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NASHVILLE,  DECEMBER  TEEM,  1905. 


Insurance  Company  op  Tennessee  v.  R.  W.  Waller. 
{Nashville.    December  Term,  1905.) 

1.  TRUSTS  AND  TBUSTBBS.  Valid  express  parol  trust  in  land 
may  be  created  at  time  of  conveyance,  and  enforced,  when. 
A  valid  express  trust,  InvolTing  real  estate,  enforceable  in  equity, 
can  be  created  by  parol,  and  such  a  trust  is  created  by  a  parol 
agreement  made  by  a  conveyee  at  the  time  of  the  conveyance 
of  the  land,  to  hold  the  land  in  trust  for  the  conveyor,  to  be 
conveyed  as  he  may  direct,  for  a  contemporaneons  parol  agree- 
ment, made  at  the  time  of  the  execution  and  delivery  of  a 
conveyance  of  land,  absolute  upon  its  face,  that  the  conveyee 
will  hold  the  said  land  in  trust  for  a  certain  person  is  not 
within  the  statute  of  frauds,  and  aside  from  the  rights  of  cred- 
itors of  the  original  conveyor  and  innocent  purchasers  from 
the  conveyee^  vests  in  the  beneficiary  of  the  trust  a  valid  equit- 
able title  to  the  land,  which  a  court  of  equity  will  enforce. 
(Post,  p.  8.) 
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Cases  cited  and  approved:  Woodfin  ▼.  Marks,  104  Tenn.,  619-520; 
Mee  v.  Mee,  118  Tenn.,  465;  Thompson  v.  Thompson,  54  S.  W.» 
146;  Renshaw  y.  Bank,  63  S.  W.,  205. 

2.  DEBD8  OF  CONVBYAKOE.  Sufficient,  though  name  of  con- 
veyor does  not  appear  in  body  of  operatiTe  parts  of  the  deed, 
when. 
Where  a  deed  of  conveyance  of  land  Is  substantially  In  the  form 
prescribed  by  the  statute,  and  It  sufficiently  appears  from  the 
whole  instrument  that  it  is  the  contract  and  deed  of  the  signer, 
and  clearly  expresses  his  intention  to  convey  the  land  described 
it  is  sufficient;  although  the  name  of  the  signer  does  not  appear 
in  the  body  or  operative  parts  of  the  deed,  and  the  pronoun  '1" 
is,  by  clerical  error,  omitted  in  one  place.  (Post,  p.  10.) 

Act  cited  and  construed:  Sec.  3680  (S.);  sec.  2820  (M.  ft  V.); 
sec.  2013  (1858). 

Case  cited  and  approved:     Kelton  v.  Brown,  39  S.  W.,  643. 

Case  cited  and  distinguished:    Berrigan  v.  Fleming,  2  Lea,  274. 

8.  TBUSTS  AHD  TRUSTEES.  Uarried  woman  may  accept, 
hold  and  execute  a  trust  in  land,  and  convey  in  execution  of 
the  trust,  without  joinder  of  her  husband,  and  even  convey  to 
him. 
A  married  woman  may  accept,  hold  and  execute  a  trust  relating 
to  real  estate,  and  she  has  the  power,  in  execution  of  a  trust, 
to  convey  real  estate  so  held  in  trust,  without  the  concurrence 
of  her  husband  or  his  Joinder  in  the  conveyance  made  by  her; 
and  this  rule  extends  to  trusts  In  which  the  husband  of  the 
trustee  is  the  beneficiary,  and  to  her  conveyances  made  in  its 
execution  directly  to  him.    {Post,  pp,  10-18.) 

Cases  cited  and  approved:  Qridley  v.  Wynant,  23  How.,  600; 
Springer  v.  Berry,  45  Me.,  330-338;  Sawyer's  App.,  66  N.  H.» 
559;  Bameby  v.  Griffin,  3  Ves.,  266;  Moore  v.  Coddingham, 
90  Ind.,  242;  Hardin  v.  Darwin,  66  Ala.,  55;  Land  v.  Waters, 
25  Iowa,  43;  Cairns  v.  Colbum,  104  Mass.,  274:  Whitten  v. 
Whitten,  8  Cush.,  191-197;  Fox  v.  Doherty,  30  Iowa,  334. 
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4.  DBSDS  OF  CONVEYANCE.  Married  woman  cannot  convey 
her  general  estate  in  lands  without  the  Joinder  of  her  husband 
and  privy  examination. 

A  married' woman  cannot  convey  lands  held  by  her  in  her  own 
right  and  as  a  general  estate  and  not  as  a  separate  estate, 
except  by  the  Joinder  of  her  husband  in  the  execution  of  the 
deed,  and  her  privy  examination,  properly  taken  and  certified 
in  strict  pursuance  of  the  statute.    {Post,  pp.  11,  12.) 

Code  cited  and  construed:  Sec.  3755  (S.);  sec.  2891  (M.  &  V.); 
sec.  2076  (1858). 

Cases  cited  and  approved:  Cope  v.  Meeks,  3  Head,  387;  Gilles- 
pie V.  Worford,  2  Cold.,  639;  Moseby  v.  Partee,  6  Heisk.,  26- 
86;  GifCin  y.  Giffin,  37  S.  W.,  710;  Ellis  v.  Pearson,  104  Tenn., 
691;  Vick  V.  Gower,  92  Tenn.,  391;  Dewey  v.  Goodman,  107 
Tenn.,  253;  Bamum  v.  LeMaster,  110  Tenn.^  640. 

5.  TRUSTS  AND  TRUSTEES.  Taint  of  fraud  in  creation  of  pa- 
Tol  trust  in  land  will  not  affect  the  beneficiary's  right  after  a 
conveyance  to  him  in  execution  of  the  trust. 

Where  a  parol  trust  in  land,  tainted  with  fraud  in  its  creation, 
has  been  executed  by  a  conveyance  of  the  land  to  the  benefici- 
ary, who  thus  acquired  both  the  legal  and  equitable  title  to  the 
land,  the  previous  fraud  will  not  bar  him  from  a  recovery  upon 
a  contract  in  relation  to  it  or  for  trespass  committed  upon  it 
{Post,  pp,  18,  19.) 

Cases  cited  and  approved:  Butlar  v.  Butlar  (N.  J.  Eq.),  57  Atl^ 
722;  Bolton  v.  Pittney,  46  N.  J.  Eq.,  610. 


FROM  DAVIDSON. 


Appeal  in  error  from  the  Circuit  Court  of  Davidson 
County. — ^J.  A,  Cautwbight,  Judge. 


i 
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J.  W.  Bonner  and  0.  C.  Moonby^  for  Insurance  Oo. 
J.  S.  PiLOHBB^  for  Waller. 


Mb.  JusnoB  Shields  delivered  the  opinion  of  the 
Court 

This  action  was  brought  by  R.  W.  Waller,  in  the  cir- 
cuit court  of  Davidson  county,  to  recover  upon  a  policy 
of  fire  insurance  issued  to  him  October  8,  1901,  for 
|1|000,  upon  certain  property  situated  in  the  city  of 
Nashville.  The  policy  contains  a  stipulation  that  it 
shall  be  void  '4f  the  interest  of  the  insured  be  other  than 
unconditional  sole  owner  of  it;  or  if  the  subject  of  fhe 
insurance  be  a  building  on  ground  not  owned  by  the  in- 
sured in  fee  simple.''  The  defendant  pleaded  the  gen- 
eral issue  of  not  guilty,  and  special  pleas,  averring  that 
the  plaintiff  was  not  the  unconditional  and  sole  owner 
of  the  property,  and  that  he  was  not  seized  in  fee  of  the 
ground  upon  which  the  buildings  destroyed  were  situat- 
ed. The  issues  joined  were  submitted  to  a  jury,  and 
there  was  verdict  and  judgment  in  favor  of  the  plaintiff 
Waller.  The  insurance  company  brings  the  case  to  this 
court,  and  assigns  as  error,  among  other  things,  that 
there  is  no  evidence  to  sustain  the  verdict  This  conten- 
tion is  based  upon  the  assumption  that  there  is  no  evi- 
dence in  the  record  to  show  that  the  plaintiff,  at  the 
time  that  the  property  was  insured  and  destroyed,  was 
the  unconditional  and  sole  owner  of  it,  and  none  that  he 
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owned  in  fee  simple  the  ground  upon  which  the  build* 
ings  insured  and  destroyed  stood. 

The  facts  in  relation  to  the  title  of  the  property  in- 
sured and  destroyed,  and  the  ground  upon  which  it 
stood,  are  these :  R.  W.  Waller,  the  plaintiff,  owning  the 
lots  in  question  in  fee  simple,  on  March  13, 1894,  for  the 
purpose  of  hindering,  delaying,  and  defrauding  his  cred- 
itors, conveyed  them  by  deed,  with  full  covenants  of 
warranty,  for  a  recited  consideration  of  (3,000,  to  his 
kinsman,  W.  H.  Hyde,  with  a  contemporaneous  parol 
agreement  and  understanding  that  the  latter  should 
hold  them  for  his  use,  and  convey  the  title  as  he  should 
direct.    No  consideration  was  in  fact  paid. 

W.  H.  Hyde,  being  about  to  marry,  and  Waller 
fearing  some  complication,  procured  him  to  convey  the 
property  by  deed,  absolute  upon  its  face,  with  full  cov- 
enants of  warranty,  to  Mrs.  Madora  Waller,  wife  of  B. 
W.  Waller,  for  a  recited  consideration  of  |3,500  in  hand 
paid,  she  agreeing  at  the  time  to  hold  it  in  all  respects 
as  it  was  held  by  Hyde.  No  consideration  was  paid  by 
Mrs.  Waller. 

Afterwards,  December  7,  1898,  Mrs.  Madora  Waller 
for  a  recited  consideration  of  |5.00,  but  in  fact  without 
any  other  than  her  agreement  to  hold  the  property  for 
the  use  of  her  husband  and  convey  it  as  he  should  direct, 
undertook  to  reconvey  it  to  him  by  an  instrument  in 
these  words : 

''For  and  in  consideration  of  the  sum  of  (5.00,  and 
other  good  and  sufficient  consideration,  have  bargained 
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and  sold  by  these  present  do  transfer  and  convey  nnto 
the  B.  W.  Waller,  his  heirs  and  assigns,  a  certain  tract 
or  parcel  of  land  in  Davidson  county,  State  of  Tennes- 
see, BB  follows:  Lots  Nos.  3  and  4  in  John  Lonsden's 
3rd  addition,  as  per  pian  in  book  57,  page  106,  of  the 
B.  O.  D.  C.  Said  lots  front  150  feet  on  the  south  side  of 
Mill  street,  and  run  back  between  parallel  lines  135  feet 
to  an  alley. .  To  have  and  to  hold  the  said  tract  or  par- 
cel of  land,  with  the  appurtenances,  estate,  title,  and  in- 
terest thereto  belonging,  to  the  said  E.  W.  Waller,  his 
heirs  and  assigns  forever.  And  I  do  covenant  with  the 
said  B.  W.  Waller  that  I  am  lawfully  seized  and  posses- 
sed of  said  lands  in  fee  simple,  have  a  good  right  to  con- 
vey it^  and  the  same  is  unincumbered.  And  I  do  furth- 
er covenant  and  bind  myself,  my  heirs  and  representa- 
tives, to  forever  warrant  and  defend  the  title  to  said 
lands  against  the  lawful  claims  of  all  persons  whomso- 
ever. Witness  my  hand,  this  14th  day  of  September,  1898. 
(Signed)     Madora  Waller.'^ 

An  acknowledgment  and  privy  examination  appear  to 
this  deed  in  these  words:  "State  of  Tennessee,  David- 
son County :  Personally  appeared  before  me,  W.  F.  Da- 
vis, a  notary  public  in  and  for  said  county  and  State,  the 
within  named  bargainor,  Mrs.  Madora  Waller,  with 
whom  I  am  personally  acquainted,  and  who  acknowledg- 
ed that  she  executed  the  within  instrument  for  the  pur- 
poses therein  contained.  And  Mrs.  Madora  AValler,  wife 
of  the  said  B.  W.  Waller,  having  personally  appeared 
before  me  privately  and  apart  from  her  husband,  the 
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taaid  Mrs.  Madora  Waller  acknowledged  the  execution  of 
tsaid  deed  to  have  been  done  by  her  freely,  voluntarily, 
and  understandingly,  without  compulsion  or  restraint 
from  her  said  husband,  and  for  the  purpose  therein  ex- 
pressed. Witness  my  hand  and  official  seal  at  Nashville, 
Tennessee,  this  7th  day  of  December,  1898.  W.  F.  Da- 
vis, notary  public. ** 

The  contention  of  R.  W.  Waller,  upon  these  facts,  is 
that  a  parol  trust  was  created  in  his  favor  by  the  agree- 
ment of  W.  H.  Hyde  and  Mrs.  Madora  Waller,  respec- 
tively, when  the  conveyances  were  made  to  them,  to  hold 
the  property  for  him  and  subject  to  his  direction,  valid 
and  enforceable,  and  that  the  instrument  above  set  out, 
executed  and  acknowledged  by  Mrs.  Waller,  was  a  valid 
execution  of  the  trust  and  revested  him  with  the  absolute 
and  unconditional  fee  simple  title  to  the  property ;  that 
if  the  instrument  executed  by  Mrs.  Waller  was  for  any 
reason  inefficient  to  revest  the  title  of  the  property  in 
him,  then  she  held  it  in  trust  for  him  and  in  equity  could 
be  compelled  to  convey  it  to  him,  and  that  such  equit- 
a,ble  title  filled  the  requirements  of  the  policy  as  to  own- 
ership and  title. 

While  that  of  the  insurance  company  is  that  the  parol 
trust  created  in  favor  of  R.  W.  Waller  is  within  the  stat- 
ute  of  frauds  and  perjuries,  and  void ;  that  if  it  were  valid 
it  is  unexecuted,  the  deed  signed  by  Mrs.  Waller  being 
void,  because  her  name  does  not  appear  in  the  body  and 
operative  part  of  it,  and  her  husband  did  not  join  in  its 
execution ;  and  unenforceable  because  made  for  the  pur- 
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pose  of  defrauding  the  creditors  of  R  W.  Waller,  and 
consequently  there  is  a  total  failure  to  prove  a  title  of 
any  kind. 

We  are  of  the  opinion  that  a  valid  express  trust,  in- 
volving real  estate,  enforceable  in  equity,  can  be  created 
by  parol,  and  that,  other  questions  out  of  the  way,  such 
a  trust  was  created  by  the  agreements  made  by  W.  H. 
Hyde  and  Mrs.  Madora  Waller,  at  the  time  the  property 
in  question  was  conveyed  to  them  respectively,  that  they 
held  it  in  trust  for  R.  W.  Waller,  to  be  conveyed  upon 
his  request  as  he  should  direct. 

It  is  now  well-settled  law  in  Tennesssee  that  a  con- 
temporaneous parol  agreement,  made  at  the  time  of  the 
execution  and  delivery  of  a  conveyance  of  real  estate, 
absolute  upon  its  face,  that  the  vendee  will  Lold  the 
property  conveyed  in  trust  for  a  certain  person,  is  not 
within  the  statute  of  frauds,  and  aside  from  the  rights  of 
creditors  of  the  original  vendor  and  innocent  purchas- 
ers from  the  vendee  vests  in  the  beneficiary  of  the  trust 
a  valid  equitable  title  to  the  property  conveyed,  which  a 
court  of  equity  will  enforce.  We  need  only  refer  to  the 
recent  cases  in  which  the  reasons  for  the  rule  are  fully 
and  clearly  stated.  Thej'  are :  Thompson  v.  Thompson,  54 
S.  W.,  145 ;  RenshJiw  V.  First  N<U.  Bank,  63  S.  W.,  205- 
206  ;Woodfin  v.  Marks,  104  Tenn.,  519-520 ;  Mee  v.  Mee, 
113  Tenn.,  455. 

It  being  settled  that  Mrs.  Madora  Waller,  under  the 
conveyance  made  to  her  by  W.  H.  Hyde,  and  the  con- 
temporaneous agreement  made  with  him  and  her  hus- 
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band,  R.  W.  Waller,  held  the  land  in  trust  for  her  said 
husband,  R.  W.  Waller,  the  next  question  for  determina- 
tion is  whether  or  not  this  trust  was  executed,  as  con- 
tended by  the  defendant  in  error,  so  as  to  vest  the  sole  and 
unconditional  fee  simple  title  to  the  property  in  him. 
This  dei)ends  on  the  sufficiency  of  the  deed  executed  and 
delivered  by  Mrs.  Waller  to  her  husband.  It  is  attacked 
on  two  grounds.  It  is  said  it  is  void  and  ineffective  as 
a  conveyance,  because  her  name  does  not  appear  in  the 
operative  part  of  it.  This  omission,  in  this  case,  is  not 
a  fatal  defect  It  sufficiently  appears  from  the  whole 
instrument  that  it  is  the  contract  and  deed  of  Mrs.  Ma- 
dora  Waller,  and  clearly  expresses  her  intention  to  con- 
vey the  property  described  in  fee  to  B.  W.  Waller.  It 
is  substantially  in  the  form  prescribed  by  the  Code,  sec. 
2013,  Shannon's  Ed.,  3680,  for  forms  of  conveyances  of 
real  estate.  The  only  apparent  defect  in  it  is,  that  in 
the  second  line,  after  the  expression  of  the  considera- 
tion, the  pronoun  "I"  is  omitted,  but  this  is  evidently 
a  clerical  error  and  is  supplied  by  the  context  and  sub- 
sequent recitals  and  parts  of  the  deed.  This  pronoun 
appears  in  the  covenants,  and  the  signature  of  Mrs.  Wal- 
ler at  the  bottom  of  the  deed,  showing  that  it  was  her  in- 
tention to  contract  and  convey  in  all  things  as  set  forth 
in  the  instrument  thus  signed  and  executed  by  her.  The 
deed  is  executed  by  her  alone,  and  the  contract  contain- 
ed in  it  should  not  be  attributed  to  any  other  person. 

The  case  of  Kelton  v.  Brown,  39  S.  W.,  543,  is  much  in 
point  The  cofnveying  part  and  covenants  of  the  deed  in 
question  in  that  case  were  in  these  words :    ^Tor  and  in 
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consideration  of  the  sum  of  |200,  cash  in  hand  paid,  I 
have  this  day  bargained  and  sold,  and  do  hereby  trans- 
fer and  convey  unto  W.  J.  Kelton,  his  heirs  and  assigns, 
forever,  a  certain  lot,"  etc.,  describing  the  property; 
and,  '^Now,  we  do  covenant  with  the  said  W.  J.  Kelton 
that  we  are  lawfully  seized  of  said  property  and  have  a 
good  right  to  convey  it,  and  that  the  same  is  unincum- 
bered. We  further  covenant  that  we  will  forever  war- 
rant and  defend  the  title  to  said  house  and  lot  against 
the  lawful  claims  of  all  persons  whomsoever."  The 
court  held  that  the  use  of  the  personal  pronoun  I,  in  the 
first  part  of  the  conveyance,  instead  of  we,  was  a  patent 
inadvertence,  and  that  the  use  of  the  plural  we,  in  the 
covenants  followed  bv  the  execution  of  the  instrument 
by  the  wife  along  with  the  husband,  was  sufficient  to 
show  the  purpose  of  the  parties  and  the  intention  of  the 
wife  to  join  in  the  conveyance  of  the  property. 

This  is  not  in  conflict  with  the  case  of  Berrigan  v. 
Fleming,  2  Lea,  271,  273-275.  In  that  case  there  was 
nothing  whatever  in  any  part  of  the  deed  indicating  the 
intention  of  the  wife  to  join  in  it.  It  was  wholly  the  deed 
of  the  husband.  There  was  no  reference  to  the  wife  in 
the  body  of  the  deed,  and  her  name  only  appeared  as  a 
pji^aature  to  it,  and  in  the  privy  examination.  The  deed  in 
(luestion  is  solely  the  deed  of  Mrs.  Waller.  No  other 
name  appears  in  it  or  to  it,  and  every  intendment  is  that 
it  is  her  contract  and  deed. 

The  other  objection  to  the  deed  is  that  R.  W.  Waller 
did  not  join  his  wife  in  its  execution.    It  is  insisted  that 
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a  married  woman  cannot  convey  real  estate,  other  than 
her  separate  estate,  without  the  joinder  of  her  husband, 
and  that,  for  the  nonjoinder  of  the  husband  in  this  case, 
this  conveyance  is  void  and  is  ineffectual  to  vest  title  in 
the  property  insured  to  the  conveyee. 

The  rule  invoked  is  the  law  applicable  to  conveyances 
made  by  married  women  of  lands  held  by  them  in  their 
own  right  and  as  a  general  estate.  By  the  common  law, 
married  women  could  only  convey  their  lands  by  fine 
and  common  recovery.  They  first  were  authorized  to 
convey  by  deed,  with  privy  examination  jointly  with 
their  husbands,  by  an  act  passed  by  North  Carolina  in 
1715,  which  came  to  us  with  other  statutes  of  that  colony 
and  State,  and,  after  several  amendments  by  our  gen- 
eral assembly,  was  carried  into  our  Code,  section  2076, 
and  is  now  the  law  in  this  State. 

The  power  of  married  women  to  convey  their  general 
estate  in  lands  by  deed  is  vested  in  them  by  this  statute, 
only  when  their  husbands  join  in  the  execution  of  the 
deed,  or,  in  other  words,  their  incapacity  to  convey  real 
estate  so  held  by  them  is  removed,  so  as  to  enable  them 
to  convey  by  joint  deed  of  the  husband  and  wife,  with 
proper  privy  examination  of  the  latter,  and  otherwise  it 
remains  as  at  common  law,  and  in  order  to  effect  a  valid 
conveyance  of  the  title  of  a  married  woman  to  her  gen- 
eral estate,  the  statute  must  be  strictly  pursued.  This 
is  all  that  is  held  in  the  cases  cited  and  relied  upon  by 
counsel  for  plaintiff  in  error  to  sustain  his  contention 
that  the  deed  of  Mrs.  Waller  to  her  husband  is  void,  be- 
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cause  she  alone  executed  it^  the  chief  of.  which  are :  Cope 
T.  Meeks,  3  Head,  387 ;  Oillespie  v.  Worford,  2  C5old^ 
639;  Moaely  v.  Par  tee,  5  Heisk.,  25-36;  Giffin  v.  Oiffin, 
37  S.  W.,  710 ;  Ellis  v.  Pearson,  104  Tenn.,  591. 

This  rule  and  these  cases,  however,  have  no  bearing  on 
the  case  at  bar.  Mrs.  Waller  did  not  hold  and  convey  the 
property  insured  in  her  own  right,  but  as  trustee  for  her 
husband.  By  the  common  law  married  women  had  the 
capacity  and  the  power  to  take  and  hold  lands  as  trustee 
and  to  execute  the  duties  and  powers  of  the  trust,  in- 
cluding that  of  conveying  the  trust  property  by  deed, 
without  the  concurrence  and  joinder  of  their  husbands 
in  all  things  as  could  a  femme  sole.  The  reasons  upon 
which  the  common  law  rule  withholding  from  a  married 
woman  the  power  to  convey  her  general  estate  was 
founded,  and  for  the  provisions  of  the  statute  requiring 
the  concurrence  of  her  husband  in  her  conveyance,  which 
are  that  the  husband  may  be  present  to  protect  his  wife 
from  imposition,  and  his  marital  rights  in  the  property 
conveyed,  and  to  prevent  domestic  disturbances,  do  not 
apply  to  cases  where  she  is  acting  as  trustee,  for  as  a 
rule  a  trustee  has  no  beneficial  interest  in  the  trust,  and 
there  is  therefore  no  interest  for  the  husband  to  protect ; 
but  we  do  not  mean  to  hold  that  a  married  woman  can- 
not now  accept  and  execute  a  trust  in  which  she  is  inter- 
ested.   The  authorities  fully  support  these  conclusions. 

Mr.  Bishop  in  his  work  on  Married  Women,  vol.  1,  sec- 
tion 700,  says :  "Since  the  wife  has  the  capacity  to  re- 
ceive an  estate,  real  or  personal,  she  may  receive  it  as 
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trustee  for  use  of  the  third  person ;"  citing  Oridley  v.  TTy- 
nantj  23  How.,  500 ;  Springer  y.  Berry,  45  Me.,  330-338 ; 
Sawyer's  App.,  16  N.  H.,  459;  2  Kent's  Com.,  151; 
Bamehy  v.  Oriffin,  3  Ves.,  266. 

He  further  says,  vol.  2,  sections  115-118 :  "We  saw  in 
the  first  volume  that  a  wife  may  be  a  trustee  even  where 
she  is  under  aJl  the  incapacities  of  the  law.  A  fortiori, 
she  may  be  under  the  statutes  which  free  her  more  or 
less  from  the  disabilities  of  coverture,  and  confer  on 
her  the  power  to  hold  property  like  a  femme  sole  to  her 
own  use.  As  a  husband  may,  and  often  does,  hold  prop- 
erty, the  true  owner  of  which  is  his  wife,  and  the  wife 
sometimes  holds  property,  the  true  owner  of  which  is  her 
husband^  this  doctrine  of  resulting  trust  finds  a  not  in- 
frequent exemplification  in  the  marriage  relation.  And 
it  is  in  essence  and  principle  precisely  the  same  between 
husband  and  wife  as  between  any  other  persons." 
.  Mr.  Perry,  in  his  work  on  Trusts,  vol.  1,  section  48, 
says:  ^TSIarried  women  may  become  trustees  by  deed, 
gift,  bequest,  appointment,  or  by  operation  of  law.  If 
an  estate  comes  to  a  married  woman  in  any  way,  chained 
with  a  trusty  her  coverture  cannot  be  pleaded  in  bar  of 
the  trust;  and  a  court  of  equity  will  enforce  its  execu- 
tion ;  and  when  the  legal  title  to  lands  in  trust  was  cast 
by  descent  upon  a  married  woman,  and  the  law  required 
that  a  deed  executed  by  her  should  be  acknowledged  as 
executed  voluntarily,  and  she  refused  so  to  acknowledge 
it,  the  court  compelled  her  by  decree.  But  specific  per- 
formance will  not  be  enforced  by  a  femme  covert  trustee 
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for  sale  upon  her  contract  as  trustee  to  convey.  There 
is  no  less  judgment  and  discretion  in  the  woman  after 
marriage  than  before.  Sir  John  Trevor  thought  she 
rather  improved  by  her  husband's  teaching.  The  rea* 
sons  of  her  disabilities  are  founded  upon  her  own  inter- 
ests, or  her  husband's,  or  both ;  or  rather  upon  the  broad- 
er policy  of  the  law  which,  for  the  purpose  of  domestic 
peace  and  happiness,  nlerges  the  proprietary  interests 
of  the  wife  during  coverture  in  her  husband,  and  will 
not  permit  her  to  hold  interest  separate  from  and  inde- 
pendent of,  and  possibly  antagonistic  to,  him.  But  the 
policy  of  the  law  has,  however,  been  very  much  modified 
by  legislation  in  later  years.  But  where  such  interests 
are  not  concerned,  she  possesses  the  same  legal  capacity 
as  if  she  were  sui  juris.  Thus,  she  may  execute  any  kind 
of  power,  whether  simply  collateral,  appendant,  or  in 
gross ;  and  it  is  immaterial  whether  it  is  given  her  while 
sole  or  married. 

^^In  equity  the  absolute  interest  in  the  trust  fund  is 
vested  in  the  cestui  que  trust.  The  trustee  is  a  mere 
instrument,  and  any  power  or  authorily  in  the  trustee 
must  have  the  character  of  a  power  simply  collateral; 
therefore,  there  is  nothing,  as  respects  legal  capacity,  to 
prevent  married  women  from  administering  a  discre- 
tionary trust.  But  she  cannot  create  a  trust  in  her  ab- 
solute proi>erty,  except  by  joining  her  husband  in  con- 
veying it,  or  in  executing  a  declaration  of  trusf 

In  section  50  the  author  points  out  certain  inconven- 
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iences  which  may  arise  in  the  execution  of  a  trust  by  a 
married  woman,  on  account  of  her  inability  to  execute 
bonds  and  do  certain  other  things,  and  then  (section  51) 
says :  "Subject  to  these  inconveniences,  a  married  woman 
can  always  be  a  trustee ;  and  she  may  even  be  a  trustee 
for  her  husband,  as  well  as  her  husband  for  her,  and 
courts  will  find  means  to  enforce  the  trusts." 

In  Moore  v.  Cottingham,  90  Ind.,  242,  the  wife  in  the 
execution  of  a  parol  trust  in  fayor  of  her  husband,  con- 
veyed the  property  for  his  use,  without  his  joinder,  and 
the  conveyance  was  held  valid.  In  that  case  it  is  said : 
^^Had  she  been  the  beneficial  owner  of  the  land  the  deed 
would  have  been  worthless,  as  a  married  woman  has  no 
power  to  convey  her  lands,  unless  the  husband  joins  in 
the  conveyance.  This  rule,  however,  does  not  apply  to 
lands  held  by  her  as  trustee,  but  by  express  terms  of 
the  statute  applies  to  lands  of  the  wife,  that  is,  those 
of  which  she  is  the  beneficial  owner.  As  to  those  held  by 
her  as  trustee,  she  is  under  no  legal  disability,  but  pos- 
sesses the  same  capacity  as  though  she  were  a  femme 
sole.  This  must  be  the  rule,  as  it  is  well  settled  that  a 
married  woman  may  be  a  trustee,  even  for  her  husband, 
and  she  may  be  compelled  to  execute  her  trusts.  .  .  • 
This  must  in  the  very  nature  of  things  be  so,  especially 
in  view  of  the  fact  that  the  husband  was  himself  the 
cestui  que  trust.  If  then,  the  wife  could  have  been  re- 
quired to  convey  the  land  in  execution  of  the  trusts,  it 
must  follow  that  her  conveyance  of  it  voluntarily  made, 
amounts  to  a  complete  execution  of  the  same.    The  hus- 
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band  could  not  have  been  required  to  unite  in  the  deed, 
and  therefore  the  deed  of  the  wife  was  sufficient  It 
therefore  appears  to  us  that  the  trusty  found  by  the 
court  to  exist,  may  be  proved  to  show  that  the  deed  made 
was  in  execution  of  such  trust,  and  that  it  was  suffi- 
cient for  such  purpose.^^ 

In  Hardin  v.  Darwin,  66  Ala.,  55,  a  well  considered 
case,  it  is  said :  '*The  principle  is  well  settled,  without 
conflict  among  the  authorities,  that  a  married  woman 
could,  at  common  law,  act  aB  trustee,  not  being  inca- 
pacitated to  do  so  by  the  fact  of  coverture.  1  Bishop, 
Mar.  Women,  700;  2  Id.,  115;  1  Perry  on  Trusts,  4849; 
Hill  on  Trustees,  48 ;  Lewin  on  Trusts  &  Trustees,  34-35. 
And  the  principle  is,  in  a  measure,  strengthened  by  the 
policy  of  modem  legislation,  which  has  established  a 
system  of  "married  women's  laws,"  encouraging  the  ten- 
ure of  femmes  covert  of  separate  estates  in  their  own 
name  and  for  their  own  benefit,  and  conferring  on  them 
the  right  to  sue  and  be  sued  alone  in  certain  cases,  and 
authorizing  them  to  devise  or  bequeath  such  property  as 
if  they  were  femmes  sole.  Const  1875,  art.  X,  6-7 ;  Code, 
1876,  2704-2713,  2892. 

''The  wife's  power  as  trustee,  over  such  property  as 
she  may  hold  in  trust  seems  also  to  be  well  settled. 
Chancellor  Kent  says,  'She  may  transfer  a  trust  estate, 
by  lease  and  release,  as  a  femme  sole.^ — 2  Kent's  Com., 
151.  It  is  added  in  Bishop  on  Married  Women,  700, 
that  'she  may  execute  a  power  of  attorney  to  convey  such 
an  estate,  and  a  conveyance  under  it  will  be  good.   She 
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may,  likewise,  bring  suits  as  trustee,  which  has  been  al- 
lowed  where  her  husband  joined  as  plaintiff  with  her.* 

"In  Gridley  v.  Wijn<int,  23  How.  (U.  S.),  500,  it  was 
said  by  Campbell,  J. :  *There  is  no  incapacity  in  a  mar- 
ried woman  to  become  a  trustee,  and  to  exercise  the  legal 
judgment  and  discretion  belonging  to  that  character. 
A  trustee,  in  equity,  is  regarded  in  the  light  of  an  instru- 
ment, or  agent,  for  the  cestui  que  trust,  and  the  author- 
ity confided  to  him  is  in  the  nature  of  a  power.  It  has 
long  been  settled  that  a  married  woman  may  execute  a 
power,  without  the  co-operation  of  her  husband.'  And  it 
has  never,  been  doubted,  we  may  add,  that  she  may  act 
as  agent,  either  for  her  husband  or  a  stranger,  and  that 
coverture  takes  from  her  no  capacity  in  this  respect  1 
Bishop  on  Married  Women,  701;  L(md  v.  WnterSy  47 
Ala.,  624.  And  where  there  is  an  agreement,  express  or 
implied,  on  the  wife's  part,  to  convey  to  the  husband  on 
request  by  him  there  is  a  clear  resulting  trust.  2  Story's 
Eq.  Jur.  (12  Ed.),  1201-C,  note  1;  2  Bishop  on  Mar. 
Women,  124 ;  Cotton  v.  Wood,  25  la.,  43 ;  also  Cairns  v. 
Colhurn,  104  Mass.,  274;  Whitten  v.  Whitten,  3  Gush., 
191, 197 ;  Fox  v.  Doherty,  30  la.,  334." 

There  is  no  statute  in  Tennessee  changing  the  common 
law  on  this  subject  Those  of  North  Carolina  and  Ten- 
nessee, to  which  we  have  referred,  were  not  intended 
to  restrict  the  capacity  and  powers  of  married  women, 
but  to  enlarge  them,  and  they  apply  only  to  conveyances 
of  lands  held  by  femmes  covert  in  their  own  right 
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A  married  woman  in  Tennessee,  when  not  restricted 
by  the  muniments  of  title  under  which  she  holds^  may 
also  convey  lands  held  by  her  as  a  separate  estate  with- 
out the  joinder  of  her  husband.  Bamum  v.  Le  Master, 
110  Tenn.,  640 ;  Vick  v.  Gotoer,  92  Tenn.,  391 ;  Deuaey  v. 
Goodman,  107  Tenn.,  253.  This  however,  does  not  affect 
this  case. 

We  are  therefore  of  the  opinion  that  in  this  State  a 
married  woman  may  accept,  hold,  and  execute  a  trust 
relating  to  real  estate,  and  that  she  has  the  power,  in 
the  execution  of  the  trust,  to  convey  real  estate  without 
the  concurrence  of  her  husband  or  his  joinder  in  the 
conveyance  made  by  her;  and  that  this  rule  extends  to 
trusts  in  which  the  husband  of  the  trustee  is  the  ben- 
eficiary, and  to  conveyances  made  in  its  execution  di- 
rectly to  him. 

It  is  also  contended  by  the  plaintiff  in  error  that,  since 
the  defendant  in  error  concedes  the  parol  trust  created 
in  his  favor  to  have  been  tainted  with  fraud,  it  is  void, 
and  this  court  will  not  enforce  it  This  would  be  a  very 
serious  question,  and  we  think  a  fatal  one,  to  the  case 
of  the  defendant  in  error  but  for  the  fact  that  the  trust 
has  been  executed  by  the  conveyance  made  to  him  by 
Mrs.  Waller,  and  there  is  now  no  effort  in  this  case  to 
enforce  it  The  defendant  in  error  now  has  both  the 
legal  and  equitable  title  to  the  property  in  question,  and 
the  previous  fraud  will  not  bar  him  from  a  recovery 
upon  a  contract  in  relation  to  it,  or  for  trespass  com- 
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mitted  upon  it.  Butlar  v.  Butlar  (N.  J.  Eq.),  57  Atl. 
Kep.,  722 ;  Bolton  v.  Pittney,  46  N.  J.  Eq.,  610. 

It  results,  therefore,  that  there  is  evidence  in  the 
record  tending  to  show,  and  we  think  sufficient  for  that 
purpose,  that  the  defendant  in  error  was  the  sole  and 
absolute  owner  of  the  houses  insured  and  destroyed,  and 
that  he  was  seized  in  fee  of  the  lots  upon  which  they 
were  erected,  as  covenanted  in  the  policy,  and  therefore 
this  assignment  of  error  must  be  overruled. 

Other  assignments  of  error  were  disposed  of  in  an  oral 
opinion.    Judgment  affirmed. 
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Flbming  v.  WALLAOa 


( Nashville.    December  Term,  1905, ) 


1.  BIaANDER.    Plea  of  justificatioii  auetained  by  preponderance 
ci  evidence. 

The  general  rule,  in  dyll  actions,  is  that  a  preponderance  of  evi- 
dence is  all  that  is  necessary  to  sustain  a  contention  of  fact; 
therefore,  in  an  action  for  slander,  for  falsely  charging  plain- 
tiff with  a  felony,  a  preponderance  of  the  evidence  is  all  that 
is  required  to  sustain  a  plea  of  justification. 

Case  cited,  distinguished  and  limited  to  its  particular  facts: 
Coulter  V.  Stewart,  2  Terg.,  226. 

Cases  cited:  Chapman  v.  McAdams,  1  Lea,  605;  Hill  v.  Good- 
year, 4  Lea,  233;  McBee  v.  Bowman,  89  Tenn.,  132;  Brown 
V.  Tourtelotte,  24  Col..  204;  Grimes  v.  Hllliary,  160  m..  141-46; 
Nebraska  Nat.  Bank  v.  Johnson,  51  Nebr.,  646;  Campbell  v. 
Bums,  94  Me.,  127;  Sparta  v.  Lewis,  91  Tenn.,  370;  Hearne 
V.  DeToung,  119  Cal.,  670;  Atlanta  Journal  v.  Mayson,  92  Oa., 
640;  Bills  V.  Bussell,  60  Me.,  209-13;  Finley  v.  Wldner,  112 
Mich.,  230;  Blackburn  v.  Ins.  Co.,  116  N.  C,  821;  First  Nat. 
Bank  v.  Commercial  Assurance  Co.,  33  Ore.,  43;  Bell  v.  State, 
124  Ala.,  94;  Knowles  v.  Scribner,  67  Me.,  495;  People  v.  Christr 
man,  66  111.,  162. 

2.  8AKB.    Same.    Reasonable  doubt  role  does  not  apply.    Case 
in  judgment. 

Action  for  slander  in  falsely  charging  plaintiff  with  a  felony  in 
cutting  defendant's  line  and  comer  tree.  Plea  of  Justification 
by  defendant  Upon  the  issue  thus  made  the  court  instructed 
the  Jury  as  follows:  'Now,  in  a  charge  of  this  sort  against 
the  plaintiff,  the  presumption  of  innocence  attaches  to  the  party 
till  that  presumption  is  overturned  by  a  preponderance  of  the 
evidence,  and  the  evidence  must  be  strong  enough,  not  only 

.  to  overturn  the  presumption  of  innocence,  but  to  show  from 
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the  evidence  that  the  charge  set  up  in  the  plea  of  JuBtification 
is  trae."  Thereupon  plaintift  submitted  the  following  reauest: 
"The  burden  of  proof  is  on  the  defendant  to  show  the  truth 
of  his  plea  of  Justification,  and  he  must  show  the  truth  by 
such  proof  as  will  convince  your  minds  of  its  truth  beyond 
a  reasonable  doubt"    There  was  a  verdict  for  the  defendant 

Qeld:  Plaintifl  was  not  prejudiced  by  the  instructions  given, 
and  was  not  entitled  to  the  charge  asked,  applying  the  rule 
of  reasonable  doubt 


FROM  WILLIAMSON. 


Appeal  in  error  frora  the  Circuit  Court  of  Williamson 
County. — ^J.  A.  Cart  weight,  Judge. 

Hbnderson  &  Henderson  and  C.  B.  Bbrry^  for  Flem- 
injj. 

White  &  Watkins,  for  Wallace. 


Mr.  Justi(3b  MoAlister  delivered  the  opinion  of  the 
Court. 

This  is  an  action  to  recover  damages  for  an  alleged 
slander.  The  declaration  alleges  that  defendant  falsely 
and  maliciously  charged  plaintiflP  with  a  felony,  to  wit, 
that  ^^plaintifF  had  cut  his  [defendant's]  line  and  corner 
tree,  and  got  a  number  of  feet  of  his  land,  that  defend- 
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ant  could  prove  this,  and  that  he  was  going  to  sue  and 
prosecute  plaintiff  for  it." 

Defendant  first  hied  a  plea  of  the  general  issue,  but 
during  the  progress  of  the  trial,  after  the  examination 
of  the  witness  G.  T.  Oathey  on  the  part  of  the  plaintiff, 
defendant  was  permitted  by  the  court  to  file  a  plea  of 
justification.  There  was  a  verdict  and  judgment  in 
favor  of  the  defendant  The  plaintiff  appealed  and  has 
assigned  errors. 

The  fourth  assignment  of  error  is  based  upon  the 
following  instruction  of  the  trial  judge,  viz.:  "Upon 
the  issue  raised  under  the  plea  of  justification,  the 
burden  of  proof  is  shifted  from  the  plaintiff  to  the  de- 
fendant to  show  by  a  preponderance  of  the  evidence  that 
the  charge  alleged  to  have  been  made  by  the  defendant 
was  true  as  a  matter  of  fact.  Now,  in  a  charge  of  this 
sort  against  plaintiff,  the  presumption  of  innocence  at- 
taches to  the  plaintiff  till  that  presumption  is  over- 
turned by  a  preponderance  of  the  evidence,  and  the  evi- 
dence must  be  strong  enough,  not  only  to  overturn  the 
presumption  of  innocence,  but  to  show  from  the  evi- 
dence that  the  charge  set  up  in  the  plea  of  justifica- 
tion is  true." 

It  is  insisted  by  counsel  for  the  plaintiff  in  error  that 
the  court  did  not  go  far  enough  in  chaining  upon  the 
burden  of  proof,  and  that  he  should  have  charged,  in 
addition  to  the  above,  plaintiff^s  request  No.  2,  as  fol- 
lows :  "The  burden  of  proof  is  on  the  defendant  to  show 
the  truth  of  his  plea  of  justification,  and  he  must  show 
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the  truth  by  such  proof  as  will  convince  your  minds 
of  its  truth  beyond  a  reasonable  doubt/' 

The  supplemental  request  was  evidently  based  upon 
the  case  of  Coulter  v.  Stuart,  2  Yerg.,  225,  an  action  for 
slander  wherein  the  words  laid  in  by  the  declaration 
charged  the  plaintiff  with  perjury.  The  diefendant 
pleaded  justification.  The  trial  judge  instructed  the 
jury  that,  since  the  plea  imputed  the  crime  of  perjury 
to  the  plaintiff,  the  defendant,  who  was  the  only  wit- 
ness to  the  perjury,  was  bound  to  sustain  himself  by 
the  oath  of  two  witnesses,  or  one  witness  and  strong 
corroborating  circumstances. 

This  court  held  the  instruction  to  be  correct,  and  that 
to  prove  or  fix  the  charge  upon  the  plaintiff  a  civil 
case  should  require  the  same  quantum  of  proof  which 
would  be  required  to  convict  him  upon  a  criminal  pros- 
ecution. This  case  was  cited  in  Chcupinan  v.  McAdams, 
1  Lea,  505,  as  an  exception  to  the  rule.  In  a  civil  case, 
Coulter  V.  Stuart  was  again  cited  in  Hill  v.  Goodyear, 
4  Lea,  233,  40  Am.  Rep.,  5,  in  which  the  court  said : 

"At  an  early  day  one  exception  to  this  rule  was  recog- 
nized, which  is  not  sustained  by  the  weight  of  author- 
ity. If,  in  an  action  for  libel  or  slander,  the  defendant 
rely  in  justification  upon  the  truth  of  the  defamatory 
charge,  he  is  held  to  prove  it  beyond  a  reasonable  doubt. 
Chalmers  v.  Shackell,  6  C.  &  P.,  478;  Woodheck  v.  Keller, 
6  Cow.  (N.  Y.),  118;  2  Greenleaf  on  Evidence,  sec.  426. 

"Following  the  exception,  it  has  been  held  in  this 
State  that  a  plea  justifying  a  charge  of  perjury  must 
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be  sustained  by  two  witnesses,  or  one  witness  with  strong 
corroborating  circumstances^' — citing  Coulter  v.  Stuart, 
2  Yerg.,  225. 

In  MoBee  v.  Bowtnan,  89  Tenn.,  132,  14  S.  W.,  481, 
this  court  said:  '^One  exception  to  the  general  rule 
was  recognized  by  this  court  in  the  case  of  Coulter  v. 
Stuart,  2  Yerg.,  226,  as  early  as  1828.  In  that  case  it 
was  decided  on  good  authority  that  a  plea  justifying 
a  charge  of  perjury  in  a  civil  action  for  slander  must 
be  sustained  by  the  same  quantum  of  proof  as  would 
be  required  to  convict  in  a  criminal  prosecution.  We 
do  not  deny  the  soundness  of  that  holding.  That  ques- 
tion is  not  before  us.  This  case  does  not  fall  within 
that  exception.'^ 

A  careful  examination  of  the  opinion  in  Coulter  v. 
Stuart^  supra,  will  show  the  court  did  not  hold  that, 
in  an  action  of  slander  imputing  any  crime  to  the  plain- 
tiff, the  plea  of  justification  should  be  established  be- 
yond a  reasonable  doubt ;  but  it  simply  held  that,  in  an 
action  of  slander  imputing  to  the  plaintiff  the  crime 
of  i)erjury,  the  same  quantum  of  proof  is  necessary 
which  would  be  required  to  convict  him  upon  a  criminal 
prosecution.  In  that  case  the  trial  judge  charged  that 
the  defendant  was  bound  to  sustain  his  plea  of  justifica- 
tion by  the  oath  of  two  witnesses  or  one  witness  and 
strong  corroborating  circumstances.  And  this  court 
held  the  instruction  was  proper.  The  reason  of  the  rule 
was  that  the  oath  of  the  plaintiff  in  which  perjury  is 
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ascribed  to  him  could  not  be  oyercome  by  the  oath  of  a 
single  witnesa 

It  was  held  by  this  court  in  McLarin  v.  Stdte,  23. 
Tenn.,  SSI,  that  upon  an  indictment  for  perjury  the 
testimony  of  a  single  witness  is  insufficient  to  convict 
Moreover,  the  rule  is  well  settled  that  in  an  indictment 
for  perjury  the  defendant's  guilt  must  be  established 
beyond  reasonable  doubt.  Elliott  on  Evidence,  vol.  4, 
sec.  3071. 

The  case  of  Coulter  v.  Stuart  is  exceptional,  and  the 
rule  therein  announced  must  be  limited  to  an  action 
for  slander  wherein  it  appears  the  defendant  imputed 
to  fbe  plaintiff  the  crime  of  perjury  and  files  a  plea  of 
justification;  but  this  rule  has  not  been  applied,  so  far 
as  we  are  advised,  by  any  reported  decision  of  this  court 
to  actions  of  slander  imputing  other  crimes  than  that  of 
perjury.  The  authority  of  that  case  must,  therefore,  be 
limited  to  its  precise  facts  and  is  not  controlling  in  the 
present  instance. 

In  Meig's  Digest  (2d  Ed.),  p.  1433,  the  author  says: 
''The  tendency  of  modem  decisions  is  to  do  away  with 
any  exception  to  the  rule.  The  general  rule  has  been 
adhered  to  in  other  cases  involving  issues  charging  or 
implying  crime.  In  an  action  on  a  promissory  note,  it 
has  been  held  that  the  defense  that  the  note  was  obtained 
by  false  and  fraudulent  representations  might  be  sus- 
tained by  a  preponderance  of  evidence  as  in  other  cases, 
though  the  defense  was  based  on  a  charge  of  fraudulent 
representations,  such  as  might  be  the  subject  of  a  crim- 
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inal  proeecution.  So,  where  the  action  was  in  trespass 
for  burning  the  plaintiff's  building^  and  the  evidence 
showed  that  defendant  was  guilty  of  the  trespass,  had 
set  fire  to  the  building  designedly,  and  was  guilty  of 
arson,  it  was  held  the  issue  would  be  determined  by  a 
fair  preponderance  of  the  evidence." 

Mr.  Wigmore,  in  his  recent  work  on  Evidence  (volume 
4,  sec.  2498),  says:  "But  the  chief  topic  of  controversy 
has  been  whether,  in  certain  civil  cases,  the  measure 
of  persuasion  for  criminal  cases  should  be  applied. 
Policy  suggests  that  the  latter  test  should  be  strictly 
confined  to  its  original  field,  and  that  there  should  be 
no  attempt  to  employ  it  in  any  civil  case.  Nevertheless 
the  effort  has  been  made  (though  usually  without  suc- 
cess) to  introduce  it  in  certain  sorts  of  civil  cases  where 
an  analogy  seems  to  obtain :  ( 1 )  It  is  sometimes  said 
that,  in  general,  whenever  in  a  civil  case  a  criminal  act 
is  charged  as  a  part  of  the  case,  the  rule  for 
criminal  cases  should  apply;  but  this  has  been  repud- 
iated. (2)  Nor  is  such  a  doctrine  better  established 
fdr  individual  kinds  of  cases.  It  does  not  apply  to  an 
action  for  a  statutory  penalty,  nor  to  a  plea  of  truth  to 
an  action  for  a  defamatory  charge  of  crime;  nor  to  a 
plea  of  arson  by  the  insurer  in  an  action  on  a  policy 
of  fire  insurance;  nor  in  disbarment  proceedings;  nor 
in  a  proceeding  for  contempt,  etc." — citing  Brown  v. 
Tourtelotte,  24  Colo.,  204,  50  Pac,  195 ;  Grimes  v.  Hil- 
liary,  150  111.,  141,  146,  36  N.  E.,  977 ;  Nebraska  Nat. 
Bank  v.  Johnson,  51  Neb.,  546,  71  N.  W.,  294 ;  Campbell 
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V.  Bums,  94  Me.,  127,  46  Atl.,  812 ;  SpaHa  v.  Lewis,  91 
Tenn.,  370,  23  S.  W.,  182  (municipal  ordinance  forbid- 
ding battery) ;  Hearne  v.  De  Young,  119  CaL,  670,  52 
Pac,  150,  499 ;  Atlanta  Journal  v.  May  son,  92  Ga,,  640, 
18  S.  E.,  1010,  44  Am.  St  Rep.,  104 ;  FAlis  v.  Buzzell,  60 
Me.,  209-213,  11  Am.  Rep.,  209 ;  Finley  v.  Widner,  112 
Mich.,  230,  70  N.  W.,  433 ;  Blackburn  v.  Insurance  Co., 
116  N.  C,  821,  21  S.  E.,  922 ;  First  Nat.  Bank  v.  Cam- 
mercial  Assurance  Co.,  33  Or.,  43,  52  Pac.,  1050;  Bell  v. 
State,  124  Ala.,  94,  27  South.,  414 ;  Knowles  v.  Scrihner, 
57  Me.,  495  (leading  case) ;  People  v.  Christman,  66  111., 
162. 

In  Greenleaf  on  Evidence  ( 15th  Ed. ) ,  sec.  13,  note,  it 
is  stated  that  the  established  modern  rule  is  that  only 
a  preponderance  of  evidence  is  necessary  to  support  the 
plea  of  justification  in  an  action  imputing  crime. 

Mr.  Elliot,  in  his  work  on  Evidence  (volume  3,  sec. 
2456),  adds  the  weight  of  his  opinion  to  the  rule  already 
announced  in  the  following  language,  viz.:  "In  civil 
actions,  according  to  the  weight  of  authority  and  the 
better  reason,  even  though  the  charge  imputes  to  the 
plaintiff  the  commission  of  a  crime,  it  is  sufficient  for 
the  defendant  to  satisfy  the  jury  of  the  truth  of  his 
justification  by  a  preponderance  of  the  evidence^^— citing 
a  large  number  of  authorities.  The  author  states  that 
there  are  a  few  authorities  which  hold  that  he  (defend- 
ant) must  prove  plaintiff  guilty  beyond  a  reasonable 
doubt,  citing  the  authorities. 

As  must  have  already  been  seen,  the  particular  crime 
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imputed  by  the  defendant  to  the  plaintiff  in  the  case 
now  under  consideration  was  that  he  had  cut  a  line  and 
comer  tree,  which  offense  is  by  our  statute  made  a 
felony.  Without  overruling  Coulter  v.  Stuart,  supra, 
and  confining  it  strictly  to  the  facts  of  that  particular 
case  wherein  it  was  charged  that  the  defendant  had  im- 
puted to  the  plaintiff  the  crime  of  perjury,  we  are  of 
opinion  the  the  plea  of  justification  in  the  presence  case, 
and  the  quantum  of  proof  necessary  to  sustain  it,  is 
controlled  by  the  general  rule,  recognized  in  this  State, 
that  a  preponderance  of  evidence  is  all  that  is  necessary 
to  sustain  a  contention  of  fact. 

Recurring  to  the  charge  of  the  trial  judge,  it  will  be 
perceived  that  he  instructed  the  jury  that  the  evidence 
in  support  of  the  plea  of  justification  must  be  strong 
enough,  not  only  to  overturn  the  presumption  of  plain- 
tiff's innocence,  but  to  show  that  the  charge  set  up  in 
the  plea  of  justification  is  true.  Certainly  the  plaintiff 
cannot  justly  complain  of  this  charge,  and  we  hold  he 
was  not  entitled  to  the  charge  asked  applying  the  rule 
of  reasonable  doubt.    Let  the  judgment  be  affirmed. 
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Louisville  &  Nashville  R.  R.  Co.  v,  Timmons. 
{NashvUle.  December  Term,  1905.) 

1.  JUBY.  Demand  for,  on  first  dry  of  term.  Entry  on  trial 
docket. 
A  party  desiring  a  jury  in  a  case  appealed  from  the  judgment 
of  a  justice  of  the  peace  must  make  demand  on  the  first  day 
of  the  term  of  the  court  to  which  the  case  is  appealed,  or,  in 
default  thereof,  then  on  the  first  day  of  any  succeeding  term 
at  which  the  cause  may  stand  for  trial,  and  in  either  case  he 
must  have  an  entry  of  the  demand  made  upon  the  trial  docket. 

Code  cited  and  construed:     Sees.   4611,  4612,  4613    (S.);    3602, 
8603,  3604  (M.  &  V.). 

Case  cited  and  approved:     Swink  v.  McKnight,  88  Tenn.,  765. 

8.    SAMS.    Same.    Same.    Trial  docket  means  clerk's  docket. 
The  "trial  docket"  referred  to  in  the  sections  of  the  Code  cited 
under  first  headnote  is  thd  clerk's  docket,  and  not  the  judge's 
docket  or  the  har  docket. 

Code  cited  and  construed;     Sees.  4666    (S.);    3655    (M.  &  V.); 
2945  (T.  &  S.  and  1858). 

8.    SAME.    (Question  reserved  and  not  decided. 
Whether  or  not  the  demand  for  a  jury,  made  at  the  proper  time, 
would  he  effectire  if  entered  upon  the  judge's  docket  or  the 
har  docket,  and  not  entered  upon  the  clerk's  docket. 

4.  BAILBOADS.  Gattle  guards  intended  to  protect  landowner. 
The  provisions  of  the  statute  requiring  every  railroad  company, 
whose  unfenced  track  passes  through  a  field  or  inclosure,  to 
place  sufficient  cattle  guards  or  stops  at  the  points  of  entering 
such  field  or  inclosure,  were  intended  to  protect  the  lands  and 
crops  of  adjacent  landowners,  or  their  tenants,  from  the  in- 
cursions of  straying  cattle  and  other  live  stock,  and  also  to 
prevent  the  escape  of  such  animals  from  the  premises. 

Code  cited  and  construed:     Sees.  1595,  1596,  1597  (S.). 
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5.    SAKE.    Measure  ol  damages  for  failure  to  erect  cattle  ^ard. 
The  damages  to  which  the  injured  party  is  entitled  for  the  fail- 
ure of  a  railroad  company  to  erect  cattle  guards  pursuant  to 
said  statutory  provisions    are  to  be  measured  In  relation  to 
the  use  to  which  the  land  is  put  by  the  owner. 

Case  cited  and  approved:  Oould  v.  Great  Nor.  R.  Ck>.,  63  Minn., 
37. 

6  SAMS.  Same.  Owner  must  fence  his  land  in  order  to  recover. 
As  a  condition  precedent  to  a  recovery  of  damages  by  him  for 
the  failure  of  a  railroad  company  to  erect  cattle  guards,  the 
occupation  of  the  land  owner  must  be  evidenced  by  a  fence 
or  some  other  form  of  inclosure,  to  which  the  railroad  com- 
pany may  Join  its  cattle  guards. 

Case  cited  and  approved:    R.  R.  v.  Bryan,  100  Tenn.,  204. 

7.  SAMB.    Evidence  of  dangerous  places  on  adjacent  land  imma- 
terial, when. 

Bvidence  of  dangerous  places  on  adjacent  lands,  into  which  cat- 
tle, in  the  absence  of  cattle  guards,  could  stray,  and  where 
there  would  be  great  danger  of  injury  to  them,  is  immaterial, 
unless  it  appears  that  the  owner  has  inclosed  his  lands  so  as 
to  make  the  cattle  guards  and  their  connecting  wings  available 
as  a  protection  to  the  land. 

8.  SAMB.    No  defense  that  cattle  guard  would  increase  danger 
to  trains. 

It  is  no  defense  to  a  suit  for  damages  inflicted  by  reason  of  a 
failure  to  erect  cattle  guards  that  such  guards  would  endanger 
trains,  because  it  is  the  duty  of  the  railroad  company  to  obey 
the  law  and  to  guard  against  additional  dangers  made  appar- 
ent at  particular  places  by  proper  precautions,  even  to  the  ex- 
tent of  fencing  the  track  at  such  places. 

0.    SAMB.    Gattle  guards  may  be  waived  by  landowner. 
The  provisions  of  the  statute  requiring  cattle  guards  at  field 
intersections  upon  unfenced  railroad  tracks  being  for  the  bene- 


8  Gates]  DECEMBER  TERM*,  1905.  31 

Railroal  v.  TimmonB. 

fit  of  the  landowner  may  be  waived  by  him,  and  where  he 
enters  Into  negotiations  with  the  railroad  company  for  the 
fencing  of  his  lands,  on  the  basis  of  a  diyision  of  the  expense, 
in  lieu  of  putting  in  cattle  guards,  he  will  be  held  to  have  im- 
pliedly waived  the  absence  of  cattle  guards  during  the  pen- 
dency of  such  negotiations,  and  he  cannot  lawfully  complain 
of  injuries  suffered  during  the  existence  of  such  waiver. 

10.    MAXIMS.    Volenti  non  fit  injuria. 
Applied  to  the  claim  of  a  landowner  for  damages  upon  the  facts 
stated  in  the  preceding  headnote. 


FROM  WILLIAMSON. 


Appeal  in  error  from  the  Circuit  Court  of  Williamson 
County.— J.  A.  Cabtwright,  Judge. 

John  Bell  Keeble  and  Hendebson  &  Hendebson,  for 
Bailroad. 

Heabn,  M'cCobkle  &  Lane,  for  Timmons. 


Mb.  Justice  Neil  delivered  the  opinion  of  the  Court. 

This  was  an  action  originally  brought  before  a  justice 
of  the  peace  of  Williamson  county,  and  from  his  judg- 
ment carried  by  appeal  to  the  circuit  court  of  that  coun- 
ty, where,  on  a  trial  had  before  Judge  Cartwright  and 
a  juryj  verdict  and  judgment  were  rendered  in  favor  of 
defendant  in  error  for  |155. 
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The  cause  of  action  stated  in  the  warrant  was:  "Fail- 
ure to  place  and  keep  a  good  and  sufficient  cattle  guard 
or  stops  at  the  point  of  entering  his  (Timmons')  field 
or  inclosure  near  to  and  adjoining  the  town  of  Thomp- 
son's Station,  and  lying  between  mile  posts  214  and  215 
on  the  L.  &  N.  R.  R.,  thereby  exposing  his  premises 
and  depriving  him  of  the  use  of  same  as  a  pasture; 
said  railroad  being  between  these  points  an  unfenced 
track.". 

On  August  18,  1905,  before  the  trial  of  the  cause,  the 
plaintiff  in  error  moved  the  court  to  remand  it  to  the 
nonjury  docket,  because  the  record  failed  to  show  af- 
firmatively that  the  jury  was  called  for  at  the  time  re- 
quired by  law. 

The  case  had  been  appealed  to  the  April  term  of  the 
circuit  court  The  entries  of  record  at  that  term  were 
the  following :  On  the  judge's  docket,  opposite  the  style 
of  the  case,  these  words:  "Jury  demanded/'  On  the 
clerk's  docket  at  that  term,  opposite  the  style  of  the 
case,  the  following  appears :    "5 )  jury." 

His  honor  overruled  the  motion,  and  his  action  upon 
this  matter  is  assigned  as  error. 

The  following  sections  of  Shannon's  Code  contain  the 
provisions  of  the  law  applicable  to  the  subject: 

"4611.  When  any  civil  suit  is  originally  brought  in 
any  of  the  courts  of  record  in  this  State,  which  is  triable 
by  jury,  either  party  desiring  a  jury  shall  demand  a  jury 
in  his  first  pleading  tendering  an  issue  triable  by  jury, 
or  he  shall  call  for  the  same  on  the  first  day  of  any 
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term  at  which  the  Bnit  stands  for  trial,  and  have  an 
entry  made  on  the  trial  docket  that  he  calls  for  a  jury ; 
and  unless  such  demand  is  made  and  entry  thereof  on 
the  trial  docket,  it  shall  be  the  dnty  of  the  court  to  try 
the  case  without  a  jury. 

'*4612.  In  the  case  of  all  other  suits,  either  party  de- 
siring a  jury  shall  call  for  the  same,  and  have  an  entry 
made  on  the  trial  docket  that  he  calls  for  a  jury,  and 
unless  such  demand  is  made  and  entry  thereof  on  the 
trial  docket,  it  shall  be  the  duty  of  the  court  to  try 
the  case  without  a  jury;  and  if  no  such  demand  or 
call  is  made  as  aforesaid,  and  in  the  manner  and  time 
aforesaid,  the  clerk  shall  place  such  cause  on  the  docket 
to  be  sidled  the  ^Nonjury  Docket^ 

"4613.  A  failure  to  demand  or  to  call  for  a  jury 
as  aforesaid,  shall  be  deemed  and  held,  conclusively,  an 
agreement  of  the  parties  to  submit  all  issues  and  ques- 
tions of  fact  to  the  decision  of  the  judge  without  a 
jury;  and  if  such  demand  or  call  is  made  as  aforesaid, 
then  the  clerk  shall  place  the  cause  wherein  the  demand 
or  call  is  made,  upon  a  docket  to  be  styled  *Jury 
Docket/ '' 

Under  these  provisions  of  the  statute,  it  is  the  duty 
of  the  party  desiring  a  jury,  in  a  case  appealed  from  the 
judgment  of  a  justice  of  the  peace,  to  make  demand 
on  the  first  day  of  the  term  of  the  court  to  which  the 
cause  shall  be  appealed,  and,  in  default  thereof,  then  on 
the  first  day  of  any  succeeding  term  at  which  the  cause 
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may  stand  for  trial.  In  either  case  he  should  have  an 
entry  of  the  demand  made  upon  the  trial  docket.  The 
docket  referred  to  is  the  clerk's  docket  (Shannon's 
Code,  sec.  4666),  which  is  at  all  times  accessible  to 
the  bar.  We  do  not  say  that  the  entry  would  not  be 
effective  if  made  upon  the  judge's  docket  or  the  bar 
docket,  but  the  clerk's  docket  is  the  proper  place  for  it. 

The  entries  above  copied  from  the  judge's  docket  and 
from  the  clerk's  docket  were  not  a  compliance  with  this 
rule.  It  is  impossible  to  tell  from  them  on  what  day 
of  the  term  the  application  was  made.  It  was  the  in- 
tention of  the  legislature  that  the  evidence  of  the  de- 
mand for  a  jury  should  affirmatively  appear  upon  the 
trial  docket.  The  date  being  of  the  essence  of  the  de- 
mand, there  could  be  no  compliance  with  the  statutory 
requirement  in  the  absence  of  the  appearance  of  such 
date.  The  matter  cannot  be  covered  by  the  mere  pre- 
sumption  that  the  entry  was  made  of  the  true  date.  Our 
attention  is  called  by  counsel  for  defendant  in  error 
to  the  figure  5  appearing  on  the  clerk's  entry,  and  it  is 
said  that  the  court  met  on  the  fifth  of  the  month.  The 
figure  is  unmeaning,  and  we  cannot  supply  the  words 
necessary  to  give  it  the  meaning  insisted  upon  by  the 
defendant  in  error. 

We  may  add  that  it  does  not  appear  that  any  demand 
was  made  for  a  jury  on  the  first  day  of  the  term  at  which 
the  cause  was  actually  tried.  Such  demand  would,  of 
course,  have  been  in  time.  Stcink  v.  McKnight,  88  Tenn., 
765,  14  S.  W.,  311. 
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His  honor  erred,  therefore,  in  declining  to  transfer 
the  canse  to  the  nonjury  docket.  This  necessitates  a 
reversal,  and  a  remand  to  the  circuit  court  for  a  new 
trial. 

To  shorten  the  litigation,  however,  we  deem  it  proper 
to  express  our  opinion  upon  the  question  of  law  raised 
in  the  assignment  of  errors  and  the  reply  brief,  in  so  for 
as  we  consider  these  questions  material. 

The  action  was  based  upon  the  provisions  of  the  fol- 
lowing sections  of  Shannon's  Code: 

'^1595.  Each  and  every  railroad  company  whose  un- 
fenced  track  passes  through  a  field  or  inclosure  is  here- 
by required  to  place  a  good  and  sufficient  cattle  guard 
or  stops  at  the  points  of  entering  such  field  or  inclos- 
ure, and  keep  the  same  in  good  repair. 

"1596.  In  case  a  field  or  inclosure  through  whicli 
such  unfenced  railroad  track  passes  shall  be  enlarged 
or  extended,  or  the  owner  of  the  land  over  which  such 
unfenced  track  passes  shall  open  a  field  so  as  to  em- 
brace the  track  of  such  railroad,  such  railroad  company 
is  hereby  required  to  place  good  and  sufficient  cattle 
guards  or  stops  at  the  margin  of  such  inclosure  of 
fields,  and  keep  the  same  in  repair:  Provided,  such 
owner  shall  give  the  nearest  or  most  accessible  agent 
of  such  company  thirty  days'  notice  of  such  change. 

^'1597.  Any  railroad  company  neglecting  or  refusing 
to  comply  with  the  provisions  of  sections  1595  and  1596 
shall  be  liable  for  all  damages  sustained  by  anyone  by 
reason  of  such  neglect  or  refusal ;  and,  in  order  for  the 
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injured  parly  to  recover  all  damages  he  has  sustained^ 
it  shall  be  only  necessary  for  him  to  prove  such  n^lect 
or  refusal,  and  the  amount  of  such  damages :  Provided^ 
such  company  shall  not  be  liable  if  it  shall  be  shown 
that  the  opening  of  such  field  was  made  capriciously 
and  with  intent  to  annoy  and  molest  such  company/' 

1.  The  statute  was  intended  to  protect  the  lands  and 
crops  of  adjacent  landowners  or  their  tenants  from  the 
incursions  of  straying  cattle  and  other  live  stock,  and 
also  to  prevent  the  escape  of  such  animals  from  the 
premises. 

The  damages  are  to  be  measured  in  relation  to  the  use 
to  which  the  land  is  put  by  the  owner.  When  it  is  pre- 
pared and  usable  for  pasturage,  as  in  the  present  in- 
stance, and  the  owjier  is  wholly  deprived  of  the  enjoy- 
ment of  it  for  such  purpose,  by  reason  of  the  absence 
of  cattle  guards,  he  is  entitled  to  recover  its  rental  value 
for  that  purpose  during  the  time  he  is  so  deprived  or 
to  such  an  extent  as  he  may  be  deprived.  This  was 
in  substance  the  measure  of  damages  recognized  in 
Oould  v.  Great  Northern  By.  Co.  (Minn.),  65  N.  W.,  125, 
30  L.  R.  A.,  590,  591,  593,  56  Am.  St.  Rep.,  453,  and  it 
is  a  reasonable  rule, 

2.  It  is  the  duty  of  the  railway  company  to  construct 
cattle  guards  where  it  enters  and  leaves  the  land  through 
which  it  passes,  and  to  extend  them  by  wing  fences  or 
other  structures  over  so  much  of  the  right  of  way  as 
it  occupies  to  the  point  where  the  land  is  occupied  by 
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the  oi^Tier  {Railroad  v.  Bryan,  100  Tenn.,  204,  207,  45 
R.  W.,  671) ;  but  such  occupation  of  .the  landowner  must 
be  evidenced  by  a  fence  or  some  other  form  of  inclosure 
as  a  preliminary  to  the  recovery  of  damages  by  him  for 
failure  to  erect  the  cattle  guard,  and  the  company  must 
join  to  such  fence,  since  it  would  appear  an  idle  thing 
to  require  land  to  be  protected  by  a  cattle  guard  when, 
by  reason  of  the  lack  of  a  fence  or  other  form  of  in- 
closure running  to  that  portion  of  the  right  of  way  oc- 
cupied by  the  company,  such  cattle  guard  would  afford 
no  protection. 

3.  There  is  evidence  in  the  record  tending  to  show 
that  a  few  hundred  feet  from  where  the  railway  entered 
defendant  in  error's  land  and  a  few  hunderd  feet  from 
where  it  left  this  land,  there  was  a  cul-de-sac,  made  by 
cattle  guards  on  the  track  opposite  the  land  of  neighbor- 
ing owners  and  the  peculiar  configuration  of  the  adjoin- 
ing land,  and  that  in  the  absence  of  a  cattle  guard  upon 
the  defendant  in  error's  land  cattle  could  stray  down 
into  this  place,  where  there  was  great  danger  of  injury 
to  them ;  that  in  fact  they  were  frequently  killed  in  this 
manner;  that  this  condition  of  things  was  productive 
of  injury  to  the  defendlEtnt  in  error,  in  lessening  the 
usable  value  of  his  land  as  a  place  for  the  pasturage 
of  cattle.  This  evidence,  however,  would  be  of  no  prac- 
tical value,  in  the  absence  of  evidence  on  the  part  of 
the  owner  that  he  had  constructed  a  fence  on  his  land 
of  such  a  character  as  to  make  the  cattle  guard  and  its 
connecting  wings  available  as  a  protection  to  his  land. 
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4.  It  is  not  a  good  defense  to  a  suit  for  damages  in- 
flicted by  reason  of  a  failure  to  erect  cattle  guards  that 
'to  have  made  such  erections  at  the  places  required  by 
law  would  have  endangered  trains,  because  of  the  ten- 
dency of  cattle  to  herd  in  places  of  a  special  description 
such  as  would  be  produced  by  cattle  guards  at  moist 
places  sheltered  by  the  walls  of  a  cut,  where  there  would 
be  shade.  It  is  the  duty  of  the  company  to  obey  the  law 
and  to  guard  against  additional  dangers  made  apparent 
at  particular  places  by  proper  precautions  at  such  dan- 
gerous places,  even  to  the  extent  of  fencing  the  track  at 
such  places  in  lieu  of  cattle  guards,  if  such  precaution 
be  necessary  to  the  protection  of  the  track.  The  statute 
provides  for  cattle  guards,  but  its  purpose  will  be  met 
by  equivalent  protection  in  another  form. 

5.  There  was  evidence  tending  to  show  that  negotia- 
tions were  under  way  for  a  considerable  time  between 
the  defendant  in  error  and  the  plaintiff  in  error  for  the 
fencing  of  the  land  of  the  former  on  a  division  of  ex- 
penses in  lieu  of  putting  in  cattle  guards.  This  evidence 
was  held  incompetent  by  his  honor.  It  was  insisted  by 
plaintiff  in  error  that  the  evidence  was  competent,  and 
that  during  the  pendency  of  such  negotiations  the  land- 
OAvner  would  not  be  entitled  to  claim  damages  for  the 
absence  of  cattle  guards.  In  opposition  to  this  it  was 
insisted  for  the  defendant  in  error  that  the  obligation 
to  put  in  cattle  guards  was  mandatory,  under  the  stat- 
ute, and  that  such  negotiations  could  not  excuse  the  com- 
pany. 
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We  are  of  the  opiDion  that  the  evidence  was  competent. 
As  said  above,  the  provisions  concerning  cattle  guards 
were  enacted  for  the  benefit  of  the  owners  of  land 
through  which  the  railway  might  pass.  If  delay  in  the 
execution  of  such  provisions  is  caused  by  the  pendency 
of  negotiations  between  such  owner  and  the  railway 
company  for  a  different  form  of  protection,  it  would 
not  be  just  to  hold  the  company  responsible  for  losses 
that  might  ensue  in  the  meantime.  The  true  conclusion 
is  that  during  such  interval  the  landowner  should  be 
held  as  consenting  to  the  absence  of  the  cattle  guard. 
The  provisions  referred  to  having  been  intended  for  his 
benefit,  he  could  waive  them,  and  could  not  lawfully 
complain  of  injuries  suffered  during  the  existence  of 
such  waiver.    ^^  Volenti  non  fit  injwri^hJ^ 

The  judgment  must  be  reversed,  and  the  cause  remand- 
ed for  a  new  trial. 
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State  v.  Hayes. 
-jj  (Ndshville.    December  Term,  1905. ) 

1.  CONSTITUTIONAL  I«AW.  A  Talid  ttatute  can  embraoe  only 
the  one  subject,  expressed  in  its  title. 
The  constitutional  requirement  that  statutes  shall  embrace  but 
one  subject,  that  subject  to  be  expressed  in  the  title,  is  man- 
datory, and  while  it  should  be  liberally  construed  and  the  stat- 
ute is  entitled  to  every  reasonable  intendment  in  its  favor, 
nevertheless  the  courts  are  not  clothed  with  dispensing  or  en- 
larging power,  and  the  subject-matter  of  the  body  of  the  act 
must  be  restricted  to  the  single,  though  narrow,  subject  stated 
in  the  tiUe.    (Post,  pp,  42-44.) 

Constitution  cited  and  construed:    Art.  2«  sec.  17. 

Statute  cited  and  construed:    Acts  of  1905,  ch.  82. 

Cases  cited  and  approved:  Cannon  v.  Mathes,  8  Heisk.,  504; 
State  V.  lAsater,  9  Baxt,  584;  State,  ex  rel.  Morrell,v.  Fickle, 
3  Lea,  79;  Luehrman  v.  Taxing  District,  2  Lea,  427;  State  t. 
McConnell,  8  Lea,  332;  State,  ex  rel.,  v.  Schlitz  Brewing  Co., 
104  Tenn.,  718;  Cole  Mfg.  Co.  v.  Falls,  90  Tenn.,  466;  Hyman 
▼.  State.  87  Tenn..  112. 

S.  SAMB.  Same.  Additional  non-eeverable  subject  in  body  of 
statute  vitiates  the  whole. 
Where  in  the  body  of  a  statute,  there  are  different  subjects  which 
go  beyond  the  title  and  are  so  intermingled  that  it  would  be 
impossible  to  dissever  them  without  destroying  the  statute,  the 
whole  act  is  void.    (PoBt,  p.  50.) 

8.    SAKE.    Same.    Oase  in  Judgment. 

Defendant  was  indicted  for  violating  the  statute  (Acts  of  1905, 

chapter  82)  entitled,  "An  Act  to  prohibit  gambling  on  races," 

which  made  it  unlawful  to  make  any  bet  or  wager,  not  only 

(sec.  1)  upon  the  result  of  any  trial  or  test  of  skill,  speed  or 
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power  of  endurance  of  man  or  beast,  but  also  (sec.  2)  by  any 
means,  method  or  known  contrlyance.  From  the  Judgment  of 
the  court  below  quashing  the  indictment  on  the  ground  that 
the  statute  was  unconstitutional,  the  State  appealed. 

Beld:  1.  The  subject  expressed  in  the  title  is  restricted  to  pro- 
hibiting gambling  on  races.  2.  The  term  "races,"  As  used 
in  the  title,  embraces  only  tests  or  trials  involving  progression, 
including  either  speed  or  endurance,  or  both;  3.  Both  sections 
of  the  statute,  supra,  include  subjects  beyond  the  subject  ex- 
pressed in  the  title,  and  it  being  impossible  to  dissever  them 
without  destroying  the  statute,  the  whole  act  Is  void. 


FROM  DAVIDSON. 


Appeal  in  error  from  the  Criminal  Court  of  Davidson 
County. — ^W.  M.  Hart,  Judge. 

Attosney-Genebal  Catbs,  for  the  State. 

Yertbees  &  Yebtrees,  J.  M.  Anderson,  K.  T.  Mo- 
CoNNioo  and  E.  E.  Wright,  for  Hayes. 

Mr.  Chief  Justige  Beard  delivered  the  opinion  of  the 
Court. 

This  case  involves  a  question  as  to  the  constitution- 
ality of  chapter  82,  p.  185,  of  the  Session  Acts  of  1905 
of  the  general  assembly  of  Tennessee.  The  judge  of  the 
criminal  court  of  Davidson  county,  holding  the  act  to 
be  unconstitutional,  quashed  an  indictment  found  under 
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it  against  the  defendant  in  error,  in  which  he  was 
charged  with  making  a  book  upon  the  result  of  a  horse 
race  run  on  the  30th  of  December,  1905,  in  the  county 
of  Davidson,  upon  a  duly  licensed  race  track  inclosed 
by  a  substantial  fence,  which  track  was  owned  and 
operated,  for  the  purpose  of  racing  horses,  by  a  corpora- 
tion known  as  the  "Tennessee  Breeders'  Association/' 
The  only  question,  therefore,  presented  on  this  record, 
is  as  to  the  soundness  of  this  holding. 

The  provision  of  the  constitution  which  it  is  insisted 
for  the  defendant  in  error  this  act  contravenes  is  a  part 
of  section  17  of  article  2  of  the  state  constitution,  which 
is  in  the  following  words :  "No  bill  shall  become  a  law 
which  embraces  more  than  one  subject,  that  subject  to 
be  expressed  in  the  title.'' 

The  purpose  of  this  provision  has  been  so  frequently 
stated  by  the  court,  and  is  so  well  understood  by  the 
profession,  that  it  would  now  be  an  idle  service  to  do 
more  than  refer  to  it  in  the  most  general  terms. 

Prior  to  the  constitution  of  1870  there  had  been  great 
abuse  of  legislation  in  Tennessee.  The  practice  pre- 
vailed of  preparing  omnibus  bills,  in  which  were  com- 
bined the  most  incongruous  subjects,  with  a  view  of  en- 
listing for  their  passage  as  many  legislators  as  were 
interested  in  the  several  subjects,  and  thus  by  a  com- 
bined effort  secure  the  enactment  of  a  bill  as  a  whole, 
when  no  one  of  the  subjects  so  embraced,  if  left  to  its 
own  merits,  would  have  been  able  to  secure  the  favorable 
consideration   of  the  legislature.     This  practice  was 
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found  deleterious  in  its  effect  upon  legislators,  and  often 
harmful  to  the  State.  In  addition,  experience  had  shown 
that  many  times  objectionable  clauses  were,  by  astute 
and  interested  members,  craftily  introduced  into,  pend- 
ing bills  of  which  no  intimation  was  given  by  the  title, 
and  which  thus,  practically  concealed,  passed  undis- 
covered through  the  legislative  body,  the  greater  part  of 
whose  meinbers  were  aware  of  their  existence  or  effect 
Fraught  as  this  practice  was  with  many  evils,  it  was  the 
purpose  of  the  fraraers  of  the  constitution  in  this  provis- 
ion to  eradicate  it.  Cannon  v.  Mathes,  8  Jleisk.,  504; 
State  V.  Lasater,  9  Baxt,  584. 

While,  however,  it  has  been  uniformly  held  that  this 
provision  is  mandatory,  and  should  be  enforced  by  the 
coui*ts  so  as  to  accomplish  tlie  purpose  to  which  it  was 
addressed,  yet  it  has  often  been  announced  that  it  should 
be  liberally  construed  so  as  not  unnecessarily  to  embar- 
rass the  legislature  in  the  enactment  of  wholesome  laws : 
State,  ex  rel.  Morrell,  v.  Fickle,  3  Lea,  79 ;  TAiehrman  v. 
Taxing  District,  2  Lea,  427;  State  v.  McConncll,  3  Lea, 
332. 

It  has  been  further  held  by  this  court,  and  by  frequent 
adjudication  has  become  a  canon  of  construction,  that  a 
statute  passed  with  due  form  and  ceremony,  when  chal- 
lenged for  unconstitutionality,  was  entitled  to  the  benefit 
of  every  reasonable  doubt,  so  that,  if  it  is  susceptible 
of  two  meanings,  that  one  will  be  adopted  which  recon- 
ciles it  with  the  constitution,  rather  than  another  which 
brings  it  iiQ  conflict  with  that  instrument  State,  ex  rel., 
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V.  Schlitz  Brewing  Co.,  104  Tenn.,  718,  59  S.  W.,  1038,  78 
Am.  St.  Rep.,  941 ;  Cole  Mfg.  Co.  v.  FalU,  90  Tenn.,  466, 
16  S.  W.,  1045. 

At  the  same  time  these  rules  of  construction  hare  been 
maintained,  it  has  been  the  holding  of  the  court,  from 
the  time  that  controversy  was  raised  over  this  constitu- 
tional provision,  that  a  statute  which  was  in  flagrant 
disregard  of  it,  however  beneficent  its  efifect,  must  be 
declared  inoperative  and  void.  The  reports  of  this  court 
abound  with  cases  illustrating  this  principle. 

Coming  now  to  the  examination  of  this  statute,  in  view 
of  these  rules  of  construction  and  the  former  adjudica- 
tions of  this  court,  we  find  it  entitled  as  follows:  "A 
bill  to  be  entitled  ^An  act  to  prohibit  gambling  on 
races.*  "  \Miile  it  is  a  part  of  public  history  of  this  leg- 
islation that  its  chief,  if  not  only,  purpose  was  by  mak- 
ing it  a  misdemeanor  to  prohibit  gambling  on  horse 
races,  yet  this  caption  does  not  so  limit  it,  but  its  terms 
are  broad  enough  to  embrace  gambling  on  all  forms  and 
methods  of  racing. 

liVTiat,  then,  is  a  race  within  the  meaning  of  this  title? 
Evidently  the  word  was*  not  used  in  a  generic  sense,  so 
as  to  include  many  different  things  or  subjects  to  which 
it  is  applied  figuratively  or  otherwise,  as  the  ^Tiuman 
rac^,'*  the  "race  for  life,"  and  like  expressions.  The 
term  was  used  by  the  framer  of  the  statute  to  accom- 
plish a  practical  purpose  and  in  a  popular  and  well-de- 
fined sense;  that  is,  in  a  sense  which  involves  the  idea 
of  competitive  locomotion.    In  other  words,  it  here  em- 
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braces  every  contest  or  trial  of  prc^^ression,  including 
speed  and  endurance,  one  or  both,  whether  in  running, 
trotting,  walking,  driying,  riding,  sailing,  rowing,  etc. 
It  therefore  includes  a  foot  race,  a  horse  race  of  any  knid 
an  automobile  race,  a  steamboat  or  yacht  race,  or  any 
other  form  of  competitive  movement  or  progression.  It 
is  against  gambling  on  races  such  as  these  that  the  cap- 
tion indicated  to  the  legislature  and  to  the  public  that 
the  statute  was  directed. 

So  it  is  that,  while  many  forms  of  gambling  exist,  all 
of"which  are  evil  in  effect,  yet  this  title  gives  notice  that 
the  act  proposes  to  deal  alone  with  one  of  these  forms 
of  vice.  It  carves  out  from  the  whole  body  of  gambling 
that  of  gambling  on  races,  and  indicates  that  the  act 
will  provide  alone  for  its  punishment.  In  this  sense 
it  is  a  statute  with  a  narrow  or  restricted  title.  As 
to  such  a  title  it  has  been  uniformly  adjudged  that  courts 
are  clothed  with  no  dispensing  or  enlarging  power,  and 
the  statute  of  which  it  is  the  title  must  fall  within  its 
limits^  however  narrow  they  may  be.  To  this  effect  are 
Hyman  v.  Btate,  87  Tenn.,  112,  9  S.  W.,  372,  1  L.  R.  A., 
497 ;  State  v.  Schlitz  Brewing  Co.,  supra^ 

We  think  it  will  be  found,  on  an  analysis  of  this  stat- 
ute, that  it  covers  matters  differing  in  character  and 
degree,  and  that  its  enacting  parts  pass  much  beyond 
the  limits  of  the  title.  The  first  section  provides  as 
follows :  *'Be  it  enacted  by  the  general  assembly  of  the 
State  of  Tennessee,  that  it  shall  be  unlawful  for  any 
person  to  record  or  register,  by  mechanical  or  other 
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means,  bets  or  wagers,  or  sell  auction  pools,  or  French 
mutual  pools,  or  engage  in  any  book  making  by  or 
through  any  device,  book,  instrument  or  contriyance 
upon  the  result  of  any  trial  or  contest  of  skill,  speed  or 
power  of  endurance,  of  man  or  beast,  which  is  to  take 
place  within  or  beyond  the  limits  of  this  State."  Laws 
1905,  p.  185,  c.  82. 

In  this  section  is  embraced  for  condemnation,  gamb- 
ling on  trials  or  contests  "of  skill,"  or  "of  endurance," 
and  "of  speed"  of  "man  or  beast"  While  every  contest 
of  speed  and  some  contests  of  endurance  between  ani- 
mals would  fall  within  the  meaning  of  the  title,  there 
are  many  contests  of  endurance  which  would  not  For 
instance,  a  race  for  a  short  distance  between  horses 
would  be  a  test  of  speed,  while  one  for  a  much  longer 
distance  would  largely,  if  not  altogether  so,  be  one  of 
endurance,  yet  gambling  on  either  would  be  within  the 
title  to  this  act.  It  is  true  that,  in  addition  to  the  power 
of  speed  or  endurance  of  the  animals  engaged  in  such 
races,  the  skill  of  the  jockeys  who  ride  or  drive  them 
might  be  a  matter  to  be  reckoned  with ;  but,  after  all, 
it  is  the  respective  powers  of  the  animals  engaged  which 
characterize  the  contest  as  a  race  and  determine  the  re- 
sult. It  is  equally  true  as  to  an  automobile  race,  a  steam- 
boat race,  a  yachting  race,  and  as  to  a  running  race  be- 
tween individuals,  in  all  of  which  speed  is  a  principal 
factor,  coupled  in  the  last  with  endurance,  that  skill  in 
some  degree  is  an  element.  In  an  automobile  race  there 
is  the  skill  of  the  chauffeur,  and  in  the  steamboat  race 
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that  of  the  pilot;  but  in  each  this  is  an  incident  Oaa, 
the  other  hand,  there  are  many  contests  of  endurance 
and  skill  into  which  speed  does  not  enter.  A  game  of 
football  or  of  baseball  requires  for  successful  play  skill 
and  physical  endurance,  and  yet  no  one  would  designate 
either  as  a  race.  A  wrestling  match,  a  boxing  match, 
and  a  prize  fight  are  forms  of  popular  amusement  upon 
which  wagers  are  placed.  They  are  contests  requiring 
skill,  endurance,  and  courage,  but  are  in  no  sense  races. 
So  a  shooting  match,  a  competitive  drill  between  mil- 
itary or  fire  companies,  a  game  of  chess  or  whist,  an 
oratorical  contest  between  the  student  representatives  of 
different  universities,  requires  skill;  but  it  would  be 
going  far  to  hold  that  either  of  these  was  in  any  sense 
of  the  term  a  race. 

The  list  of  comi)etitive  efforts  among  men,  all  being 
contests  of  skill  and  many  of  physical  endurance  as  well, 
might  be  indefinitely  extended,  no  one  of  which  involves 
speed,  or  would  for  a  moment  be  regarded  as  a  race, 
yet  all,  with  those  mentioned,  while  without  the  title 
of  this  act  are  within  the  terms  of  inhibitions  of  the  first 
section. 

But  it  is  insisted  for  the  State  that  the  meaning  of 
the  word  "race"  has  been  greatly  broadened  by  popular 
use,  and  that  it  is  now  applied  to  a  competitive  action 
of  any  kind.  As  an  illustration  of  this  it  is  said  we  are 
in  the  habit  of  speaking  of  a  contest  for  public  office 
as  a  "political  race."  It  has  already  been  conceded  in 
this  opinion  that  the  term  has  been  applied,  figuratively 
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or  otherwisey  to  many  other  matters  than  a  contest  of 
men  or  beasts^  in  locomotion,  yet  we  think  it  cannot  be 
successfully  maintained,  giving  it  the  widest  latitude 
established  by  such  use,  that  it  includes  many  forms  of 
competitive  physical  trials  or  contests,  none  of  which 
involve  the  element  of  speed,  and  quite  as  many  intel- 
lectual contests  of  which  neither  speed  nor  power  of 
endurance  is  a  factor.  Nor  can  it  for  a  moment  be  sup- 
posed, in  yiew  of  the  history  of  this  measure,  that  the 
legislature  ever  contemplated  that  the  term  ^^races,''  as 
used  in  the  caption,  included  anything  else  than  the  form 
of  sport  which  in  all  periods  of  history  and  in  every 
country  has  been  and  is  regarded  as  one  particularly 
tempting  to  the  placing  of  wagers  or  bets,  though,  as  it 
has  been  seen,  it  is  broad  enough  to  include  much  more 
than  this. 

It  is  further  said  for  the  State  that  the  lexicographers 
give,  as  a  secondary  definition  of  the  word  "game,'*  that 
it  is  "a  contest,  physical  or  mental,  for  amusement,  rec- 
reation, or  for  winning  a  stake,"  and  used  in  this 
sense,  it  is  equivalent  of  the  word  "race."  In  other 
words  the  argument  is  that  in  this  sense  a  '^race"  is  a 
"game,"  and  it  may  therefore,  as  found  in  the  caption 
of  this  act,  be  held  to  cover  all  the  forms  of  sport  em- 
braced in  its  first  section. 

\Miile,  under  the  canon  of  construction  already  re- 
ferred to,  every  doubt  shall  be  resolved  in  favor  of  the 
constitutionality  of  a  particular  act,  yet,  if  this  insist- 
ence  should    be   maintained,    we    think    the    holding 
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would  astound  the  profession.  If  the  title  had 
been  one  to  prohibit  games  or  gaming  there  would  be 
no  difficulty  in  yielding  to  the  argument;  but  it  is  not. 
As  it  is,  to  bring  the  various  contests  embraced  in  the 
first  section  of  the  act  within  the  title  would  be  strain- 
ing this  rule  of  construction  beyond  all  proper  limits. 
Whatever  may  be  the  wisdom  or  necessity  of  the  legisla- 
tion, we  do  not  feel  that  the  court  is  called  upon  to 
abandon  well-recognized  principles  in  order  to  sustain  it. 

The  second  section  of  this  act  we  regard  as  a  more 
radical  departure  from  the  title  than  the  one  we  have 
just  been  considering.  It  is  in  these  words :  "Be  it  en- 
acted, that  any  person  who  shall  bet  or  wager  by  or 
through  the  sale  or  purchase  of  auction  pools,  French 
muvnial  pools,  or  in  any  book,  or  by  or  through  any  de- 
vice, instilment,  or  contrivance,  and  any  person  who 
shall  sell  auction  pools,  French  mutual  pools,  or  engage 
in  any  book  making  by  any  known  contrivance,  shall  be 
guilty  of  gaming."    Laws  1905,  p.  185,  c.  82. 

It  will  be  seen  that  the  legislature  is  undertaking  to 
define  those  offenses  which  are  made  a  misdemeanor  by 
the  first  section.  In  a  word,  it  defines  gaming  within 
the  sense  of  the  statiite.  This  definition  is  not  confined 
to  the  matter  of  betting  or  wagering  on  races,  but  ex- 
tends to  every  bet  or  wager  made  by  or  through  the 
instrumentalities  therein  described,  whatever  may  be 
the  subject  of  the  bet  or  wager.  We  are  satisfied  that 
neither  a  member  of  the  legislative  body  who  heard  the 
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title  of  this  act  announced,  nor  the  public  reading  the 
title,  would  ever  suspect  that  within  its  operation,  by 
one  of  the  succeeding  sections,  all  forms  of  gaming  were 
to  be  combined. 

We  think  that,  in  the  body  of  the  act,  there  are  differ- 
ent subjects  so  intermingled  that  it  would  be  imi>ossible 
to  dissever  them  without  destroying  the  statute,  and  that 
by  its  terms  it  goes  far  beyond  the  notice  of 
its  contents  given  by  the  caption,  and  that  the  whole 
act  must  fall  because  passed  in  violation  of  the  provision 
in  our  constitution,  which  has  already  been  set  out  in 
this  opinion.  The  judgment  of  the  lower  court  is  there- 
fore affirmed. 
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State  Board  op  Law  Examinees  v.  Wiluams. 
(Nashville.    December  Term,  1905.) 

ATTOBNST  AT  LAW.  License  of,  to  practice  law,  may  be  re- 
voked when  procured  by  fraud. 
The  procurement  of  a  license  to  practice  law  in  the  courts  of 
this  State  by  suppressing  a  previous  disbarment  of  the  appli- 
cant in  another  State,  is  an  imposition  not  only  upon  the  board 
of  law  examiners,  but  also  upon  this  court  granting  the  license, 
showing  the  applicant  to  be  unfit  to  be  a  member  of  the  legal 
profession,  and  is  such  a  fraud  as  to  justify  the  revocation 
of  the  license. 

Statute  cited  and  construed:    Acts  of  1903,  ch.  247. 

Cases  cited  and  approved:  Lowenthal's  Case,  61  Cal.,  122;  Peo- 
ple V.  Campbell,  26  Colo.,  481;  Dean  y.  Stone,  2  Okla.,  13;  In  re 
Brown,  9  Pa.  Dlst  R.,  103. 

This  was  a  proceeding  instituted  in  the  supreme  court 
upon  petition  of  the  state  board  of  law  examiners,  seek- 
ing to  revoke^  for  fraud  in  its  procurement,  the  license 
to  practice  law  previously  issued  to  Martin  L.  Williams. 
The  facts  ure  stated  in  the  opinion.  The  prayer  of  the 
petition  was  granted,  and  the  license  revoked. 

S.  A.  Champion,  for  State  Board  of  Law  Examiners. 


Mh.  Justicb  McAlistbr  delivered  the  opinion  of  the 
Court. 
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This  petition  was  preferred  by  the  state  board  of  law 
examiners^  asking  a  revocation  of  a  license  to  practice 
law  issued  by  this  court  to  one  Martin  L.  Williams^  upon 
the  ground  that  the  preliminary  certificate  granted  to 
him  by  the  state  board  of  law  examiners  had  been  pro- 
cured by  fraud.  The  petition  is  based  on  section  5  of 
the  act  of  assembly  creating  the  state  board  of  law  ex- 
aminers, wherein  it  is  provided :  "Upon  such  certificate 
[from  the  board  of  law  examiners]  if  the  supreme  court 
shall  find  that  such  person  is  of  full  age  and  good  moral 
character,  and  otherwise  qualified,  it  shall  enter  an 
order  licensing  and  admitting  him  to  practice  as  attor- 
ney and  counselor  in  all  of  the  courts  of  this  State,  and 
which  license,  if  procured  by  fraud,  may  be  revoked  at 
any  time  within  two  years/'    Laws  1904,  p.  576,  c.  247. 

This  petition  was  filed  in  the  year  1904,  in  which  it  is 
averred  that  in  1903  the  defendant  made  application  to 
the  state  board  of  law  examiners  for  license  to  practice 
law  in  Tennessee  under  rule  6.  It  appears  that  prior 
to  the  application  the  defendant  had  been  a  citizen  and 
practicing  attorney  of  Arcadia,  Florida. 

It  was  further  averred  in  said  petition  that  the  de- 
fendant had  fully  complied  with  rule  6,  in  that  he  had 
filed  with  the  board  the  proper  record,  showing  that 
he  had  been  a  member  of  the  Florida  bar  for  more  than 
five  years,  and  that  the  applicant  had  also  filed  testimon- 
ials of  good  moral  character  from  many  prominent  per- 
sons of  the  State  of  Florida,  all  of  said  certificates  pur- 
porting to  be  genuine.    It  is  then  alleged  that  upon  the 
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strength  of  said  records  and  testimonials  a  certificate 
was  duly  issued  by  said  board  of  law  examiners,  and 
that  ni>on  such  certificate  a  license  to  practice  law  was 
granted  the  petitioner  by  the  supreme  court  of  Tennes- 
see« 

The  petition  then  charged  that  it  was  subsequently 
discovered  that  the  applicant  had  been  guilty  of  falsify- 
ing the  records  in  a  criminal  cause  at  Arcadia  wherein 
he  was  of  counsel  for  defendant,  and  he  had  been  guilty 
of  other  criminal  offenses,  all  of  which  resulted  in  a 
proceeding  by  the  prosecuting  attorney  in  the  Btate  of 
Florida  for  his  disbarment 

It  is  further  charged  that,  although  due  and  timely 
notice  was  given  the  defendant  of  the  disbarment  pro- 
ceedings in  the  State  of  Florida,  he  made  no  defense 
thereto,  and  a  decree  was  accordingly  passed  disbarring 
him  from  practicing  law  in  that  State. 

The  prayer  of  the  petition,  as  already  stated,  is  that 
said  license  so  issued  to  the  said  Martin  L.  Williams, 
authorizing  him  to  practice  law,  be  revoked  and  declared 
void.  The  petition  was  filed  in  this  court,  leave  having 
been  granted,  and  it  was  directed  that  publication  be 
made  for  the  defendant  as  a  nonresident,  returnable  to 
the  1st  day  of  May,  1904.  It  was  accordingly  done.  It 
appears  that  notice  of  these  proceedings  was  received 
by  the  defendant,  who  afterwards  made  application  for 
a  continuance  until  the  December  term,  1904,  declaring 
he  would  vindicate  himself  by  setting  aside  the  disbar- 
ment proceedings  in  the  State  of  Florida,  and  also  show 
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his  innocence  under  that  indictment.  This  case  was  ac- 
<(>rdingly  continued  until  the  December  term,  1904,  and 
at  that  term  continued  until  the  present  term.  No  an- 
swer has  been  filed  by  the  defendant  to  the  petition 
herein. 

However,  the  board  of  law  examiners  have  taken  con- 
siderable proof  to  sustain  the  charges  contained  in  the 
petition.    The  specifications  of  the  charges  are: 

(1)  That  in  a  criminal  cause  pending  in  the  State  of 
Florida,  wherein  the  said  Martin  L.  Williams  was  of 
counsel,  he,  the  said  Williams,  had  caused  to  be  inserted 
in  the  record  the  words,  "that  the  jury  that  tried  said 
cause  was  not  sworn  according  to  law,"  whereas  said 
language  was  not  in  the  bill  of  exceptions  signed  by  the 
judge;  that,  in  order  to  induce  the  clerk  to  sign  an  al- 
leged transcript  of  the  record,  said  Williams  had  made 
a  facsimile  copy  of  the  signature  of  the  judge,  thereby 
forging  the  name  of  the  judge  to  what  purported  to  be 
the  transcript  of  the  bill  of  exceptions,  and,  after  pro- 
curing the  signature  of  the  clerk  in  this  way,  the  same 
was  forwarded  to  the  supreme  court  of  Florida,  to  which 
court  the  case  had  been  appealed,  as  a  true  and  correct 
transcript  of  the  record. 

(2)  The  other  specifications  charged  that  the  defend- 
ant had  been  of  counsel  in  the  case  of  Ivy  Midget  and 
Charles  Daniels  on  a  charge  of  murder  pending  in  said 
circuit  court  of  Florida,  and  that  said  Williams  in  the 
progress  of  the  trial  induced  one  N.  C.  Herndon  to  com- 
mit perjury  by  swearing  on  the  trial  of  the  cause  that 
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at  the  time  of  the  difficulty,  which  resulted  in  the  death 
of  said  Borges,  he  (Borges)  had  a  knife  in  his  hand, 
whereas  said  defendant  knew  this  statement  was  false, 
and  that  the  witness  Herndon  had  previously  testified 
to  the  contrary. 

It  was  upon  these  charges  that  the  defendant  was  dis- 
barred by  the  judge  of  the  Sixth  judicial  circuit  of  Flor- 
ida, after  due  notice  of  the  charges  and  specifications  had 
been  served  upon  the  defendant,  and  no  answer  or  de- 
fense interposed  thereto.  It  is  recited  in  the  judgment 
of  disbarment,  which  is  made  a  part  of  the  record  herein, 
that  the  judge  of  said  Sixth  judicial  circuit  of  Florida 
had  personal  knowledge  that  the  defendant  was  guilty 
of  the  charges  exhibited  against  him  in  the  first  specifica- 
tion. The  judgment  of  disbarment  recited  as  follows: 
^*It  is  therefore  ordered  that  said  Martin  L.  Williams  be, 
and  is  hereby,  adjudged  guilty  of  said  charges  and  spec- 
ifications; and  it  is  further  ordered  and  adjudged  that 
«aid  respondent,  Martin  L.  Williams,  be,  and  is  hereby, 
disbarred  from  practicing  law  as  an  attorney  and  sol- 
icitor in  the  courts  of  the  State  of  Florida," 

The  judgment  of  disbarment  was  pronounced  against 
the  defendant  in  October,  1903,  and  at  the  time  he  pro- 
cured  the  certificate  from  the  state  board  of  law  examin- 
ers of  Tennessee,  and  when  license  was  granted  him  on 
«aid  certificate  by  this  court,  the  said  Williams  was, 
and  still  is,  under  judgment  of  disbarment  by  the  circuit 
<!ourt  of  Florida. 
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It  is  very  evident  that,  if  these  matters  had  been 
brought  to  the  attention  of  the  state  board  of  law  exami- 
ners and  to  the  knowledge  of  this  court,  neither  a  certifi- 
cate would  have  been  issued  by  the  board  nor  a  license 
granted  by  this  court  to  the  defendant  to  practice  law* 
The  facts  touching  his  disbarment  were  fraudulently  sup- 
pressed, and  in  our  opinion  this  fact  affords  full  justifica- 
tion for  a  revocation  of  said  license.  ^'Fraudulent  pro- 
curement of  admission  to  practice  is  good  ground  for 
disbarment;  such  conduct  making  the  attorney  unfit  to 
be  a  member  of  the  legal  profession,  and  being  an  im- 
position on  the  court,"  4  Cyc,  p.  906,  citing  Lowenthal's 
Case,  61  CaL,  122;  People  v.  Camphell,  26  Colo.,  481,  58 
Pac,  591  ,which  was  a  case  of  a  concealment  of  previous 
disbarment ;  Dean  v.  Stone,  2  Okl.,  13,  35  Pac,  578 ;  In 
re  Broum,  9  Pa.  Dist.  R.,  103. 

Moreover,  section  5  of  the  act  creating  the  board  of 
law  examiners  expressly  provides  that,  if  said  license  is 
procured  by  fraud,  it  may  be  revoked  at  any  time  within 
two  years.    Laws  1903,  p.  576,  c.  247. 

It  is  therefore  the  judgment  of  this  court  that  the 
defendant,  Martin  L.  Williams,  be  disbarred  and  re- 
moved from  his  office  of  attorney  and  counselor  at  law, 
his  license  revoked,  and  bis  name  stricken  from  the 
roll  of  attorneys* 
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Rich  v.  Scales  et  al. 
(Nashville.    December  Term.  1905.)' 

1.  BALE  OF  LAND.  By  acre.  Belief  granted  for  excess  or  de- 
ficiency. Beed  not  eonclueive. 
Where  land  is  sold  by  the  acre,  it  is  a  matter  of  course  to 
grant  relief  for  an  excess  or  deficiency;  and,  In  determining 
whether  the  sale  was  by  the  acre,  the  deed  will  not  control, 
but  the  parties  may  go  behind  It  and  prove  the  contract  of 
which  the  deed  was  intended  as  an  expression.     {Pest,  p.  65.) 

For  cases  cited,  see  opinion  (post,  pp.  66,  67). 

B.  8AMB.  In  gross.  No  relief  except  for  fraud,  or  mistake 
equal  to  fraudl 
Where  the  sale  is  in  gross,  no  compensation  will  be  granted  for 
either  an  excess  or  a  deficiency,  but  if  the  deed  recite  the 
number  of  acres  and  it  subsequently  develops  that  there  is  an 
excess  or  a  deficiency  so  great  as  to  Justify  an  inference  of 
fraud,  or  of  mistake  equivalent  in  its  effect  to  fraud,  relief 
will  be  granted.      {Past  pp,  65,  66.) 

For  cases  cited,  see  opinion  {post,  pp.  66,  67). 

B.  SAMB.  If  vendee  inspects  land,  no  recovery,  unless  deficiency 
shocks  conscience  of  court. 
If  the  vendee  has  inspected  the  land,  and  obtained  the  very  tract 
he  intended  to  buy  and  all  the  vendor  intended  to  sell,  he  can 
have  no  relief,  although  the  deed  purports  to  state  the  number 
of  acres,  unless  the  difference  between  the  number  stated  and 
the  actual  number  of  acres  contained  be  so  great  as  to  shock 
the  conscience  of  the  court,  when  relief  will  be  granted  on  the 
ground  of  fraud.    (Poai,  p,  66.) 

For  cases  cited,  see  opinion  (post,  pp.  66,  67). 
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4.  SAMB.  If  part  held  by  superior  title,  vendee  may  recover  on 
covenants,  or,  if  loss  material,  may  rescind. 
If  the  shortage  arise  from  the  fact  that  a  portion  of  the  land 
embraced  in  the  boundaries  of  the  deed  is  held  by  a  better 
title,  relief  may  be  had  as  of  course,  upon  the  covenant  of 
sbisln,  or,  if  there  has  been  an  eviction,  upon  the  covenant 
of  warranty  of  title;  or,  if  the  loss  be  material,  the  vendee  may 
have  a  partial  rescission,  retaining  that  to  which  the  title  is 
good  and  receiving  compensation  for  the  rest  on  the  basis 
of  the  proportion  which  the  part  lost  bears  to  the  whole  pur^ 
chase.      {Post,  p,  66.) 

For  cases  cited,  see  opinion  {po9t,  pp.  66,  67). 

0.  SAHfi.  Adverse  possession  of  pcurt.  Knowledge  of,  by  ven- 
dee, defeats  recovery. 
If  a  part  of  the  land  which  the  deed  purports  to  convey  be  held 
in  adverse  possession  at  the  time  of  the  conveyance,  and  the 
vendee  have  knowledge  of  such  adverse  possession,  he  can  have 
no  relief,  either  upon  his  covenants  at  law,  or  in  any  form  in 
equity;  otherwise,  if  he  have  no  knowledge  of  such  adverse 
possession  at  the  time.     {Post,  p.  66.) 

For  cases  cited,  see  opinion  (post,  pp.  66,  67). 

6.  SAMS.    Mere  recital  of  acreage  not  a  warranty. 

The  mere  recital  in  a  deed  of  the  number  of  acres  which  it  pur- 
ports to  convey  does  not  amount  to  a  warranty  that  the  tract 
contains  so  many  acres.     (Post,  p.  67.) 

Cases  cited  and  approved:  Allison  v.  Allison,  1  Yerg.,  16;  With- 
erspoon  v.  Porter,  1  Tenn.  Cas.,  666. 

7.  SAME.    Marked  lines  or  natural  boundeuries  control  courses 
and  distances.    Bule  applies  to  actions  on  covenants. 

Generally,  a  statement  of  the  number  of  acres  and  a  recital  of 
the  metes  and  bounds  are  treated  merely  as  matters  of  de- 
scription, and  marked  lines  or  natural  boundaries  will  con- 
trol either  the  courses  or  distances  called  for,  or  both;  and 
this  rule  applies  to  actions  upon  the  covenaAts  in  a  deed  as 
well  as  to  actions  for  the  recovery  of  the  possession  of  land. 
(Post,  pp.  67,  68.) 
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Oases  cited  and   approved:      Meek   v.    Bearden,    6   Terg.,    467; 
Blount's  Lessee  v.  Medlin,  2  Overt,  199;  Massenglll  v.  Boyles, 

4  Hum.,  205;  Moses  v.  Larens,  2  Tenn.  Cas.,  38;  Lewis  v.  Oak- 
ley, 10  Heisk.,  483;  Disney  v.  Coal  Creek  Mining  &  Mfg.  Co., 
11  Lea,  607. 

8.  SAME.    Bzpresa  convention  as  to  number  of  acres  is  warranty. 
Where  a  deed  contains  the  equivalent  of  an  express  convention 

that  the  tract  conveyed  contains  a  given  number  of  acres, 
this  will  be  treated  as  a  warranty.    (Post,  p.  68.) 

Case  cited  and  approved:  Hall  v.  McCammon  (Tenn.  Ch.  App.), 
37  S.  W.,  1027. 

9.  SAME.    In  gross.    Bounds  control  distances.    Adverse  pos- 
session known  to  vendee.    No  recovery.    Case  in  judgment. 

A  triangrular  tract  of  land  was  conveyed  by  a  deed  in  which  it 
was  described  as  being  bounded  for  a  certain  number  of  feet  by 
two  designated  streets,  and  fronting  on  a  railroad  right  of 
way  in  the  form  of  an  embankment  along  the  entire  length  of 
Its  frontage,  elevated  above  the  lot  to  a  height  of  one  foot,  and 
plainly  noticeable.  Before  the  deed  was  executed,  the  vendee 
went  upon  the  premises  and  examined  them,  but  made  no  actual 
measurements,  and  at  the  time  he  took  the  deed,  he  believed 
that  it  stated  the  lengths  of  the  lines  correctly.  It  appeared 
by  a  survey  afterwards  made  that  the  lines  were  shorter  than 
the  distances  given  in  the  deed,  and  that  there  were  18,842 
square  feet  less  area  in  the  lot  than  there  would  be  in  a  lot 
of  the  dimensions  described  in  the  deed.  The  deed  contained 
no  statement  or  covenant  as  to  quantity.  The  bill  was  filed  to 
recover  on  the  covenants  in  the  deed. 

Eeld:  (1)  The  sale  was  in  gross,  and  there  is  no  room  for  a 
claim  of  deficiency  of  quantity,  either  on  the  ground  of  ex- 
press contract  or  on  the  ground  of  fraud;  (2)  The  bounds  re- 
cited in  the  deed  as  inclosing  the  land,  viz.:  the  two  streets 
and  the  railroad  right  of  way,  took  precedence  of  and  cor- 
rected the  calls  for  distance;  (3)  Assuming  that  the  strip  held 
by  the  railroad  company  really  fell  within  all  the  descriptive 
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words  of  the  deed,  still  the  vendee  could  not  recover,  because 
that  strip  was  In  the  adverse  possession  of  the  railroad  com- 
pany  in  a  manner  open  and  obvious  to  the  vendee  when  he 
inspected  the  property  before  accepting  the  deed. 

Case  cited  and  distinguished:     Bigham  v.  Madison,  108  Tenn., 
858. 


FROM  DAVIDSON. 


Appeal  from  the  Chancery  Court  of  Davidson  County. 
—John  Aluson,  Chancellor. 

Stokes  &  Stokes,  for  Rich. 

Jas.  S.  Pilgheb  and  Chas.  W.  Bankin,  for  Scales 
et  al. 


Mr.  Justice  Neil  delivered  the  opinion  of  the  Court 

The  controversy  in  the  present  case  arose  on  the  deed 
appearing  below  and  the  negotiation  just  prior  thereto, 
and  on  measurements  made  shortly  after  the  deed  was 
executed.    The  deed  referred  to  was  as  follows : 

'Tor  and  in  consideration  of  the  sum  of  f5,000  paid 
and  secured  to  us  by  B.  Rich  as  follows :  [stating  terms 
of  payment],  D.  C.  Scales  and  wife,  Grace  C.  Scales, 
and  Mrs.  L.  J.  Rankin  (widow)  have  bargained  and 
sold  and  by  these  presents  do  transfer  ajid  convey  unto 
the. said  B.  Rich,  his  heirs  and  assigns  a  certain  tract 
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or  parcel  of  land  in  Davidson  county,  Tennessee,  as  fol- 
lows: 

"Being  a  triangnlar  shaped  lot  in  South  Nashville, 
fronting  on  the  west  side  of  the  N.,  C.  &  St  L.  Ry.  and 
being  bounded  on  its  westerly  side  by  Brown  street  and 
on  its  southerly  side  by  Houston  street.  Said  lot  has  a 
frontage  on  Brown  street  of  315  feet  and  on  Houston 
street  of  512  feet 

"For  the  conveyances  of  said  property  to  the  within 
named  grantors,  see  Book  146,  p.  396 ;  Book  146,  p.  397 ; 
Book  146,  p.  398 ;  Book  225,  p.  313,  and  Book  225,  p.  195 
— ^in  the  register's  office  of  said  Davidson  county,  Ten- 
nessee, to  which  reference-is  here  made. 

"Said  lot  being  a  part  of  the  Humphrey,  Houston,  and 
Martin  plan  of  lots  as  registered  in  Book  36,  p.  117,  in 
said  raster's  office. 

"To  have  and  to  hold  the  said  tract  or  parcel  of  land 
with  the  appurtenances,  estate,  title,  and  interest  there- 
to, belonging  to  the  said  B.  Rich,  his  heirs,  and  assigns, 
forever.  And  we  do  covenant  with  the  said  Rich  that  we 
are  lawfully  seized  and  possessed  of  said  land  in  fee 
simple,  and  have  a  good  right  to  convey  it  and  the  same 
is  unincumbered. 

"And  we  do  further  covenant  and  bind  ourselves  our 
heirs  and  representatives  to  warrant  and  forever  defend 
the  title  to  said  land  to  the  said  B.  Rich,  his  heirs,  and 
assigns  against  the  lawful  claims  of  all  persons  whomso- 
ever. 
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^'Witness  our  hands  this  21st  day  of  November,  1902. 

"D.  C.  Scales, 
''Grace  C.  Scales, 
"L.  J.  Bankin." 

While  the  negotiations  were  in  progress,  and  before 
the  deed  was  executed,  the  vendee  went  upon  the  prem- 
ises and  examined  them.  This  examination  disclosed  to 
him  the  following  facts:  On  one  side  of  the  triangle 
lay  Brown  street,  on  another  side  Houston  street,  and 
on  the  remaining  side,  the  front  of  the  lot,  was  the 
roadway  of  the  railroad  company.  This  road- 
way abutted  upon  the  lot  in  the  form  of  an  embankment 
thrown  up  along  the  entire  length  of  its  frontage ;  said 
embankment  extending  fifty  feet  westward  from  the  cen- 
ter of  the  track.  This  embankment  was  elevated  above 
the  lot  in  question  one  foot  in  height,  and  was  plainly 
noticeable.  The  effect  of  this  configuration  was  a  tri- 
angular piece  of  ground  distinctly  lower  than  the  rail- 
way land,  and  bounded  on  one  side  by  the  railway  em- 
bankment just  referred  to  and  on  the  other  two  sides 
by  the  two  streets. 

The  foregoing  lot  was  the  property  which  the  vendee 
intended  to  buy  and  which  the  vendors  intended  to  sell, 
and  it  was,  in  fact,  bought  and  sold. 

The  deed,  however,  gave  the  length  of  the  line  on 
Brown  street  as  315  feet,  and  on  Houston  street  as  512 
feet.  In  fact,  however,  a  survey  which  the  vendee 
caused  to  be  made  after  he  had  received  his  conveyance 
demonstrated  that  the  line  of  the   triangle  above   de- 
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scribed,  running  along  Brown  street,  was  only  279  feet^ 
instead  of  315  feet,  and  the  line  on  Houston  street  was 
443  feet,  instead  of  512  feet,  and  the  line  along  the  rail- 
road was  only  52.4  feet,  instead  of  60  feet ;  the  latter  be- 
ing the  distance  of  frontage  which  the  lot  would  have 
had  on  the  railway  if  the  other  two  dimensions  had  act- 
ually existed  as  stated  in  the  deed. 

Before  consummating  the  purchase,  the  vendee  had 
furnished  him  an  abstract  of  title.  Several  of  the  deeds 
gave  the  dimensions  of  the  lot  as  to  the  length  of  the 
lines  with  the  same  definiteness  exhibited  in  the  deed 
above  copied.  One  of  them,  however,  the  earliest  deed  in 
the  chain  of  title,  gave  the  distance  as  about  315  feet  on 
Brown  street  and  about  512  feet  on  Houston  street.  This 
deed  also  contained  a  diagram  of  the  lot  and  the  adjoin- 
ing streets,  which  showed  plainly  that  the  line  on  Hous- 
ton street  could  not  be  more  than  about  440  or  445  feet. 

However,  th?  court  of  chancery  appeals  have  found 
that,  notwithstanding  the  information  conveyed  to  the 
vendee  by  the  above  mentioned  deed  and  by  his  own  oc- 
ular  examination  of  the  area  of  the  lot,  he  believed  that 
the  lines  were  of  the  lengths,  respectively,  above  indi- 
cated. 

So  the  substance  of  the  finding  of  facts  by  the  court  of 
chancery  appeals,  binding  on  this  court,  is  that  the  ven- 
dee obtained  by  the  conveyance  the  very  lot  which  he 
intended  to  buy  and  which  the  vendors  intended  to  sell 
and  that  this  purchase  was  made  after  an  actual  inspec- 
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tion  of  the  property,  but  he  believed  that  the  deed  stated 
the  length  of  the  lines  correctly. 

The  court  of  chancery  appeals  also  found  as  a  fact 
that  the  Nashville,  Chattanooga  &  St.  Louis  Railway 
Company  were  in  the  actual  adverse  possession  of  the 
strip  of  land  now  in  controversy  when  the  ^vendee  made 
his  inspection,  and  when  the  deed  was  made,  and  had 
been  in  such  possession  for  more  than  seven  years. 

The  court  of  chancery  appeals  finds  that  there  are 
18,842  square  feet  less  area  in  the  lot  conveyed  than 
there  would  be  in  a  lot  running  315  feet  on  Brown  street 
and  612  feet  on  Houston  street  That  court  estimated 
that  on  the  basis  of  square  feet  the  property  at  the  con- 
tratt  price  expressed  in  the  face  of  the  deed  was  worth 
6  2-3  cents  per  square  foot  They  accordingly  rendered 
a  decree  in  favor  of  the  complainant  for  |1,168.20  as 
shortage  on  the  land. 

The  bill  was  filed  to  recover  on  the  covenants  of  the 
deed.  This  pleading,  after  stating  complaintant's  ver- 
sion of  the  facts,  proceeds : 

"Complainant  is  advised  that  he  has  the  right  to  erect 
whether  he  will  sue  for  a  rescission  of  said  contract  or 
retain  so  much  of  the  property  to  which  the  title  is  clear 
and  sue  his  vendors  on  the  covenants  in  their  deed  for 
property  conveyed,  and  to  which  they  had  no  title  that 
Avas  free  and  unincumbered,  and  complainant  elects  to 
pursue  the  latter  course,  and  retain  so  much  of  said  lot 
that  was  owned  by  vendors  and  conveyed  to  him  by  their 
deed,  and  seek  a  recovery  against  them  for  the  value  of 
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the  property  conveyed,  and  to  which  they  did  not  have  a 
^ree  and  unincumbered  title." 

After  the  survey  was  made  by  the  vendee  and  the  lines 
were  discovered  to  be  not  so  long  as  stated  in  the  deed, 
and  before  the  filing  of  the  bill,  the  vendors  offered  to 
rescind  the  transaction  and  return  to  the  vendee  the 
whole  consideration  paid,  consisting  of  cash  and  notes 
and  some  real  estate  that  had  been  conveyed  to  them  by 
the  vendee.  He  declined,  however,  to  accept  the  res- 
cission, and  elected  to  stand  upon  what  he  deemed  to  be 
his  strict  l^al  rights,  and  filed  the  bill  as  above  stated. 

An  appeal  having  been  prayed  from  the  decree  of  the 
court  of  chancery  appeals  to  this  court,  the  question  to 
be  determined  is  whether  the  decree  of  that  court  was 
correct  in  view  of  the  pleadings  and  the  facts  found. 

Our  cases  establish  the  following  principles  upon  the 
general  subject  to  which  the  present  controversy  belongs : 
Where  land  is  sold  by  the  acre,  it  is  a  matter  of  course 
to  grant  relief  for  either  an  excess  or  a  deficiency ;  and, 
in  determining  whether  the  sale  was  by  the  acre,  the 
deed  will  not  control,  but  the  parties  may  go  behind  it 
and  prove  the  contract  of  which  the  deed  was  intended 
by  the  parties  as  an  expresssion.  Where  the  sale  is  in 
gross,  the  rule  is  that  no  compensation  will  be  granted 
for  either  an  excess  or  a  deficiency;  but  this  is  subject 
to  the  following  exceptions :  If  the  deed  recite  the  num- 
ber of  acres,  and  it  subsequently  turn  out  upon  survey, 
or  be  otherwise  accurately  ascertained,  that  there  is  an 
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excess  or  deficiency,  over  or  under  the  acreage  stated, 
80  great  as  to  justify  an  inference  of  fraud,  or  of  a  mis- 
take equivalent  in  its  effect  to  fraud,  relief  will  be 
granted.  If,  however,  the  vendee  has  inspected  the  land, 
and  has  obtained  the  very  tract  he  intended  to  buy  and 
all  the  vendor  intended  to  sell,  he  can  have  no  relief,  al- 
though the  deed  purport  to  state  the  number  of  acres, 
unless  the  difference  between  the  number  stated  and  the 
actual  number  of  acres  contained  be  so  great  to  shock 
the  conscience  of  the  court.  Relief  will  then  be  granted 
on  the  ground  of  fraud.  If  the  shortage  arise  from  the 
fact  that  a  portion  of  the  land  embraced  in  the  bounda- 
ries of  the  deed  is  held  by  a  better  title,  relief  may  be  had, 
as  of  course,  upon  the  covenant  of  seisin,  or,  if  there 
has  been  an  eviction,  then  upon  the  covenant  of  warranty 
of  title,  or  the  vendee  may  have  a  total  rescission  if  the 
loss  be  material,  or,  if  he  choose,  he  may  have  a  partial 
rescission,  retaining  that  to  which  the  title  is  good,  and 
receiving  compensation  for  the  rest  on  the  basis  of  the 
proportion  which  the  part  lost  bears  to  the  whole  pur- 
chase. But  if  a  part  of  the  land  purporting  to  be  convey- 
ed by  the  deed  be  held  in  adverse  possession  at  the  time 
of  the  conveyance,  and  the  vendee  have  knowledge  of 
such  adverse  possession  at  the  time  he  takes  his  convey- 
ance, he  can  have  no  relief,  either  upon  his  covenants  at 
law  or  in  any  form  in  equity ;  otherwise,  if  he  have  no 
knowledge  of  such  adverse  possession  at  the  time.  For 
support  and  for  illustration  of  these  principles,  see  the 
following  authorities:  Allison  v.  Allison,  1  Yerg.,  16; 
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Hendrick's  Heirs  v.  Moaely,  3  Yerg.,  74 ;  Meek  v.  Bear- 
den,  5  Yerg.,  467;  Neal  v.  Allison,  1  Tenn,  Oas.,  147; 
Horn  V.  Denton,  2  Sneed,  125;  Miller  v.  Bentley,  5  Sneed, 
674;  Barnes  v.  Gregory,  1  Head,  230,  237;  Bradley  v. 
Dibbrell,  3  Heisk.,  522;  W«7Kam«  v.  Bradley,  7  Heisk,, 
54;  Adam«  v.  Brown,  4  Baxt,  124,  133;  Shields  v. 
Thompson,  4  Baxt.,  227,  230;  Blakemore  v.  Kimmons, 
8  Baxt.,  470,  473 ;  Wif feer^poon  v.  Porter,  1  Tenn.  Cas., 
666 ;  fi^i«i«  V.  Martin,  2  Tenn.  Cas.,  273,  275 ;  Myers  v. 
Lindsay,  5  Lea,  331,  333,  334;il/o«e«  v.  Wallace,  7  Lea, 
413,  416,  417,  4:19  ;Deakins  v.  AKey,  9  Lea,  494,  497; 
State,  for  Use,  etc.,  v.  Keller,  11  Lea,  399,  403 ;  Waters 
V.  Button,  85  Tenn.,  109,  1  S.  W.,  787 ;  Bigham  v.  Ma*'- 
«on,  103  Tenn.,  358,  52  8.  W.,  1074,  47  L.  R.  A.,  267 ; 
Foster  v.  Bradford,  1  Tenn.  Ch.,  400,  403;  Haynie  v. 
American  Trust  Inv.  Co.  (Tenn.  Ch.  App.),  39  8.  W., 
861;  Perry  v.  Williamson  (Tenn.  Ch.  App.),  47  8.  W., 
189 ;  Collins  v.  Smith,  1  Head,  251. 

Other  rules  laid  down  are  that  the  meje  recital  in  the 
deed  of  the  number  of  acres  which  it  purports  to  convey 
does  not  amount  to  a  warranty  that  the  tract  contains  so 
many  acres.  Allison  v.  Allison,  supra;  Witherspoon  v. 
Porter,  1  Tenn.  Cas.,  666.  Generally  both  the  statement 
of  the  number  of  acres  and  the  recital  of  the  metes  and 
bounds  are  treated  merely  as  matters  of  description  (Al- 
lison V.  A  llison,  supra) ;  and  where  there  is  a  conflict  be- 
tween the  calls  or  lines  set  out  in  the  deed,  and  the 
bounds  by  natural  objects  or  other  monuments  referred 
to  therein,  and  the  vendee  goes  upon  the  land  and  in- 
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specta  it  before  buying,  he  will  not  be  heard  to  say  that 
he  was  deceived,  when  the  bounds  are  such  and  so  ob- 
vious that  any  error  in  the  lines  would  be  per- 
ceived from  the  bounds  and  would  be  corrected  in 
the  mind  upon  observation  (Meek  v.  Bearden,  5  Yerg., 
467,  474) ;  and  generally  marked  lines  or  natural  bound- 
aries will  control  either  the  course  or  distance  called  for 
or  both.  BJounVs  Lessee  v.  Medlirv,  2  Overt.,  199 ;  Mas- 
sengill  v.  Bot/les,  4  Humph.,  205;  Moses  v.  Larens,  2 
Tenn.  Cas.,  38;  Leiris  v.  Oakleii,  10  Heisk.,  483;  Disney 
V.  Coal  Creek  Mining  &  Mfg.  Co.,  11  Lea,  607,  611,  612. 

Whore  the  deed  contains  the  equivalent  of  an  express 
convention  that  the  tract  conveved  contains  a  sciven  num- 
ber  of  acres,  this  will  be  treated  as  a  warranty.  Hall  v. 
McCammon  (Tenn.  Ch.  App.),  37  S.  W.,  1027. 
.  Applying  the  foregoing  principles  to  the  case  in  hand, 
the  solution  is  not  difficult. 

The  sale  was  in  gross.  The  deed  contains  no  covenant 
as  to  quantity,  nor  even  any  recital  or  mere  statement 
of  quantity.  Hence  there  is  no  room  for  a  claim  of  de- 
ficiency of  quantity,  either  on  the  ground  of  express  con- 
tract or  on  the  ground  of  fraud.  If  it  could  be  properly 
held  that  the  statement  of  definite  calls  should,  in  view 
of  the  fact  that  a  calculation  would  disclose  the  amount 
of  land  purporting  to  be  contained  therein,  be  treated  as 
a  representation  of  quantity  within  the  authorities  above 
referred  to,  a  question  which  it  is  not  necessary  to  now 
decide,  still  such  rule  would  not  apply  to  the  present 
rase,  because  the  bounds  recited  in  the  deed  as  inclosing 
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the  land^  the  two  streets  and  tiie  railroad  land,  took  pre- 
cedence of  and  corrected  the  calls  for  distance,  so  that 
the  vendee  could  make  no  just  claim  that  he  was  de- 
ceived as  to  the  extent  of  the  property  he  was  buying. 

Again,  treating  the  case  really  presented  in  the  bill, 
an  action  on  the  covenants  of  the  deed,  upon  the  ground 
that  a  part  of  the  land  embraced  within  the  calls  was 
at  the  time  of  the  conveyance  held  by  an  outstanding  and 
better  title,  that  of  the  railroad  company,  two  insuper- 
able objections  are  apparent :  Firstly,  as  already  said, 
the  representation  by  bounds  would  control  that  made  by 
the  calls  for  distance,  and  it  follows  that  none  of  the 
land  described  was  held  by  better  title,  and  that  the  com* 
plainant  obtained  all  that  he  contracted  for;  secondly, 
assuming  that  the  strip  claimed  in  the  bill  really  fell 
within  all  the  descriptive  words  of  the  deed,  still  the 
complainant  could  not  recover,  because  that  strip  was, 
when  the  conveyance  was  taken,  then  in  the  adverse  pos- 
session of  the  railroad  company  in  a  manner  open  and  ob- 
vious to  the  complainant,  and  under  such  circumstances 
he  could  assert  no  rights  either  at  law  or  in  equity  in  re- 
spect thereof  based  upon  the  deed  in  question. 

It  is  insisted  that  the  cases  we  have  cited  concerning 
the  correction  by  monuments  of  calls  for  course  and  dis- 
tance are  applicable  only  in  actions  brought  for  the  re- 
covery of  the  possession  of  land,  and  that  they  have  no 
bearing  upon  a  controversy  of  the  kind  we  have  before  us. 
To  say  nothing  of  the  application  of  the  same  principle 
in  Meek  v.  Bearden,  5  Yerg.,  at  page  474,  we  see  no  rea- 
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son  why  it  should  not  apply,  since  in  either  ease  the  un- 
derlying reason  is  in  substance  the  same.  The  facts  of 
the  present  case  furnish  a  graphic  illustration  of  the 
propriety  and  justice  of  such  application;  the  exact 
limits  of  the  land  bought  and  sold  being  as  apparent  to 
the  eye  of  an  observer  as  are  the  dimensions  of  a  box  or 
a  table. 

It  is  insisted  that  the  case  of  Bigham  v.  Madison,  su- 
pra,  fully  sustains  complainant's  contention.  This  is  an 
erroneous  view.  In  that  case  the  deed  purported  to  pass 
title  to  twenty-five  acres  of  land  which  it  described.  The 
location  of  the  supposed  lines  was  pointed  out ;  but  both 
the  vendor  and  the  vendee  were  mistaken  as  to  the  true 
location.  It  subsequently  developed  that  one-half  of  the 
land  covered  by  the  calls  was  held  by  a  superior  title. 
It  did  not  appear  that  there  was  any  adverse  possession 
of  any  part  of  the  land  at  the  time  the  conveyance  was 
executed,  either  known  to  the  vendee  or  existing  in 
fact.  It  turned  out  that  the  vendee  did  not  obtain  the 
land  he  intended  to  buy  and  which  the  vendor  intended 
to  sell.  Upon  this  state  of  facts  the  vendee  was  rightly 
granted  a  rescission.  That  was  a  very  different  case 
from  the  one  now  before  the  court 

For  the  reasons  stated,  we  are  constrained  to  reverse 
the  decree  of  the  court  of  chancery  appeals,  and  dismiss 
the  bill. 
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Geobge  Erwin  V.  State. 


(Nashville.    December  Term,  1905.) 


1.  8TATX7TES.  Act  pa4B0izig^  only  one  reading  in  each  house  after 
its  title  is  changed  from  an  amending  to  a  repealing  statute  is 
unconstitutional. 
A  statute  (Acts  1901,  ch.  446)  entitled  "An  act  to  amend  the 
charter  of  South  Pittsburg"  (Acts  1899,  ch.  235),  originating  in 
the  senate  and  passing  its  third  reading  in  that  body,  and 
thereupon  being  transmitted  to  the  house,  where,  after  passing 
its  second  reading,  its  title,  upon  its  third  reading,  is  in  terms 
amended,  but  in  fact  changed,  so  as  to  read  "An  act  to  repeal 
an  act  entitled"  [here  setting  out  the  title  of  Acts  1899,  ch. 
236,  which  constituted  the  charter  of  South  Pittsburg],  "and 
to  abolish  said  municipal  corporation,"  which  being  returned 
to  the  senate,  and  said  so  called  house  amendment  being  con- 
curred in,  and  thus  being  passed  in  this  new  form  only  on  one 
reading  in  each  house,  is  unconstitutional  and  invalid.  (Post, 
pp.  74-82.) 

Ck)nstitution  cited  and  construed:    Art.  2,  sees.  17  and  18. 
Acts  cited  and  construed:     1899,  ch.  236;  1901,  ch.  446. 

d.  8AMB.  Act  superseding  old  city  charter  with  another  cre- 
ates a  new  municipal  gOTemment  in  sense  of  statute  prohibit- 
ing sale  of  intoxicating  liquors  in  towns  of  certain  population 
subsequently  incorporated. 
A  statute  (Acts  1901,  ch.  860)  purporting  to  be  a  new  and  inde- 
pendent municipal  charter,  embracing  In  the  main  the  provi- 
sions of  the  eld  charter  (Acts  1899,  ch.  236),  but  containing 
numerous  and  important  differences,  by  omissions  and  addi- 
tions and  containing  a  full  scheme  of  city  government,  super- 
sedes the  former  charter  (Acts  1899,  ch.  236),  so  that  the  city 
becomes  a  new  municipal  corporation  within  the  sense  of  the 
statute  (Acts  1899,  ch.  221)  prohibiting  the  sale  of  intoxicating 
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liquors  within  four  miles  of  any  scholhouse  within  any  Incor- 
porated town,  thereafter  Incorporated,  having  a  population  of 
not  more  than  two  thousand  Inhabitants.  (Post,  pp.  74-76,  82- 
96.) 

Acts  cited  and  construed:  1899,  chs.  221  and  235;  1901,  chs.  360 and 
446. 

Cases  cited  and  approved:  Terrell  v.  State,  86  Tenn.,  623;  Manu- 
facturing Ck>.  V.  Falls,  92  Tenn.,  607;  Chattanooga  v.  Neely» 
97  Tenn.,  667;  Lewis  v.  Mynatt,  106  Tenn.,  608;  United  States  v. 
Tynen,  78  U.  S.,  88,  92;  The  Paquette  Mahana,  176  U.  S.,  686; 
Murphy  v.  Utter,  186  U.  S.,  96,  104;  Buford  v.  State,  72  Tex., 
182,  184;  Blessing  v.  Galveston,  42  Tex.,  641,  668,  et  seq;  But- 
ner  v.  Bolfeulllet,  100  Qe^^  743,  760. 

Cases  cited  and  distinguished:  O'Connor  v.  Memphis,  74  Tenn., 
730,  735,  736,  743;  Colchester  v.  Seaber,  3  Burrows,  1866;  Mll- 
ner  v.  Pensacola,  2  Woods,  632;  Broughton  v.  Pensaoola,  93  U. 
S.,  266;  Mobile  v.  Watson,  116  U.  S.,  289,  300,  301;  Shaplelgh  v. 
San  Angelo,  167  U.  S.,  646. 

8,  8AMB.  Same.  Act  resuscitating  repealed  charter  creates  a 
new  charter,  so  that  intoxicating  liquors  cannot  be  sold  within 
the  town  so  incorporated,  when. 
A  statute  (Acts  1905,  ch.  220)  erroneously  assuming  that  a  re- 
pealed statute  (Acts  1899,  ch.  236)  was  still  In  existence  as 
the  charter  of  the  municipal  corporation  of  South  Pittsburg, 
and  that  the  repealing  statute  (Acts  1901,  ch.  360)  was  merely 
an  amendment  to  it,  and  repealing  the  latter  statute  and  an- 
other statute  (Acts  1903,  ch.  446)  amending  it,  and  purport- 
ing to  amend  said  charter  as  contained  In  said  former  repealed 
statute  (Acts  1899,  ch.  236),  created  a  new  charter  for  said 
town  of  South  Pittsburg,  composed  of  the  resuscitated  charter 
(Acts  1899,  ch.  236)  and  the  amendments  engrafted  upon  It 
by  said  Acts  1906,  ch.  220,  efCectlve  only  from  the  date  of  its 
passage,  and  did  not  operate  to  continue  the  incorporation  of 
said  town  under  said  old  charter  (Acts  1899,  ch.  236);  and  be- 
cause said  statute  (Acts  1906,  ch.  220)  Is  subsequent  to  the 
statute  (Acts  1899,  ch.  221)  extending  the  four  mile  law  (Acts 
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1877,  ch.  23,  as  amended  by  Acts  1885,  ch.  123,  and  Acts  1887, 
eh.  167)  to  any  incorporated  town  thereafter  incorporated,  hav- 
ing a  population  of  not  more  than  two  thousand  inhabitants, 
intoxicating  liquors  cannot  be  sold  therein.  (Po8i,  pp.  74-76, 
95,  96.) 

Acts  cited  and  construed:  1899,  chs.  221  and  235;  1901,  ch.  360; 
1903,  ch.  446;   1905,  ch.  220. 

4.  BAME.  Power  of  an  incorporated  town  to  regulate  the  sale  of 
intoxicating  liquors  must  remain  in  abeyance  until  the  popular 
tion  reaches  the  requisite  number,  when. 

The  power  to  regulate  the  sale  of  intoxicating  liquors  contained 
in  the  legislative  charter  of  a  town  must  be  construed  in  the 
light  of  the  general  statute  previously  enacted  prohibiting  the 
sale  of  such  liquors  in  towns  subsequently  incorporated,  hav- 
ing a  population  of  not  more  than  two  thousand  inhabitants,  and 
the  power  must  remain  in  abeyance  until  the  population  shall 
reach  that  fixed  number.    (Post,  pp.  96,  97.) 

5.  SAKE.  Construction  to  be  made  by  the  courts,  and  not  by  the 
legislature. 

The  power  to  construe  statutes  belongs  to  {be  Judicial  depart- 
ment of  the  government,  and  not  to  the  legislative  department, 
and  any  attempt  of  the  legislature  to  construe  former  acts 
and  to  establish  their  relations  is  wholly  futile.     (Post,  p.  96.) 


PROM  MARION. 


Appeal  from  the  Circuit  Court  of  Marion  County.— 
S.  D.  McKeynolps,  Judge. 

Jno.  J.  Vbrteees,  Jos.  Brown^  C.  C.  Moobb,  and 
Byeon  Pope,  for  Erwin. 
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Attorney-Ghnebal  Gates  and  Bbown  &  Spublock, 
for  State. 


Mr.  Justice  Neil  delivered  the  opinion  of  the  Court 

The  plaintiff  in  error  was  indicted  in  the  circuit  court 
of  Marion  county  for  the  unlawful  sale  of  liquors  in  nine- 
teen separate  cases,  was  convicted  and  sentenced  to  pay 
a  fine  of  |50  in  each  case,  and  ninety  days'  confinement 
in  the  county  workhouse  was  imposed  in  each  case.  He 
has  prosecuted  an  appeal  to  this  court  from  the  afore- 
said judgments  of  conviction.  All  the  cases  have  been 
tried  here  together,  being  substantially  on  the  same  facts. 
The  plaintiff  in  error  insists  that  he  acted  within  the 
law  in  making  the  sale  of  liquors  referred  to,  because  he 
had  a  license  from  the  authorities  of  the  town  of  South 
Pittsburg,  and  that  town  was  not  under  the  operation 
of  the  law  under  which  the  indictments  were  framed, 
known  as  the  "Four-Mile-Law.'* 

The  questions  made  for  plaintiff  in  error  by  his  coun- 
sel necessitate  a  review  of  the  legislative  history  of  South 
Pittsburg,  since  his  right  to  sell  depends  upon  the  effect 
of  the  statutes  which  compose  that  history. 

South  Pittsburg  was  originally  chartered  in  1887  un- 
der a  general  corporation  laws  of  1875.  This  charter 
was  amended  on  the  6th  day  of  April,  1897.  Acts  1897, 
p.  549,  c.  238.  On  the  6th  of  April,  1899  (chapter  235, 
p.  510,  of  the  Acts  of  that  year),  an  act  was  passed  to 
incorporate  the  town  of  South  Pittsburg  and  to  codify 
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all  laws  upon  the  subject  into  one  act  On  the  9th  day 
of  April,  1901  (chapter  446,  p.  1071,  of  the  Acts  of  that 
year),  an  act  was  passed  purporting  to  repeal  the  above 
mentioned  chapter  235,  p.  510,  of  the  Acts  of  1899.  On 
April  19,  1901  (chapter  360,  p.  810,  of  the  Acts  of  that 
year),  an  act  was  passed  to  incorporate  the  town  of 
South  Pittsburg,  purporting  to  be  a  new  charter  for  that 
town.  On  April  15,  1903  (chapter  446,  p.  1256,  of  the 
Acts  of  that  year),  an  act  was  passed  purporting  to 
amend  the  charter  of  South  Pittsburg  as  contained  in  the 
said  chapter  360,  p.  810,  of  the  Acts  of  1901.  On  March 
5,  1905  (chapter  220,  p.  453,  of  the  Acts  of  that  year), 
an  act  was  passed  which  purported  to  amend  the  charter 
of  South  Pittsburg  as  contained  in  chapter  235,  p.  510, 
of  the  Acts  of  1899.  This  act  referred  to  chapter  360,  p. 
810,  of  the  Acts  of  1901,  as  "an  amendment  and  contin- 
uation of  the  charter  of  South  Pittsburg,  Tenn.,  as  con- 
tained in  chapter  235,  p.  510,  of  the  Acts  of  1899,"  and 
repealed  the  said  chapter  360.  It  is  also  referred  to  chap- 
ter 446,  p.  1256,  of  the  Acts  of  1903  above  mentioned, 
as  "An  act  which  amended  the  charter  of  the  town  of 
South  Pittsburg,*'  and  repealed  it 

It  is  insisted  for  plaintiff  in  error  that  chapter  446,  p. 
1071,  Acts  of  1901,  purporting  to  repeal  chapter  235,  p. 
510,  of  the  Acts  of  1899,  is  void ;  that  the  said  chapter 
235  was  still  in  force  after  the  new  charter  act  (chapter 
360,  p.  810,  of  the  Acts  of  1901 )  was  passed,  and  the  lat- 
ter made  no  material  change  in  the  status.  It  is  also 
insisted  that  in  any  event,  Acts  1905,  p.  453,  c.  220,  was 
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but  a  continuation  of  the  said  chapter  235,  p.  510,  of  the 
Acts  of  1899. 

Hence,  its  is  insisted  that  South  Pittsburg,  all  the  time 
since  the  passage  of  chapter  235,  p.  510,  of  the  Acts  of 
1899  has  been  existing  under  that  law  in  its  original  and 
amended  form. 

It  is  insisted  by  the  State,  firstly,  that  chapter  235, 
was  repealed  by  Acts  1901,  p.  1071,  c.  446;  secondly,  if 
this  position  be  not  well  taken,  then  that  it  was  repealed 
by  chapter  360,  p.  810,  Acts  of  1901 ;  thirdly,  that  Acts 
1905,  p.  453,  c,  220,  has  no  real  bearing  upon  the  contro- 
versy. 

The  guilt  or  innocence  of  the  plaintiff  in  error,  accord- 
ingly as  one  view  or  the  other  of  these  controversies  over 
the  statutes  may  prevail,  depends  upon  the  provisions 
of  chapter  221,  p.  474,  of  the  Acts  of  1899,  which  in  effect 
applies  the  four-mile  law  to  towns  thereafter  incorpor- 
ated having  a  population  of  2,000  and  under.  South 
Pittsburg  has  a  ;>opulation  of  less  than  2,000.  If  chap- 
ter 235,  p.  510,  of  the  Acts  of  1899  is  still  in  force  or 
was  in  force  June,  1905,  when  Erwin  sold  liquors  in 
South  Pittsburg,  he  committed  no  offense.  If  that  act 
has  been  repealed  then  he  sold  without  legal  right  and  is 
guilty  in  all  of  the  cases. 

Was  chapter  235,  p.  510,  of  the  Acts  of  1899,  repealed 
by  chapter  446,  p.  1071,  of  the  Acts  of  1901? 

It  is  insisted  by  plaintiff  in  error  that  the  latter  act 
was  not  passed  according  to  due  constitutional  formali- 
ties, and  hence  never  became  a  law. 
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The  bill  originated  in  the  senate  and  was  known  as 
"Senate  Bill  367.^' 

The  following  are  the  journal  entries  of  the  Senate : 

March  19, 1901.  Mr.  Williams  introduced  Senate  Bill 
No.  367,  entitled  "An  act  to  amend  the  charter  of  South 
Pittsburg."  Passed  first  reading.  Senate  Journal,  p. 
300. 

March  20,  1901.  Bill  passed  second  reading.  Senate 
Journal,  p.  317. 

March  26,  1901.  Mr.  Williams  called  up  Senate  Bill 
No.  367,  "An  act  to  amend  the  charter  of  South  Pitts- 
burg." The  bill  passed  its  third  and  final  reading.  Sen- 
ate Journal,  p.  376. 

The  following  are  the  House  Journal  entries : 

Thursday,  April  4,  1901,  Senate  Bill  367,  to  amend 
an  act  incorporating  South  Pittsburg.  Passed  first  read- 
ing.. House  Journal,  p.  619. 

April  5,  1901.  Senate  Bill  367.  Passed  second  read- 
ing.   House  Journal,  p.  656. 

April  9, 1901.  Senate  Bill  367,  to  amend  act  incorpor- 
ating South  Pittsburg.  Mr.  Baulston  moved  to  amend 
so  as  to  repeal  the  charter  of  South  Pittsburg.  The 
amendment  was  adopted.  The  bill  thereupon  passed  the 
third  reading,  and  a  motion  to  reconsider  was  laid  on 
the  table.    House  Journal,  p.  687. 

On  return  of  the  bill  to  the  senate,  the  following  oc- 
curred, viz : 

April  11,  1901,  Mr.  Williams  called  up  Senate  Bill 
367,  "An  act  to  amend  the  charter  of  South  Pittsburg,^' 
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on  House  amendment  On  motion  the  House  amend- 
ment thereto  was  concurred  in.    Senate  Journal,  p.  592. 

April  12, 1901.  The  speaker  of  the  senate  announced 
his  official  signature  to  the  bill.  Senate  Journal,  p.  604. 

On  the  same  day  the  speaker  of  the  house  also  an- 
nounced his  signature  to  the  bill.  House  Journal,  p. 
763.    Signed  by  the  governor  on  April  11,  1901. 

It  is  perceived  that  when  the  bill  was  introduced  in 
the  senate  and  passed  its  third  reading  in  that  body,  it 
bore  the  tile  of  an  act  to  amend  the  charter  of  South 
Pittsburg;  and  that  on  being  transmitted  to  the  house 
it  passed  its  first  and  second  reading  under  the  same 
title,  but  that  on  the  third  reading  in  the  house  it  was 
changed  from  an  act  to  amend  into  an  act  to  repeal  the 
charter  of  South  Pittsburg;  that  it  waB  returned  then 
to  the  senate,  and  in  this  form  was  concurred  in  by  the 
senate,  and  when  finally  adopted  it  bore  the  title  "An 
act  to  repeal  an  act  entitled"  (here  settting  out  the  title 
of  chapter  235,  p.  510,  of  the  Acts  of  1899),  "and  to  abol- 
ish said  municipal  corporation,"  as  appears  from  Acts 
1901,  c.  446,  p.  1071. 

It  is  observed  that  in  its  final  form  the  act  had  only  one 
reading  in  the  house  and  (me  in  the  senate. 

We  think  there  can  be  no  doubt  as  to  the  invalidity  of 
the  act. 

The  following  principles  are  controlling : 

The  constitution  declares:  "Bills  may  originate  in 
either  house;  but  may  be  amended,  altered,  or  rejected, 
by  the  other."    Article  2,  section  17, 
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"No  bill  shall  become  a  law  which  embraces  more  than 
one  subject,  that  subject  to  be  expressed  in  the  title/' 
Id. 

"Every  bill  shall  be  read  once,  on  three  different 
days,  and  be  passed  each  time  in  the  house  where  it 
originated,  before  transmission  to  the  other.  No  bill 
shall  become  a  law  until  it  shall  have  been  read  and  pass- 
ed, on  three  different  days  in  each  house,  and  shall  have 
received  on  its  final  passage  in  each  house,  the  assent  of 
a  majority  of  all  the  members  to  which  that  house  shall 
be  entitled  under  this  constitution ;  and  shall  have  been 
signed  by  the  respective  speakers  in  open  session,  the 
fact  of  such  signature  to  be  noted  on  the  journal;  and 
shall  have  received  the  approval  of  the  governor,  or  shall 
have  been  otherwise  passed  under  the  provisions  of  this 
constitution. '*    Article  2,  section  18. 

Every  bill  has  two  parts,  the  title  and  the  body. 

The  title  must  contain  the  subject  of  the  proposed  leg- 
islation, and  that  subject  must  be  single.  This  was  in- 
tended to  serve  a  twofold  purpose.  The  subject  must  bo 
expressed  in  the  title,  so  that  the  members  of  the  legis- 
lature may  have  their  attention  drawn  directly  to  the 
matter  about  which  they  are  to  concern  themselves  in  the 
discharge  of  their  legislative  duties:  a  second  purpose 
is  that  the  people  of  the  State  may  know  what  their  re- 
presentatives are  doing,  and  may  interpose,  if  they 
choose,  by  petition,  or  remonstrance.  The  title  must  be 
single,  to  prevent  omnibus  legislation  and  l(^rolling. 

It  is  obvious  that  to  serve  these  purposes,  the  title 
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must  be  a  constant  quantity^  not  subject  to  amendment^ 
or  at  least  not  subject  to  any  alteration  that  will  effect 
any  substantial  change  in  it  It  fixes  the  identity  of  the 
bill.  There  may,  indeed,  be  made  a  substantial  change 
in  a  title,  but  if  so,  it  becomes  a  new  title,  the  caption  of 
a  new  bill. 

What  is  said  in  the  constitutional  provisions,  quoted, 
concerning  amendments  refers  to  the  body  of  the  bill. 
This,  as  a  matter  of  course,  may  be  amended  in  the  house 
in  which  the  bill  originated.  The  constitution  also  per- 
mits amendments  to  be  engrafted  upon  it  in  the  other 
house.  No  restriction  is  placed  upon  this  power  of 
amendment  further  than  results  from  the  rigidity  of  the 
title  and  the  necessity  of  conforming  thereto,  and  the 
requirement  that  there  shall  be  a  concurrence  of  the  two 
houses  upon  the  whole  bill.  One  section  may  be  stricken 
out  and  its  place  supplied  by  another  containing  a  dif- 
ferent provision ;  all  may  be  stricken  out  except  the  title 
and  the  enacting  clause,  and  new  provisions  inserted 
quite  diflFerent  from  those  which  first  constituted  tlie 
body  of  the  bill,  but  upon  this  liberty  there  rests  one 
unyielding  limitation,  one  imperious  requirement.  Every 
amendment,  be  it  great  or  small,  must  harmonize  with- 
the  title,  must  be  germane  to  it,  must  fall  within  its 
scope. 

If  an  amendment  foreign  to  the  title  be  introduced, 
one  of  two  results  must  follow ;  either  the  title  must  be  so 
altered  as  to  embrace  it,  or  the  bill,  as  it  stands,  will  b<* 
vitiated  by  it;  but  if  the  title  be  so  changed,  the  bill  is 
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no  longer  the  same ;  the  title  is  new,  and  the  bill  is  radi- 
cally different  from  the  thing  it  was  before. 

Now  to  apply  these  principles  to  the  case  before  us. 

The  title  of  the  bill  as  it  was  originally  introduced  in 
the  senate  was  "An  act  to  amend"  the  charter  of  South 
Pittsburg.  In  this  form  the  bill  passed  its  three  readings 
in  the  senate,  and  two  readings  in  the  house.  On  the 
third  reading  in  the  house  the  title  was  changed  so  as 
to  read  "An  act  to  repeal"  the  charter  of  South  Pitts- 
burg. 

Here  was  a  radical  change.  To  amend  a  bill  is  to  pre- 
serve and  improve  it:  to  repeal  it  is  to  destroy  it. 

Upon  this  amendment  being  made  in  the  title  there 
was  a  new  bill,  a  scheme  of  legislation  proposed  which 
was  entirely  different  from  that  which  had  been  origi- 
nally introduced  in  the  senate,  had  passed  three  read- 
ings there,  had  been  transmitted  to  the  house  and  had 
passed  two  readings  in  that  body.  It  perished  at  this 
point,  and  a  new  and  totally  different  bill  took  its 
place. 

This  new  bill,  that  which  now  appears  upon  the  statute 
book  as  chapter  446,  p.  1071,  of  the  Acts  of  1901,  passed 
only  one  reading  in  the  house  and  one  in  the  senate. 
Therefore  it  was  never  constitutionally  passed,  and  was 
void. 

We  do  not  mean  to  be  understood  as  holding  that  a 
true  amendment,  one  that  falls  within  the  scope  of  the 
title,  must  itself  pass  three  readings  in  each  house.  Such 
a  requirement  would  make  legislation  in  some  instances 
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practically  impossible.  The  three  readings  were  imposed 
by  the  constitution  for  the  purpose  of  giving  opportunity 
for  and  inducing  that  reflection  which  not  only  tends  to 
the  destruction  of  bad  legislation^  but  which  suggests 
alterations  and  improvements,  applied  in  the  form  of 
amendments  upon  defective  bills.  These  may  arise  upon 
either  reading,  and  may  be  disposed  of  upon  either  read- 
ing. If  they  arise  in  the  house  different  from  that  one 
in  which  the  bill  originated,  and  are  passed  in  such  sec- 
ond house,  it  is  sufficient  upon  the  bill  being  returned 
that  the  amendments  shall  be  concurred  in  by  the  house 
from  which  the  bill  originally  came. 

Chapter  446,  p.  1071,.  Acts  1901,  being  void,  chapter 
235,  p.  510,  Acts  1899,  was  unaffected  thereby. 

The  next  question  to  be  determined  is  whether  the 
said  chapter  235  was  supplanted  by  chapter  360,  p.  810, 
Acts  1901. 

In  order  to  a  proper  solution  of  this  question,  it  is 
necessary  that  we  should  note  the  correspondencies  be- 
tween these  two  acts,  and  their  differences. 

Both  acts  embrace  the  same  territory  and  the  same 
people,  and  the  latter  is  in  the  main,  a  copy  of  the  former. 
An  attentive  examination  and  comparison  of  the  two 
acts  discloses  the  following  divergencies  in  their  pro- 
visions besides  others  of  a  minor  character,  which  we 
need  not  note : 

Article  1,  section  5,  of  the  old  act  contains  a  special 
reference  to  the  charter  of  1887  and  to  the  amendment 
of  January  22,  1897,  repeals  them,  and  declares  that  all 
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the  property  *T)elonging  to  the  present  city  of  South 
Pittsburg  shall  be  and  continue  the  property  of  said 
city  as  herein  chartered,  and  all  taxes  due  or  to  become 
due  tathe  same  shall  be  due  to  and  collected  by  said  city 
as  hereinafter  provided,  and  all  obligations  of  said  city 
evidenced  by  outstanding  warrants,  judgments  or  other- 

w 

wise,  shall  be  and  remain  a  legal,  subsisting  obligation 
against  said  city  as  herein  chartered,  and  payable  in  the 
manner  as  hereinafter  provided."  The  new  act  substi- 
tutes for  the  section  last  mentioned  the  following :  "Sec. 
5.  Be  it  further  enacted,  that  all  property,  real,  personal 
and  mixed,  belonging  to  the  city  of  South  Pittsburg,  as 
formerly  incorporated,  shall  vest  in  and  become  the  prop- 
erty of  the  city  of  South  Pittsburg,  as  incorporated  in 
this  act,  and  all  taxes  due  or  to  become  due  to  the  said  old 
corporation  shall  become  due  and  collectible  by  the  city 
of  South  Pittsburg  as  herein  chartered^  and  all  obliga- 
tions of  said  former  city,  evidenced  by  its  outstanding 
warrants,  judgments  against  it,  or  otherwise,  shall  be 
and  remain  a  legal  subsisting  obligation  against  said  city 
of  South  Pittsburg  as  herein  incorporated-,  and  payable 
in  the  manner  as  hereinafter  provided.^' 

Article  2,  section  1,  of  the  new  act,  after  fixing  the 
same  terms  for  the  mayor  and  aldermen  as  in  the  former 
act,  then  continues : 

"Provided,  that  T.  M.  Johnson,  mayor  of  the  former 
city,  shall  hold  the  office  of  mayor  until  the  first  regular 
election,  and  W.  E.  Carter,  J.  C.  Smith,  and  T.  L.  Patton 
shall  hold  the  office  of  aldermen,  respectively,  until  the 
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regular  election  in  1902,  and  W.  H.  Wilson,  W.  R.  Ladd, 
and  Christian  Bauragartner  shall  hold  the  oflSce  of  alder- 
men, respectively,  until  the  first  election  in  1901,  this 
being  the  respective  terms  of  office  of  each  of  said  officers 
as  elected  in  the  old  corporation.  J.  Bright  shall  be  re- 
corder of  said  city  until  the  regular  meeting  in  January, 
1902,  and  J.  F.  Magee  shall  be  the  marshal  of  said  city 
until  the  regular  board  meeting  in  January,  1902,  and 
George  Moran  shall  be  treasurer  of  said  city  until  the 
regular  board  meeting  in  January,  1902,  this  being  the 
terms  of  office  of  each  of  the  said  officers  under  the  for- 
mer charter." 

This  is  entirely  new,  there  being  nothing  like  it  in  the 
old  act. 

Article  2,  section  2,  of  the  old  act  requires  that  elec- 
tors shall  be  freeholders,  also  that  this  shall  be  a  neces- 
sary qualification  for  eligibility  to  the  office  of  mayor 
or  alderman.  This  provision  is  omitted  in  the  new  act, 
and  it  is  declared  to  be  sufficient  that  a  qualified  voter  or 
a  candidate  for  mayor  or  alderman  shall  be  a  bona  fide 
resident  of  the  city  of  South  Pittsburg  for  at  least  one 
year  next  before  the  election. 

Article  2,  section  10,  subsec.  9,  of  the  old  act,  reads  as 
follows : 

"The  board  of  mayor  and  aldermen  shall  have  power 
by  ordinance:  .  .  .  (9)  Exclusively  to  license 
and  regulate  billiard  tables,  bowling  alleys  and 
other  places  of  public  resort,  and  to  restrain  and  regulate 
the  celling  or  giving  away  of  intoxicating  spirits,  malt. 
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or  mixed  liquors,  within  the  city,  provided  the  privilege 
license  levied  for  municipal  purposes,  on  selling  or  tip* 
pUng  intoxicating  liquors,  including  wines,  ale  or  beer, 
shall  not  he  less  than  |500  nor  more  than  fl,000  per 
yearJ^ 

The  new  act  omits  all  of  the  matter  which  we  have  itar 
licized. 

Upon  the  subject  covered  by  the  matter  in  italics, there 
is  substituted  in  another  part  of  the  new  act  the  follow- 
ing: 

''In  the  event  the  inhabitants  of  the  city  of  South  Pitts- 
burg shall  at  any  time  be  sufficient  to  justify  the  sale  of 
intoxicating  liquors  under  the  law,  then  and  in  that 
event,  the  board  shall  fix  the  license  upon  the  sale  of  in- 
toxicating liquors  at  not  less  than  (500  nor  more  than 
f  750  per  annum.  In  case  the  board  of  mayor  and  alder- 
men shall  fail  to  assess  the  amount  of  privileges  to  be 
collected  from  liquor  dealers,  the  same  is  hereby  levied 
at  f 500  per  annum.  But  nothing  herein  shall  be  constru- 
ed to  authorize  the  sale  of  intoxicating  liquors  so  long  as 
the  same  is  prohibited  by  the  general  laws  of  the  State." 

Article  2,  section  10,  subsec.  16,  of  the  old  act,  provides 
that  every  male  citizen  over  twenty-one  and  under  fifty 
years  of  age,  who  has  resided  within  the  city  for  three 
months  shall  be  liable  to  poll  tax.  The  same  sub-section 
of  the  new  act  makes  the  time  six  months. 

Article  3,  section  2,  of  the  old  act,  gives  the  mayor 
power  to  remit  fines,  but  requires  that  he  shall  "submit 
to  the  board  his  reasons  for  so  doing."  The  correspond- 
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ing  section  of  the  new  act  gives  the  mayor  power  to  remit 
fines  ''upon  the  written  recommendation  of  three  alder- 
men," and  farther  provides  that  this  recommendation 
with  the  mayor's  acti(«  there<Hiy  shall  be  delivered  to  the 
recorder  and  read  at  the  next  r^nlar  meeting  of  the 
board. 

Article  3,  section  7,  of  the  old  act,  provides  that,  in 
case  of  a  vacancy  in  the  oiBce  of  mayor  in  the  board 
of  mayor  and  aldermen,  snch  vacancy  shall  be  filled  at 
once  by  the  qualified  voters  of  the  city  at  a  special  elec- 
tion called  tot  that  purpose.  The  corresponding  section 
of  tbe  new  act  provides  that  snch  vacancy  shall  be  ^'filled 
by  the  board  until  the  next  r^nlar  election." 

Article  3,  section  14,  limits  the  compensation  of  the 
city  treasurer  to  two  per  cent,  on  the  revenues  received 
by  him.  The  corresponding  section  of  the  new  act  makes 
the  limit  one  per  cent. 

The  following  appears  in  the  new  act  and  not  in  the 
old,  contained  in  article  3,  section  15: 

"The  recorder,  before  entering  upon  the  duties  of  his 
office,  shall  file  with  the  treasurer  an  official  bond  in  the 
sum  of  f  10,000,  approved  by  the  board,  and  an  oath  in 
writing,  sworn  to  before  some  legally  qualified  officer, 
that  he  will  faithfully  discharge  his  duties  as  recorder 
and  support  and  enforce  the  provisions  of  the  charter 
and  ordinances  of  the  city  and  general  laws  of  the  State. 
The  city  recorder  shall  receive  such  compensation  as  the 
board  may  allow,  which  shall  not  be  less  than  f20  nor 
more  than  f30  per  month,  and  no  fees,  except  in  the  trial 


8  Gates]  DECEMBER  TERM,  1905.  87 

EIrwin  V.  State. 

of  state  and  civil  cases  and  perquisites  accruing  to  him 
by  reason  of  his  office  as  recorder,  and  all  fees  in  city 
cases  shall  be  entered  in  a  well-bound  book  and  turned 
into  the  city  treasury  as  other  revenue,  and  the  recorder's 
montlily  report  to  the  board  shall  include  an  itemized 
statement,  showing  the  amount  of  fees  and  the  source, 
thereof,  whether  collected  or  not/' 

Article  4,  section  2,  of  the  new  act,  provides :  "That  the 
board  of  mayor  and  aldermen  shall  have  power  by  resolu- 
tion, upon  the  application  of  any  citizen  to  correct  any 
error  or  inequality  in  the  city  assessment  at  any  time 
before  the  taxes  are  due." 

There  is  no  similar  provision  in  the  old  act. 

The  new  act  (article  4,  section  3)  provides  that  city 
taxes  shall  be  due  and  payable  on  the  first  Monday  in 
October  of  each  year  and  shall  become  delinquent  on  the 
1st  day  of  February,  of  the  year  following.  The  old  act 
provided  that  taxes  should  become  delinquent  on  the 
31st  of  December. 

Article  4,  section  4,  of  the  old  act,  after  authorizing 
the  city  to  issue  bonds,  provides  that  the  rate  of  interest 
thereon  shall  not  exceed  six  per  cent.  The  new  act  omits 
this  limitation  as  to  interest. 

Article  4,  section  5,  of  the  old  act,  provides  that  the 
board  shall  not  order  the  payment  of  any  money  for  any 
purpose  whatever  in  excess  of  the  amount  appropriated 
for  the  current  year.  The  corresponding  section  of  the 
new  act  states  the  limitation  as  follows :  "in  excess  of 
the  total  city  revenue  for  the  current  year/' 
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The  same  section  of  the  new  act  contains  the  following 
w^hich  does  not  appear  in  the  old : 

^'AU  claims  against  the  city  shall  be  voted  on  separate- 
ly by  ayes  and  noes,  and  the  same  entered  on  the  min- 
utes. Any  member  of  the  board  voting  to  allow  a  claim 
and  issue  a  warrant  therefor,  after  the  total  revenues  of 
the  city  for  the  current  year  have  been  expended,  shall 
be  personally  liable  both  to  the  city  and  the  holder  of 
such  warrant  for  the  amount  thereof.** 

Article  4,  section  10,  of  the  new  act^  also  contains  the 
following,  which  is  not  in  the  old : 

^^All  warrants  issued  after  the  passage  of  this  act  shall 
be  listed  with  the  city  treasurer  in  a  well-bound  book  to 
be  kept  for  that  purpose  and  paid  in  the  order  of  the 
priority  of  their  filing.  All  warrants  heretofore  issued 
and  now  outstanding  against  the  city  shall  be  listed  with 
the  treasurer  in  a  well-bound  book  kept  for  that  purpose 
and  paid  out  in  the  order  of  their  filing,  only  out  of  a 
sinking  fund  of  fifteen  per  cent,  of  the  total  revenue  of 
the  city,  which  sinking  fund  shall  be  set  apart  and  used 
alone  for  this  purpose  until  all  the  outstanding  warrants 
are  paid." 

Article  6,  section  1,  of  the  new  act,  contains  the 
following,  which  does  not  appear  in  the  old: 

''At  the  first  general  election  held  after  the  passage  of 
this  act  there  shall  be  elected  two  school  directors  who 
shall  hold  their  offices  for  three  years  and  until  their 
successors  are  elected  and  qualified,  and  at  each  succeed- 
ing election  there  shall  be  elected  two  school  directors  to 
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serve  for  the  term  of  three  years  and  until  their  suc- 
cessors are  elected  and  qualified,  it  being  the  intention 
hereof  that  the  old  school  directors  who  were  elected  un- 
der the  provisions  of  the  act  of  the  general  assembly  of 
1889,  c.  235,  it  being  the  last  charter  of  the  city,  of  South 
Pittsburg,  shall  serve  out  their  respective  terms  of  of- 
fice for  which  they  were  elected." 

The  new  act  also  provides  that  in  case  of  a  vacancy 
in  the  school  board,  this  shall  be  filled  by  the  remaining 
members  of  that  board.  The  old  act  provides  that  such 
a  vacancy  shall  be  filled  by  special  election.  The  new 
act  provides  that  any  one  shall  be  eligible  as  a  member 
of  the  school  board  who  has  been  a  bona  fide  resident  of 
the  city  for  one  year.  The  old  act  requires  two  years  res- 
idence as  a  qualification. 

The  new  act  provides  that  all  persons  who  own  real 
estate  within  the  city  limits,  or  who  are  legal  voters  un- 
der the  laws  of  the  State  and  have  been  continuous  bona 
fide  residents  of  the  city  for  six  months  next  before  the 
election  shall  be  qualified  voters  in  any  election  held 
in  the  city  for  municipal  purposes.  The  old  act  requires 
a  residence  of  two  years. 

It  is  thus  perceived  that  while  the  two  acts  relate  to 
the  same  territory,  and  people,  and  in  the  main,  embrace 
the  same  provisions,  there  are  numerous  and  important 
differences.  It  is  perceived,  too,  that  the  second  act  con- 
tains a  full  scheme  of  legislation  upon  the  subject  which 
it  covers,  and  that  it  was  intended  to  take  the  place  of 
the  prior  act    This  is  equally  true  whether  we  deem  the 
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legislature  as  acting  under  the  belief  that  chapter  235, 
p.  510,  of  the  Acts  of  1899,  the  former  charter,  had  been 
lawfully  repealed  by  chapter  446,  p.  1071,  Acts  1901,  or 
shall  presume  that  they  then  knew  the  law  of  the  sub- 
ject, and  that  the  act  last  referred  to  was  void.  In  either 
event  the  legal  consequence  that  in  due  course  follows 
naturally  such  facts  as  above  detailed  must  be  permitted 
to  have  its  ordinary  effect 

That  consequence  is  that  the  subsequent  act  repealed 
the  prior  act  {Terrell  v.  State,  86  Tenn.,  523,  8  S.  W., 
212;  Cole  Mfg.  Co.  v.  Falls,  92  Tenn.,  607,  22  S.  W.,  856; 
Chattanooga  v.  Neely,  97  Tenn.,  667,  37  S.  W.,  558,  34  L. 
R.  A.,  442 ;  Leiois  V.  Mynatt,  105  Tenn.,  508,  58  S.  W., 
857 ;  U.  8.  v.  Tpnen,  78  U.  S.,  88,  92,  20  L.  Ed.,  153 ;  The 
Paquette  Hahana,  175  U.  S.,  685,  20  Sup.  Ct,  290,  44  L. 
Ed.,  320;  Murphy  v.  Utter,  186  U.  S.,  95,  104,  22  Sup. 
Ct,  776,  46  L.  Ed.,  1070;  Black  on  Interpretation  of 
Laws,  p.  116),  and  the  new  charter  displaced  the  old. 

To  have  this  effect^  it  was  not  necessary  that  the  peo- 
ple who  had  been  acting  under  the  old  charter  should 
affirmatively  consent  to  act  under  the  new,  since  munici- 
pal corporations,  in  their  political  aspect,  are  but  arms 
of  the  State  government,  and  duties  can  be  imposed  up- 
on them,  within  constitutional  limits,  at  the  will  of  the 
legislature,  and  their  failure  to  act  cannot  change  the 
legal  effect  of  a  legislative  determination  expressed  in 
thiO  for:n  of  a  law.  Buford  v.  State  of  Texas,  72  Tex., 
182,  184,  10  S.  W.,  401 ;  Blessing  v.  City  of  Galveston, 
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42  Tex.,  641,  658,  et  seq.;  Butner  v.  Boifeuillet,  100  Ga., 
743,  750,  28  S.  E.,  464. 

It  is  insisted  by  counsel  for  plaintiff  in  error  that  the 
result  above  indicated  could  not  follow,  because,  under 
the  authorities,  a  new  charter  imposed  upon  a  pre-exist- 
ing corporation  but  effects,  in  law,  a  continuation  of  the 
corporation.  For  support  of  this  proposition  we  are  re- 
ferred to  Mayor  of  Colchester  v.  Seaber,  3  Burrows, 
1866;  Milner  v.  Pensacola,  2  Woods,  632,  Fed.  Gas.  No. 
9,  619;  Broughton  v.  Pemacola,  93  U.  S.,  266,  23  L.  Ed., 
896 ;  O'Connor  v.  Memphis,  74  Tenn.,  730,  735,  736. 

We  need  not  discuss  these  cases  separately.  The  most 
accurate  statement  of  the  doctrine  referred  to  is  found 
in  Mobile  v.  Watson,  116  U.  S.,  28&,  300,  301,  6  Sup.  Gt, 
403,  29  L.  Ed.,  620,  wherein  it  is  said : 

"When  a  legislature  has  given  a  local  community,  liv- 
ing within  designated  boundaries,  a  municipal  organiza- 
tion, and  by  a  subsequent  act  or  series  of  acts  repeals 
its  charter  and  dissolves  the  corporation,  and  incorpor- 
ates substantially  the  same  people  as  a  municipal  body 
under  a  new  name  for  the  same  general  purpose,  and  the 
great  mass  of  the  taxable  property  of  the  old  corporation 
used  for  public  purposes  is  transferred  without  consider- 
ation to  the  new  corporation  for  the  same  public  uses, 
the  latter,  notwithstanding  a  great  reduction  of  its  cor- 
porate limits,  is  the  successor  in  law  of  the  former  and 
liable  for  its  debts;  and  if  any  part  of  the  creditors  of 
the  old  corporation  are  left  without  provision  for  the 
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paying  of  their  claims  they  can  enforce  satisfaction  out 
of  the  new. 

This  was  approved  in  the  later  case  of  Shapleigh  y. 
San  Angelo,  17  Sup.  Ot,  957,  42  L.  Ed.,  310.  In  our 
own  case  of  O^Connor  v.  Memphis,  supra,  after  extend- 
ing discussion,  the  opinion  thus  concludes:  *^A11  we 
undertake  to  decide  at  present  is  that  the  taxing  district 
of  Shelby  county  is  so  far  the  successor  of  the  late  cor- 
poration of  the  city  of  Memphis,  or  the  same  corporation 
under  a  new  name,  that  a  suit  pending  against  the  old 
corporation  may  be  revived  against  the  new,  and  pro- 
secuted to  judgment"    74  Tenn.,  743. 

The  accurate  view  is  that  stated  in  the  first  alternative 
of  the  quotation  juA  made,  and  in  the  excerpt  from 
Mobile  v.  Watson,  supra. 

That  is  to  say,  the  last  product  of  legislative  action 
is  a  new  corporation,  not  a  mere  continuation  of  the  old, 
but  having  taken  over  the  assets  of  the  latter  it  is  made 
liable  for  the  debts  tliereof. 

This  view  is  in  harmony  with  the  dual  nature  of  mun- 
icipal corporations  as  they  exist  in  our  law,  and  at  once 
preserves  the  sovereignty  of  the  States  over  their  govern- 
mental instrumentalities,  and  maintains  in  full  vigor 
the  inestimable  constitutional  guaranty  against  the  im- 
pairment of  the  obligation  of  contracts. 

**In  its  governmental  or  public  character,"  says  Dillon, 
*^the  corporation  is  made,  by  the  State,  one  of  its  instru- 
ments or  the  local  depository  of  certain  limited  and  pre- 
scribed political  powers,  to  be  exercised  for  the  public 
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go.>d  on  behalf  of  the  State  rather  than  for  itself.  In  this 
respect  it  is  assimilated,  in  its  nature  and  functions,  to 
a  county  corporation,  which,  as  we  have  seen,  is  purely 
part  of  the  governmental  machinery  of  the  sovereignty 
which  creates  it.  Over  all  its  civil,  political,  or  govern- 
mental powers,  the  authority  of  the  legislature  is,  in  the 
nature  of  things,  supreme,  and  without  limitation,  un- 
less the  limitation,  is  found  in  the  constitution  of  the 
particular  State.  But  in  its  proprietary  or  private  char- 
acter, the  theory  is  that  the  powers  are  supposed  not  to 
be  conferred,  primarily  or  chiefly,  from  considerations 
connected  with  the  government  of  the  State  at  large,  but 
for  the  private  advantage  of  the  compact  community 
which  is  incorporated  as  a  distinct  legal  personality  or 
corporate  individual;  and  as  to  such  powers,  and  to 
property  acquired  thereunder,  and  contracts  made  in 
reference  thereto,  the  corporation  is  to  be  regarded  quo 
ad  hoc  as  a  private  corporation,  or  at  least  not  public  in 
the  sense  that  the  power  of  the  legislature  over  it,  or 
the  rights  presented  by  it,  are  omnipotent.'^  Dill., 
Munic.  Corp.  (4th  Ed.),  pp.  107,  108,  section  66. 

Under  the  theory  that  the  legislature  can  abolish  and 
destroy  an  existing  municipal  corporation,  at  will,  and 
erect  a  new  one  in  its  stead,  but  that  the  new,  on  taking 
over  the  territory,  population,  and  assets,  of  the  old,  be- 
comes liable  for  its  debts,  and  that  the  powers  originally 
existing  as  a  means  for  realizing  the  debts  remain  out- 
standing so  far  as  may  be  needed  for  the  enforcement  of 
such  obligations,  but  no  farther,  the  power  of  the  State, 
over  its  municipal  corporations,  fails  of  sovereign  com- 
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pleteness  only  at  the  point  where  it  encounters  and  falls 
into  conflict  with  the  contract  clause  of  the  federal  or 
State  constitution.  And  this  limitation,  it  is  perceived, 
is  capable  of  enforcement  in  such  way,  and  is  so  enforc- 
ed, as  not  to  interfere  with  the  complete  extinction  of  a 
prior  corporation,  and  the  erection  of  another  in  its 
stead,  by  legislative  act 

It  is  a  mistake,  therefore,  to  say,  that  the  new  corpora- 
tion is  a  continuation  of  the  old,  if  it  appear  that  the 
legrislature  intended  to  abolish  the  old  and  erect  a  new 
one  in  its  stead. 

That  intention  was  manifested  in  the  present  instance 
not  only  by  the  fact  that  the  new  act  purported  to  be  a 
new  and  independent  charter  for  South  Pittsburg,  cov- 
ering all  of  the  provisions  of  the  old,  either  by  reproduc- 
ing them  without  reference  or  acknowledgment,  or  by 
the  introduction  of  clauses  diverse  thereto,  and  by 
the  addition  of  other  important  provisions,  so  covering 
the  whole  ground  of  the  former  act,  and  more,  disclosing 
a  mature  scheme  of  legislation  embracing  the  whole  sub- 
ject, not  only  in  this  manner,  but  the  same  purpose  is 
manifested  in  the  very  language  of  the  act. 

In  direct  terms  it  disposes  of  the  property  '*of  South 
Pittsburg  afi  formerly  incorporated."  Again,  in  the  lan- 
guage above  quoted  concerning  the  sale  of  intoxicating 
liquors,  there  is  found  an  unmistakable  reference  to 
chapter  221,  p.  474,  Acts  1899,  not  by  its  title  or  number, 
but  by  its  substance.  The  language  referred  to  clearly 
indicates  that  the  legislature  conceived  the  charter  they 
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were  then  enacting  as  creating  a  new  legal  entity,  which 
coming  into  being  after  the  passage  of  chapter  221,  p. 
474,  Acts  1899,  would  fall  within  the  scope  of  that  gen- 
eral law  which  forbade  the  sale  of  intoxicating  liquors 
within  four  miles  of  any  schoolhouse  within  any  incor- 
porated town  of  not  more  than  2,000  inhabitants,  incor- 
porated after  the  passage  of  that  act.  In  the  language 
referred  to  the  present  act  says :  "In  the  event  the  in- 
habitants of  the  city  of  South  Pittsburg  shall  at  any 
time  be  sufficient  to  justify  the  sale  of  intoxicating  li- 
quors under  the  law,  then"  etc.  Again :  "Nothing  here- 
in shall  be  construed  to  authorize  the  sale  of  intoxicat- 
ing liquors  so  long  as  the  same  is  prohibited  by  the  gen- 
eral laws  of  the  State." 

If  it  be  true,  as  suggested,  that  the  legislature  in  using 
this  language  was  laboring  under  the  erroneous  belief 
that  chapter  235,  p.  510,  of  the  Acts  of  1899,  had  been 
repealed  by  chapter  446,  p.  1071,  of  the  Acts  of  1901,  still 
the  conclusion  follows  with  no  less  certainty  that,  it  did 
not,  in  passing  the  act  now  under  examination  entertain 
any  conception  of  it  as  a  continuation  of  the  aforesaid 
chapter  235. 

So,  if  either  horn  of  the  dilemma  be  taken,  the  inten- 
tion manifested  by  the  direct  language  of  the  act^  or  the 
presumed  intention  arising  from  the  formulation  of  a 
complete  and  independent  scheme  of  legislation,  the 
same  conclusion  is  reached  that  it  was  the  purpose  of  the 
legislature  that  the  new  act  should  supplant  the  old. 

It  only  remains  that  we  should  consider  the  effect  of 
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Acts  1905,  p.  453,  c.  220.  But  little  need  be  said  npon 
this  subject.  That  act,  as  has  been  already  said,  assum- 
ed that  chapter  235,  p.  510,  of  the  Acts  of  1899,  was  still 
in  existence  as  the  charter  of  South  Pittsburg,  that  chap- 
ter 360,  p.  810,  of  the  Acts  of  1901,  was  merely  an  amend- 
ment to  it,  repealed  this  latter  act,  and  another  act,  and 
made  certain  amendments  to  the  aforesaid  revived  chap- 
ter 235.  This  legislation  could  only  be  effective  from 
the  date  of  its  passage.  The  attempt  therein,  in  sub- 
stance, to  construe  the  former  acts  and  establish  their 
relations  during  the  former  years,  was  wholly  futile, 
since  this  was  the  assumption  of  a  power  belonging  not 
to  legislative  department  of  the  government  but  only  to 
the  judicial. 

Speaking  from  the  date  of  the  passage,  as  it  could  only 
do,  that  act  merely  gave  to  South  Pittsburg  a  new  char- 
ter composed  of  the  resuscitated  charter  of  1899  (chap- 
ter 235,  p.  510),  and  the  amendments  engrafted  upon  it 
therein. 

This  act  being  subsequent  to  chapter  221,  p.  474,  of 
the  Acts  of  1899  (the  four-mile  law  above  referred  to), 
and  South  Pittsburg  having  a  population,  indeed  less 
than  that  number,  intoxicating  liquors  could  not  be  sold 
therein.  The  power  to  regulate  the  sale  of  such  liquors 
embraced  in  the  resuscitated  act  must  be  construed  in 
the  light  of  the  general  statute  referred  to,  expressing 
the  policy  of  the  law  in  respect  of  this  subject  for  the 
whole  State  as  affecting  corporations  of  this  grade  of 
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population.  8o  construed  that  clause  must  remain  in 
abeyance  until  the  population  shall  reach  the  figure  fix- 
ed by  the  general  law,  tliat  is  oyer  2,000. 

It  results  that  there  was  no  error  in  the  action  of  the 
court  below,  and  the  judgments  of  conviction  in  all  of 
the  cases  must  be  affirmed* 


116  Temt— f 
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MoCamprell  V.  State. 
(Nashville.    December  Term,  1905.) 

1.  OBIMINAL  LAW.     FteMntment  not    bad  merely  becaiue 
signed  by  only  twelve  grand  jorore. 

Where  no  objection  is  made  to  any  member  of  a  grand  Jory,  a 
presentment  returned  by  it  is  not  bad  because  signed  by  only 
twelve  grand  Jurors.     {Post,  p,  101.) 

Code  cited:    Sees.  7056  (S);  5921  (M.  ft  V);  5093  (1868). 
Case  cited  and  approved:  Pybos  v.  State,  3  Humph.,  49. 

Cases  cited  and  distinguished:  State  v.  Baker,  4  Humph.,  12; 
State  V.  Martin,  8  Tenn.  Cas.  (Shannon),  478. 

2.  PliBA  IN  ABATBKENT.    Waived  by  trial  on  merits  without 
action  thereon.. 

A  plea  in  abatement,  attacking  the  constitution  of  a  grand  Jury 
returning  a  presentment,  is  waived  where  no  action  of  the 
court  is  invoked  thereon  before  trial  and  conviction  on  a  plea 
of  not  guilty.    {Post,  p.  102.) 

3 .  SAME.    Kust  point  oat  defect  relied  on  and  exclude  every  legal 
intendment  in  favor  of  presentment. 

Where  it  is  conceded  that  there  are  twelve  competent  grand  Jur- 
ors, a  plea  in  abatement  challenging  the  constitution  of  the 
grand  Jury  returning  a  presentment  for  an  ofTense  within  the 
inquisitorial  power,  which  fails  to  aver  that  the  presentment 
was  found  upon  the  information  of  one  of  the  grand  Jurors,  is 
bad,  for  non  constat  that  it  was  not  found  on  testimony  elicited 
in  virtue  of  the  inquisitorial  power.     {Po8t,  p.  103.)  * 

Cases  cited  and  approved:  State  v.  Young,  1  Tenn.  (Shannon) 
Cas.,  689. 
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4.  GRAND  JUBY.    Has  inquisitorial  power  over  offense  of  seU-      ;ii7  J40 
in^  liquor  without  license. 

The  offense  of  selling  intoxicating  liquors  without  a  license  is 
within  the  inquisitorial  powers  of  the  grand  Jury,  and  present-' 
ments  may  be  found  on  the  testimony  of  witnesses  sent  for 
by  such  jury.    {Post,  p.  108.) 

5.  STATUTES.    Repeals  by  implication  not  faTored,  especially  of 
a  special  statute  by  one  general  in  character. 

It  is  well  settled  that  repeals  by  implication  are  not  favored 

nothing  short  of  an  irreconcilable   conflict  between   two  stat- 
utes worlES  such  a  result ^and  especially  is  this  true  as  to 

an  act  passed  to  deal  with  a  special  subject,  while  the  later 
statute  is  general  in  character.    {Post,  pp.  105,  107.) 

Cases  cited:  Zickler  y.  Union  Bank  ft  Trust  Co.,  104  Tenn.,  277; 
Bailey  y.  Drane,  9.6  Tenn.,  16;  People  y.  Burtleson,  14  Utah, 
258;  Commonwealth  y.  DeCamp,  177  Pa.,  112. 

6.  nrrOXIO ATIira  UQUOBS.    special  statute  prohibiting  sale 
of,  without  license,  making  each  sale  a  criminal  offense,  is  not 

m 

repealed  by  general  revenue  acts  applicable  to  the  business  of 
selling. 

The  statute  (Acts  1899,  ch.  161)  making  it  unlawful  to  sell  in- 
toxicating liquors  without  a  license,  was  passed  under  the  po- 
lice power  of  the  State,  and  is  not  repealed  by  the  subsequent 
general  statutes  (Acts  of  1899,  ch.  432;  1903,  ch.  257),  passed 
for  the  purpose  of  raising  reyenue  and  making  it  unlawful  to 
carry  on  certain  vocations  declared  to  be  privileges,  including 
the  business  of  selling  liquor,  without  paying  the  priyilege  taxes 
therein  prescribed;  under  the  former  act  a  single  forbidden 
sale  is  a  criminal  offense,  but  such  sale  might  be  made  under 
such  circumstances  that  it  could  not  be  construed  (Trentham 
y.  Moore,  111  Tenn.,  346)  as  being  in  the  exercise  of  a  privilege, 
and  therefore  not  yiolative  of  the  latter  acts  applicable  to  sell- 
ing as  a  business.    {Post,  pp.  106-109.) 
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Statates  cited  and  eonstrn^:  Acts  of  1899,  ch.  161;  1899.  ch.  432; 
190S,  ch.  267. 

Oaae  dted:  BladnreU  t.  SUte,  45  Ark.,  90. 
7.    SAMB.    Unlawliil  aallm^»  pnniahahln  hy  both  ftno  and  impria- 


The  statate  (Acta  of  1899»  ch.  161)  maUnir  It  a  criminal  offense 
to  Belt  intoxicating  liquors  without  a  license,  fixes  the  punish- 
ment at  both  fine  and  impriscmment,  and  the  court  is  without 
discretion  to  remit  the  imprisonment    iPo&t,  p.  109.) 

8.    8UFBBKB  COUBT.    Will  correct  enoneous  Judgment. 
Whtf e  the  trial  Judge  has  failed  to  impose  as  part  of  the  pun- 
ishment.  the  imprisonment  prescribed  br  a  statute  for  its  yio- 
lation,  this  court  will  correct  the  Judgment  of  the  lower  court 
b7  entering  the  proper  Judgment  here.    {Pott,  p.  109.) 


FROM  MARION. 


Appeal  firom  the  Circuit  C!ourt  of  Marie 
S.  D.  McBbynolds^  Judge. 

C.  0.  MooRB^  for  McCampbell. 

Attobnby-Obnbral  Gates^  for  the  State. 


Mr.  Ohief  Justiob  Beard  delivered  the  opinion  of  tlie 
Court 

There  are  ae^en  cases  coming  by  appeal  made  by  the 
plaintiff  in  error  from  as  many  judgments  rendered 
against  him  in  the  court  below.    In  each  of  these  cases 
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there  was  a  presentment  charging  him  with  the  sale  of 
intoxicating  liquor  without  first  obtaining  a  license.  In 
one  of  them,  it  is  contended  the  judgment  should  be 
reversed,  because  the  presentment  was  signed  by  only 
twelve  jurors.  In  Pyhos  v.  State,  3  Humph.,  49,  it  was 
held  that  this  number  of  qualified  grand  jurors  could  find 
a  valid  indictment,  under  a  well-recognized  rule  of  the 
common  law.  This  is  now  a  statutory  rule  (section  7055 
of  Shannon's  Code). 

However,  in  State  v.  Baker,  4  Humph.,  12,  the  holding 
was  in  the  case  of  a  presentment  that  if  there  should  be 
one  of  the  grand  jury  not  legally  a  member  it  would  be 
void,  because  it  might  have  been  found  upon  his  inform- 
ation which  which  would  not  be  under  oath. 

In  State  v.  Martin,  3  Tenn.  Cas.,  478,  there  was  a  pre- 
sentment signed  and  returned  by  the  grand  jury,  of 
which  one  of  the  members  so  acting  was  disqualified  by 
relationship  to  the  defendant,  and  it  was  held  that  the 
presentment  could  not  be  sustained. 

In  both  these  cases,  the  question  was  made  by  pleas 
in  abatement,  challenging  the  qualifications  of  grand 
jurors  who  actively  participated  in  the  consideration  of 
the  presentment;  in  the  present  case,  however,  there  is 
no  objection  urged  to  any  member  of  the  grand  jury  re- 
turning this  presentment,  or  to  the  thirteenth  grand 
juror  who  seems  not  to  have  participated,  but  the  sim- 
ple insistence  is  that,  because  thirteen  grand  jurors  did 
not  attach  their  names  to  the  presentment,  it  was  not 
good.    The  objection  is  not  sound,  and  it  is  overruled. 
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In  five  of  the  cases,  pleas  in  abatement  to  the  constitu- 
tion of  the  grand  jury  finding  the  presentments  were 
filed.  Each  of  these  pleas  contain  three  grounds  which 
correspond  in  every  respect  with  those  contained  in  all 
the  others.  In  the  present  condition  of  the  record,  pos- 
sibly it  is  unnecessary  to  consider  these  pleas  as  we 
find  that  they  were  filed  on  the  3rd  of  April,  1905,  and 
were  disposed  of  on  the  6th  of  April  thereafter.  On 
the  4th  of  April,  however,  upon  his  plea  of  not  guilty 
tliere  were  trials  and  convictions  of  the  plaintiff  in  er- 
ror. If  the  record  be  correct,  then  the  trial  of  the  merits, 
before  the  action  of  the  court  was  invoked  upon  the  pleas 
in  abatement,  amounted  to  a  waiver  of  them.  Lest^  how- 
ever, there  may  be  a  clerical  error  in  the  transposition 
of  these  dates,  we  will  consider  the  action  of  the  trial 
judge  in  disposing  of  the  pleas. 

The  first  and  third  grounds,  on  motion  of  the  State, 
were  stricken  out  Issue  was  taken  on  the  second  ground, 
and  on  the  trial  there  was  a  judgment  by  the  circuit . 
judge  against  the  plaintiff  in  error.  The  first  ground 
assigned  for  .abating  the  presentment  was,  in  substance, 
that  one  Hudson  was  charged  and  sworn  as  a  member  of 
the  grand  jury,  while  the  record  showed  that  one  Thom- 
as, who  was  not  qualified  as  a  member,  "participated  in 
the  deliberations  of  the  grand  jury  during  the  term  at 
which  these  presentments  were  found."  The  third 
ground  alleged  for  abatement,  was  that  the  present- 
ments were  found  upon  the  testimony  of  one  Nelson,  a 
witness  summoned  at  the  instance  of  the  grand  jury,  it 
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being  alleged  that  in  the  matter  of  the  offense  charged 

therein  the  grand  jury  were  without  inquisitorial  pow- 
er. 

These  grounds  were  properly  overruled  by  the  trial 
judge.  As  to  the  first,  the  plea  was  fatally  defective  in 
failing  to  aver  that  the  presentments  were  found  on  the 
information  of  one  of  the  grand  jurors.  As  the  offense 
charged  was  within  the  inquisitorial  powers  of  the  grand 
jury  the  presentments  may  have  been  found  on  the  tes- 
timony of  a  witness  sent  for  by,  or  brought  before,  the 
grand  jury,  and  as  on  the  plea  it  is  impliedly  conceded 
that  there  were  twelve  competent  grand  jurors,  the  nec- 
essary presumption  is  that  the  presentments  were  found 
by  these.  State  v.  Young,  1  Tenn.  Cas.,  588.  This  view 
also  sustains  the  action  of  the  trial  judge  in  his  disposi- 
tion of  the  third  ground.  As  to  the  second,  the  question 
was  as  to  the  competency  of  the  grand  juror  Hill,  the 
objection  having  been  raised  that  he  was  neither  a  house- 
holder nor  a  freeholder  at  the  time  he  joined  in  finding 
these  presentments.  Upon  the  evidence  submitted,  the 
trial  judge  was  clearly  right  in  holding  that  this  grand 
juror  was  a  householder  at  the  time  indicated. 

We  take  it,  however,  the  defense  seriously  relied  upon 
in  all  these  cases  is  that  the  trial  judge  was  without 
authority  of  law  to  impose  jail  sentences. 

These  presentments  were  made  under  chapter  161,  p. 
309,  of  the  Acts  of  1899.  The  caption  of  this  act  is  as 
follows : 

"An  act    to  prohibit    illegal  sales  of    intoxicating  li- 
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quors,  and  eflfectively  provide  for  the  collection  of  taxes^ 
fine  and  cost" 

In  the  first  section  it  is  provided,  in  substance,  that 
any  person  selling  or  aiding  in  selling  intoxicating 
liquors  without  a  license  required  by  law,  shall  be  guilty 
of  a  misdemeanor,  and  upon  conviction  shall  be  punish- 
ed by  a  fine  of  not  less  than  |50  nor  more  than  f  200  and 
imprisonment  in  the  county  jail  or  workhouse  six 
months  for  each  and  every  otf ense. 

The  second  section  makes  it  a  misdemeanor  for  any 
person  to  allow  the  sale  of  intoxicants  in  or  upon  his 
premises,  without  the  person  making  such  sale  having  a 
license.  The  contention  of  the  counsel  of  the  plaintiff  in 
error  is  that  the  first  section  of  this  act  is  by  implication 
repealed  by  the  sixteenth  section  of  chapter  257,  p.  629 ; 
this  being  the  general  revenue  act  of  1903.  It  is,  how- 
ever, not  necessary  to  rest  the  argument  upon  the  acts  of 
1903 ;  for,  if  sound,  chapter  161  in  its  first  section  was 
repealed  by  section  15  of  chapter  432,  p.  1051,  of  the  gen- 
eral revenue  act  passed  later  in  the  session  of  the  gen- 
eral assembly  of  1899.    That  section  is  as  follows : 

"Be  it  further  enacted,  that  it  is  hereby  declared  a 
misdemeanor  to  exercise  any  of  the  foregoing  privileges 
without  first  paying  the  taxes  prescribed  for  the  exer- 
cise of  the  same,  and  all  parties  so  offending  should  be 
liable  to  a  fine  of  not  less  than  |50  nor  more  than  |500 
for  each  day  such  privilege  is  exercised  without  license." 

It  is  true  this  revenue  act  was  impliedly  repealed 
by  the    general    revenue    act    of    1903,  which    con- 
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tained  a  similar  provision.  But  for  the  purpose  of  em- 
phasis, we  will  confine  the  argument  in  answer  to  this 
contention,  to  the  provision  of  the  revenue  act  of  1899. 
We  think  that  a  comparison  of  these  acts,  taking  into 
consideration  the  entirely  different  purposes  they  were 
intended  to  accomplish,  whatever  may  be  the  legal  effect 
of  the  later  act  upon  the  earlier  one,  will  clearly  show 
the  legislature,  at  least,  never,  intended  by  the  enact- 
ment of  section  15  of  the  revenue  act  to  abrogate  section 
1  of  chapter  161.  Kepeals  by  implication  are  never  fa- 
vored, and  especially  is  this  true  as  to  an  act  passed  to 
deal  with  a  particular  or  special  subject,  while  the  later 
act  is  general  in  character.  Zickler  v.  Union  Bcunk  & 
Trust  Company,  104  Tenn.,  277,  57  S.  W.,  341. 

In  the  earlier  of  these  statutes  the  legislature  was 
dealing  particularly  and  exclusively  with  the  illicit  sale 
of  liquor  and  seeking  to  prevent,  by  the  imposition  of 
severe  penalties,  the  sales  without  license.  It  was  pass- 
ed in  the  exercise  of  the  police  power  of  the  State,  and  for 
the  purpose  of  restraining  within  well-defined  limits,  a 
traffic  more  or  less  hurtful  to  the  moral  and  good  order 
of  society. 

On  the  other  hand  the  later  act  was  one  prescribing 
methods  for  the  raising  of  public  revenue  and  setting 
out  the  property  and  vocations,  declared  privileges  and 
required,  before  their  exercise,  to  be  covered  by  license 
duly  issued,  was  that  of  liquor  selling. 

In  the  construction  of  these  acts,  we  think  the  rule 
laid  down  in  the  Zickler  Case  is  appropriate  and  alto- 
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gether  sound.  That  rule  is  "that,  where  the  legislature 
treats  a  subject  ip  a  general  manner,  it  is  not  reasonable 
that  it  intends  to  abrogate  particular  legislation  applic- 
able to  a  part  of  the  same  subject,  unless  the  general  act 
shows  an  intention  to  do  so." 

Prior  to  the  passage  of  chapter  161,  p.  309,  of  the  Acts 
of  1899,  the  statute  in  force  in  Tennessee  in  respect  to 
selling  liquors  without  license,  was  section  6780  of 
Shannon's  Code  (taken  from  the  acts  of  1821  and  1837) 
which  made  the  act  a  misdemeanor.  This  Code  provi- 
sion had  no  reference  "to  exercising  a  privilege."  This 
provision,  like  chapter  161,  p.  309,  of  the  Acts  of  1899, 
was  passed  under  the  police  power  of  the  State.  The 
various  revenue  acts  prior  to  that  of  1899  contained  a 
similar  provision  to  the  one  found  in  that  act.  The 
revenue  act  of  1897  made  the  exercise  of  any  of  the 
privileges  (including  liquor  selling)  created  by  that  act 
a  misdemeanor,  and  punishable  as  such,  but  it  was  never 
conceived  that  this  or  any  similar  provision  in  the  earli- 
er acts  repealed  this  Code  section.  However,  this  Code 
provision  was  not  deemed  sufficiently  stringent  in  its 
prohibitory  effects  upon  liquor  selling,  and  as  a  conse- 
quence chapter  161,  p.  309,  of  the  Acts  of  1899,  was  pass- 
ed. As  the  like  provision  in  the  earlier  revenue  acts 
were  never  for  a  moment  deemed  a  repeal  by  application 
of  that  provision,  no  more  do  we  think  can  it  be  main- 
tained that  chapter  161,  p.  309,  of  the  Acts  of  1899,  is 
repealed  by  section  16  of  the  revenue  act  of  that  session, 
or  a  similar  provision  in  any  of  the  later  revenue  acts. 
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In  order  to  make  good  the  insistence  of  counsel  for 
plaintiff  in  error  he  must  be  prepared  to  show  that  there 
is  an  irreconcilable  conflict  between  the  two  acts  in  the 
matter  being  considered.  Nothing  short  of  this  avails 
him.  Bailey  v.  Drane,  96  Tenn.,  16,  33  S.  W.,  573 ;  Peo- 
ple Y.  Btirtleson,  14  Utah,  258,  47  Pac,  87;  Cammon- 
wealth  V.  De  Camp,  177  Pa.,  112,  35  Atl.,  601 ;  Lewis' 
Sutherland,  Stat.  Con.,  247,  259,  266-68. 

While  it  is  unfortunate  that  legislation  on  so  im- 
portant a  matter  should  have  been  left,  so  as,  even 
at  this  late  day,  to  provoke  an  argument  like  the  pres- 
ent, yet,  in  our  opinion  there  is  no  such  necessary  re- 
pugnancy in  the  provisions  being  considered  as  to  re- 
quire the  court  to  hold  that  the  earlier  act  passed  at  the 
session  of  1899  was  repealed  by  the  provision 
in  question  in  the  revenue  act  passed  later  in  that  ses- 
sion. Under  the  special  act  (act  1899,  c.  161,  p.  309)  a 
single  sale  without  license  is  as  much  a  violation  of  the 
law  as  would  be  a  multitude  of  sales,  and  the  court  is  re- 
quired to  visit  upon  the  offender  the  full  measure  of 
punishment  therein  prescribed.  In  the  case  of  a  single 
sale  the  party  could  not  be  heard  to  say  that  he  was  not 
engaged  habitually,  or  as  a  vocation,  in  unlicensed 
liquor  selling  and  therefore  should  not  be  punished. 
His  offense  was  complete  when  the  single  forbidden  act 
was  done,  and  under  the  statute  there  was  no  escape  for 
him,  from  a  fine  and  imprisonment  provided  by  the  act 

It  is  otherwise,  however,  as  to  an  indictment  found 
under  section  16,  c.  432,  p.  1051.    This  section  was  passed 
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not  to  protect  public  morals  or  to  secure  good  order  in 
society,  but  to  enforce  the  collection  of  revenue.  Its 
purpose  was,  by  the  imposition  of  a  severe  fine, 
to  make  it  to  the  interest  of  every  one  who  under- 
took to  exercise  any  vocation  or  business  made  a 
privilege  by  the  act,  first  to  obtain  a  license.  Un- 
der this  section  one  might  make  a  single  sale  of  liquor 
which,'  while  a  violation  of  the  provisions  of  chap- 
ter 161,  would  not  necessarily  be  a  violation  of  that  sec- 
tion, for  such  a  sale  might  be  made  under  such  circum- 
stances as  that  it  could  not  be  construed  as  having  been 
in  the  exercise  of  a  privilege.  Trentham  v.  Moore,  111 
Tenn.,  346,  76  S.  W.,  904. 

A  similar  controversy  arose  in  the  courts  of  Arkansas 
in  the  case  of  Blackioell  v.  State,  45  Ark.,  90.  In  that 
statute  two  acts  were  passed  at  the  same  session  of  the 
legislature ;  the  first  one  taking  effect,  imposed  a  license 
tax  for  the  state  of  |300,  and  for  the  county  of  f 400, 
upon  every  vendor  of  spirituous,  vinous,  or  malt  liquors, 
doing  business  for  one  year  or  less,  and  provided  that 
any  person  who  should  engage  in  the  sale  thereof  without 
having  paid  this  tax  should,  on  conviction,  be  fined  dou- 
ble the  amount  of  the  license. 

The  other  act  was  to  regulate  for  police  puri)ose8  the 
same  traffic.  It  prescribed  a  penalty  of  not  less  than 
f 200  nor  more  than  |400  for  clandestine  sales.  The 
court  held  there  was  no  implied  repeal  of  the  earlier  by 
the  later  act ;  that  this  latter  act  was  intended  to  punish 
the  occasional  sale  or  sales  of  liquor  by  unauthorized 
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I>er8on8y  haying  no  barroom  or  regular  place  of  business^ 
and  whose  sale  would  be  of  no  particular  detriment  to 
the  revenue,  but  hurtful  to  social  order.  The  other  act, 
applied  to  those  engaged  in  selling  as  a  business. 

We  think  that  the  authority  of  that  case  may  well  be 
invoked  by  the  State  in  the  present  case,  and  we  are  satis- 
fied that  chapter  161,  p.  309,  of  the  Acts  of  1899  can  be 
maintained,  as  against  the  present  contention  of  the 
plaintiff  in  error,  with  reference  to  sound  rules  of  stat- 
utory construction.  It  results  that  the  various  assign- 
ments of  error  made  upon  the  action  of  the  trial  judge 
by  the  plaintiff  in  error  are  overruled. 

The  State  files  the  record  in  these  cases  for  error  and 
insists  that  the  action  of  the  trial  judge  in  suspending 
the  punishment  of  imprisonment  was  unauthorized,  and 
should  be  corrected  by  this  court.  The  statute  under 
which  these  presentments  were  found  is  imperative  as 
to  the  punishment  to  be  inflicted  upon  conviction  of  an 
offender. 

The  trial  court  was  without  discretion  as  to  the  inflic- 
tion of  this  punishment  upon  conviction.  It  follows, 
therefore,  that  the  order  suspending  this  judgment  was 
erroneous,  and  will  be  corrected  by  a  proper  judgment 
entered  in  this  court. 
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State  of  Tennessee,  for  use  of  Fentress  County,  v. 

James  B.  Reed  and  Othebs. 

(Ndshville.    December  Term,  1905.) 

1.  PTTBLIO   OFFIOEB.    Lack   of  capacity  is  negligence,  when. 

A  pablic  officer  contractB  not  only  for  the  exercise  of  diligence* 
caution  and  good  faith,  but  also  that  he  has  capacity  and  abil- 
ity to  properly  discharge  the  duties  Incumbent  upon  him;  and 
it  is  negligence  for  one  to  undertake  to  discharge  duties  which 
he  knows  or  ought  to  know  he  cannot  perform  for  want  of  the 
necessary  capacity,  ability  or  experience. 

2.  OGUNTY  TBUSTEB  AND  SUBETIEB.  liabiHty  of,  on  bond 
for  loM  of  county  funds  deposited  in  an  insolvent  bank  and  lost 
through  its  failure,  when. 

Where.a  county  trustee  deposited  the  county  funds  in  a  bank  in 
which  he  is  a  director,  without  any  personal  eftort  to  investi- 
gate the  affairs  of  the  bank  and  ascertain  for  himself  its  sol- 
vency or  insolvency,  and  without  giving  its  affairs  any  atten- 
tion, and  without  knowing  anything  about  them,  though  he 
was  unable,  for  want  of  capacity,  and  familiarity  with  such 
matters,  to  ascertain  the  condition  of  the  bank  by  a  personal 
examination,  but  made  the  deposit  upon  the  advice  of  his 
bondsmen  and'  business  men  of  the  county,  such  officer  has 
wholly  failed  to  exercise  the  diligence,  caution  and  prudence 
required  by  law  in  selecting  a  safe  and  solvent  bank  of  depos- 
it, and  is  also  guilty  of  culpable  negligence  in  failing  to  avail 
himself  of  all  the  opportunities  and  facilities  at  his  command 
for  investigating  and  ascertaining  the  condition  of  the  bank; 
and,  on  account  of  the  insolvency  and  failure  of  the  bank,  the 
funds  are  lost,  such  officer  and  his  sureties  on  his  official  bond 
are  liable  therefor. 

Case  cited  and  distinguished:     State  v.  Copeland,  96  Tenn.,  2^6. 
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FROM  FIINTRBSS. 


Api)eal  from  the  Chancery  Court  of  Fentress  County, 
D.  L.  Lansden,  Chancellor. 

CoNATSEB  &  Case^  for  Complainant 

Smith  &  Coopeb  and  A.  H.  Roberts^  for  defendants. 


Mr.  Justice  Shields  delivered  the  opinion  of  the 
Court 

The  bill  in  this  case  is  brought  by  the  State  of  Tennes- 
see, for  the  use  of  Fentress  county,  against  James  B. 
Reed,  county  trustee  of  that  county,  and  others,  his  sur- 
eties upon  his  official  bonds,  to  recover  $2,853.36,  on  ac- 
count of  county  revenues  collected  but  not  accounted 
for,  as  required  by  law,  by  said  Reed. 

The  defendants,  answering,  admit  the  election  of  Reed 
as  trustee ;  the  execution  of  the  bonds  sued  on,  and  the 
collection  of  the  money  which  he  has  not  paid  over ;  but 
they  deny  that  the  county  is  entitled  to  a  decree  against 
them  for  it.  Their  defense  is  that  the  defendant  Reed 
deposited  the  county  revenues,  as  collected  by  him,  to 
his  credit  as  trustee  in  the  Fentress   County  Savings 
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Bank,  a  banking  concern  then  doing  business  in  James- 
town, the  county  seat  of  Fentress  county,  and  of  good 
reputation  for  solvency  in  that  community,  in  good  faith, 
believing,  after  careful  and  diligent  inquiry  and  investi- 
gation,  that  the  bank  was  solvent  and  the  county's  mon- 
ey safe  in  its  hands,  and  that  while  it  was  so  deposited, 
without  fault  or  negligence  upon  his  part,  the  bank  fail- 
ed, and  a  portion  of  the  money,  amounting  to  the  sum 
sued  for,  became  uncollectible  and  was  lost.  They  insist 
that  upon  these  facts  the  defendant  Beed  is  not  liable  for 
the  money  thus  lost,  and  that  they  should  not  be  held 
to  account  for  it. 

The  court  of  chancery  appeals,  upon  the  hearing  be- 
fore it,  found  that  the  defendant  Beed  did  deposit  the 
county  revenues  collected  by  him  as  trustee  to  his  credit 
as  trustee  in  the  Fentress  County  Savings  Bank;  that 
these  funds  were  kept  separate  from  his  private  or  in- 
dividual money;  and  that  he  received  no  compensation 
from  the  bank  for  keeping  his  account  with  it;  that  the 
bank  and  its  officers,  at  the  time  he  opened  his  account 
and  deposited  the  money  lost,  sustained  good  reputation 
for  solvency  and  integrity  with  the  business  men  and 
citizens  of  Fentress  county,  but  that  the  bank,  while  the 
defendant  had  deposited  therein  to  his  credit  as  trustee 
13,491.17,  failed  and  assigned,  and  in  this  way,  after 
crediting  the  pro  rata  paid  by  the  assets  of  the  bank, 
12,853.36  of  the  county's  revenue  was  lost. 

That  court  further  finds  that  the  defendant  Beed 
lived  in  the  country  al)out  eight  miles  from  Jamestown ; 
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.  that  he  had  no  safe  place  there  to  keep  and  deposit  the 
public  money  collected  by  him,  and  that  he  was  advised 
by  his  bondsmen  and  by  business  men  of  the  county  to 
deposit  it  in  the  Fentress  County  Savings  Bank,  which 
was  the  only  banking  institution  in  the  county,  and  that 
he  did  so,  in  good  faith  believing  the  bank  solvent  and 
responsible.  That  said  Keed  was  a  man  of  integrity,  but 
of  limited  business  capacity  and  experience ;  that  while 
not  a  stockholder,  he  was  one  of  the  directors  of  the 
bank  and  had  access  to  its  books  and  the  right  to  ex- 
amine them,  and  in  this  way  the  opportunity  to  learn 
its  true  condition,  certainlv  whether  or  not  it  was  a  safe 
and  proper  place  for  the  deposit  of  the  public  funds  in 
his  hands,  but  that  he  made  no  effort,  as  director  or  oth- 
erwise, to  personally  investigate  the  affairs  of  the  bank 
and  ascertain  for  himself  its  solvency  or  insolvency,  and, 
in  fact,  gave  them  no  attention  and  knew  nothing  about 
them.  It  is  also  found  that,  for  want  of  capacity  and 
familiarity  with  such  matters,  he  could  not  have  ascer- 
tained the  condition  of  the  bank,  had  he  attempted  a 
personal  examination  of  its  books. 

That  court,  upon  this  finding  of  facts,  held  that  the 
defendant  Beed  did  not  exercise  that  diligence,  caution, 
and  prudence  which  public  officers  are  required  to  do 
in  the  selection  of  a  depository  for  public  funds  in  their 
hands,  and  that,  in  depositing  the  money  in  the  Fentress 
County  Savings  Bank,  he  was  guilty  of  negligence,  and 
he  and  his  sureties  should  be  held  for  such  loss,  and  de- 
ne Tenn.— 8 
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creed  accordingly.    The  defendants  have  appealed  and  . 
assigned  as  error  this  conclusion,  insisting  that  it  in 
conflict  with  the  holding  of  this  court  in  the  case  of  the 
State  V.  Copelmd,  96  Tenn.,  296. 

This  court  did  hold  in  that  case  that  a  public  of- 
ficer holds  the  funds  that  come  into  his  hands  in  the  dis- 
charge of  the  duties  of  his  office  as  trustee  to  be  disposed 
of  as  provided  by  law ;  that  he  is  not  an  insurer  of  the 
safety  of  such  funds,  but  is  bound  only  for  the  exercise 
of  good  faith,  proper  diligence,  caution,  and  prudence  in 
their  management  and  safe-keeping.  It  is  further  hdd 
that  it  is  not  negligence  or  want  of  proper  business  pru- 
dence and  caution  to  deposit  the  funds  in  a  bank  of  un- 
doufbted  standing  and  reputation  for  solvency,  and  in 
ca«e  of  loss  by  failure  of  the  bank,  the  officer  will  not  be 
held  to  make  it  good. 

But  the  facts  in  this  case  are  widely  variant  from 
those  found  by  the  court  in  that,  and  fall  far  short  of 
bringing  it  within  the  rule  there  announced  and  applied. 
The  defendant  Reed  wholly  failed  to  exercise  the  dili- 
gence, caution,  and  prudence  which  the  law,  as  announc- 
ed in  that  case,  required  him  to  do  in  selecting  a  safe  and 
solvent  bank  in  which  to  deposit  the  trust  funds  in  his 
hands,  if  he  desired  to  make  that  disposition  of  them^ 
for  it  was  entirely  optional  with  him;  and  he  was  also 
guilty  of  culpable  negligence  in  failing  to  avail  himself 
of  all  the  opportunities  and  facilities  at  his  command 
for  investigating  and  ascertaining  the  condition  of  the 
depository  selected.    Mere  inquiry  of  the  general  public^ 
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or  of  the  business  men  of  the  commnnity  where  the  bank 
does  business,  who  may  or  may  not  be  interested  in  it, 
of  the  solvency  of  the  institution  and  the  integrity  and 
business  qualifications  of  its  officers,  is  not  the  dili- 
geilce  and  caution  required  in  such  cases.  There  must 
be  an  active  exercise  of  the  diligence  and  caution  which 
a  prudent  man,  reasonably  conversant  with  such  affairs, 
brings  to  bear  in  the  conduct  of  his  own  business,  to 
ascertain  the  true  condition  and  determine  whether  or 
not  it  is  a  safe  place  in  which  to  deposit  money.  The 
duty  to  make  a  thorough  investigation  of  the  solvency 
or  insolvency  of  the  bank  is  an  active  one,  and  the  offic- 
er must  use  all  means  reasonably  available  for  such  pur- 
pose. There  must  be  no  perfunctory  discharge  of  this 
duty,  and  it  must  be  continued  so  long  as  the  deposits 
remain  in  the  bank.  Good  faith  alone  is  not  sufficient  to 
exonerate  an  officer  from  a  loss  sustained  in  this  way. 
The  want  of  business  capacity,  or  familiarity  and  exper- 
ience with  business  affairs,  and  with  banks,  is  also  una- 
vailing. A  public  officer  and  his  official  sureties  not  only 
contract  for  the  integrity  and  good  faith  of  the  officer, 
but  for  his  capacity  and  ability  to  properly  discharge 
the  duties  incumbent  upon  him.  It  is  negligence  for  one 
to  undertake  to  discharge  duties  which  he  knows  or 
ought  to  know  he  cannot  perform  for  the  want  of  the 
necessary  capacity,  ability,  and  experience. 

The  defendant  Reed,  as  a  director  of  the  Fentress 
County  Savings  Bank,  had  access  to  its  books,  and  with 
ordinary  chpacity  and  the  exercise  of  ordinary  intelli- 
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gence,  could  have  ascertained  that  it  was  insolvent  and 
an  unsafe  place  for  the  deposit  of  the  trust  funds  in  his 
hands.  Good  faith  and  a  proper  exercise  of  the  duties 
of  his  trust  required  him  to  take  advantage  of  these  op- 
portunities, and  his  failure  to  do  so  was  negligence. 

He  has  failed  to  make  out  a  case  for  exoneration  from 
the  results  of  his  own  misconduct,  and  must  bear  the 
consequent  loss.    Affirmed. 
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Sheppebson  €t  al.  v.  Bubnbtte. 
{Nashville.    December  Term,  1905.) 

1.  UVLAWFUL  DBTAINBB.    Lies  only  where  delendant  enters 
by  contract. 

An  action  of  anlawful  detainer  will  not  He  unless  the  defendant, 
or  one  under  whom  he  claims,  entered  by  contract 

Code  dted  and  construed:  Sec.  5098  (S.);  sec.  4075  (M.  ft  V.); 
sec.  3344  (T.  ft  S.  and  1858). 

2,  SAKE.    Same.    "Tenant"  defined. 

The  word  "tenant"  In  the  section  of  the  Code  defining  the  ac- 
tion of  unlawful  detainer  has  reference  to  the  relation  of  land- 
lord and  tenant,  and  that  section  applies  alone  to  one  who 
occupies  the  relation  of  tenant  as  thus  defined,  or  to  one  claim- 
ing under  such  tenant 

See  Code  dted  under  headnote  1. 

Act  dted:  1821,  ch.  14,  sec.  5. 

Case  cited:    Lane  v.  Marshall,  Mart  ft  Yerg.,  255,  269. 

8.    SAKB.    Same.    Same.    Case  in  judgment. 

An  action  of  unlawful  detainer  will  not  He  by  remaindermen 
against  an  assignee  of  the  tenant  by  the  curtesy  holding  oyer 
after  the  expiration  of  that  estate. 


FROM  BBDFORD. 


Appeal  from  the  Circuit  Court  of  Bedford  County, — 
John  E.  Bichabdson,  Judge. 
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T.  R.  Myers,  for  SheppersoD  et  al. 
T.  H.  GBEEBy  for  Burnette. 


Mb.  Justice  Neil  delivered  the  opinion  of  the  Court 

This  was  an  action  of  unlawful  detainer,  brought  orifi:- 
inally  before  a  justice  of  the  peace  of  Bedford  county, 
and  from  his  judgment  appealed  to  the  circuit  court  of 
the  county,  where  it  was  tried  before  Judge  Richardson 
without  the  intervention  of  a  jury.  The  following  facts 
were  agreed  upon  by  the  parties,  viz. : 

On  November  12, 1860,  Silas  Pratt  and  wife  conveyed 
to  Jane  Sutton,  wife  of  Alfred  Sutton,  the  land  in  con- 
troversy. Jane  Sutton  died  over  thirty  years  ago.  At 
that  time  she  and  her  husband  were  living  upon  the  land 
mentioned  and  occupying  it  as  their  home.  The  plain- 
tiflfs  are  the  children  of  Sutton  and  wife. ,  In  1877  Alfred 
Sutton,  the  husband,  conveyed  the  land  to  Flem  Bur- 
nette. The  latter  died  about  twenty  years  ago,  leaving 
the  defendant  Amanda  Burnette  as  his  widow.  She  has 
been  occupying  the  place  since  that  time,  paying  taxes 
and  claiming  as  the  widow  of  Flem  Burnette.  Alfred 
Sutton  died  August  12,  1903. 

The  present  action  was  brought  on  the  3d  of  December, 
1904. 

It  is  conceded,  and  the  facts  furnished  the  legal  basis 
for  the  conclusion,  that  Alfred  Sutton  was  tenant  by  the 
curtesy  of  the  land.  No  question  of  the  statute  of  limita- 
tions is  made,  or  could  be  made,  since  it  appears  that 


8  Gates]  DECEMBER  TERM,  1905.  119 


Shepperson  y.  Burnette. 


the  suit  was  brought  within  less  than  two  years  after 
the  death  of  the  life  tenant.  The  only  question  consid- 
ered  in  the  court  below,  and  the  only  question  argued 
here,  is  whether  a  suit  of  unlawful  detainer  by  the  heirs 
of  Jane  Sutton  would  lie  under  the  facts  ijtated. 

His  honor  held  that  it  would  not  lie,  and  we  are  of 
opinion  that  his  judgment  was  correct.  The  soundness 
of  this  conclusion  will  be  apparent  from  the  following 
considerations : 

Under  Shannon's  Code,  sec.  5093,  unlawful  detainer 
is  thus  defined: 

"Unlawful  detainer  is  where  the  defendant  enters  by 
contract,  either  as  tenant  or  as  assignee  of  a  tenant,  or  as 
personal  representative  of  a  tenant,  or  as  subtenant,  or 
by  collusion  with  a  tenant,  and,  in  either  case,  willfully 
and  without  force,  holds  over  the  possession  from  the 
landlord,  or  the  assignee  of  the  remainder  or  reversion." 

It  is  perceived  that  one  essential  element  of  the  defini- 
tion is  that  the  defendant  or  the  one  under  whom  he 
claims  must  have  entered  by  contract.  In  the  present 
case  it  appears,  as  already  stated,  that  Alfred  Sutton 
was  tenant  by  the  curtesy.  Flem  Burnette  took  such 
rights  as  he  had,  and  no  more.  The  same  is  true  of  the 
widow  of  Burnette,  the  present  defendant.  Tenancy  by 
the  curtesy  is  an  estate  for  life  created  by  the  act  of 
the  law.  The  law  vests  the  estate  in  the  husband  im- 
mediately upon  the  death  of  the  wife  without  entry.  4 
Kent,  Comm.,  marg.  pp.  27,  29.  So  it  appears  that 
neither  the  estate  was  created  nor  was  possession  secured 
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by  contract.  Hence  an  action  of  unlawful  detainer  could 
not  lie  by  the  remaindermen  against  an  assignee  of  the 
tenant  by  the  curtesy  holding  over  after  the  expiration 
of  that  estate. 

Again^  it  is  manifest  from  the  language  of  the  section 
which  we  have  quoted  that  it  applies  alone  to  one  who 
occupies  the  relation  of  tenant,  or  the  assignee  of  a  ten- 
ant, or  the  personal  representative  of  a  tenant,  or  a  sub- 
tenant, or  one  holding  by  collusion  with  the  tenant,  and 
that  the  word  "tenant"  here  has  reference  to  the  relation 
of  landlord  and  tenant,  and  not  the  more  remote  mean- 
ing which  the  word  "tenant"  bears  as  used  in  the  expres- 
sions "tenant  by  the  curtesy,"  "tenant  in  coI^mon,"  and 
the  like. 

This  point  is  brought  out  more  clearly  when  .we  note 
that  the  section  quoted  was  drawn  from  section  5  of  the 
original  act  of  1821  (Acts  121,  c.  14),  and  when  we  ob- 
serve the  changes  which  were  made  when  the  Code  sec- 
tion was  prepared. 

Section  5  of  the  original  act  read  as  follows : 

"If  any  tenant  or  tenants  for  term  of  life  or  lives, 
year  or  years,  or  other  person  or  persons,  who  are  or 
shall  be  in  possession  of  any  lands,  tenements,  or  her- 
editaments, by,  from,  or  under,  or  by  collusion  with  such 
tenant  or  tenants,  shall  willfully  and  without  force  hold 
over  any  lands,  tenements,  or  hereditaments,  after  de- 
mand and  notice  in  writing  given  for  the  delivery  of  the 
possession  thereof  by  his,  her  or  their  landlord  or  land- 
lords, lessor  or  lessors,  or  the  person  or  persons  to  whom 
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the  remainder  or  reversion  of  such,  lands,  tenements  or 
hereditaments  shall  belong,  his,  her,  or  their  agent  or 
attorney,  thereunto  lawfully  authorized,  then  such  per- 
son or  persons  so  holding  over  shall  be  guilty  of  an  un- 
lawful detainer/'  See  Caruthers  &  Nicholson's  Comp. 
St.,  p.  342. 

This  same  section  is  reproduced,  in  substance,  in  the 
case  of  Lane  v.  Marshall,  Mart.  &  Y.,  255,  259. 

Under  this  section,  as  it  appears  in  the  original  act, 
there  can  be  no  doubt  that  the  action  would  run  against 
a  tenant  by  the  curtesy,  and  this  seems  to  have  been  the 
understanding,  as  appears  from  the  case  last  cited.  It 
is  apparent,  however,  that  when  the  Code  section  was 
prepared  the  feature  of  the  original  act  pertaining  to 
life  tenants  was  designedly  omitted,  and  the  scope  of  the 
action  thereby  very  much  narrowed. 

It  results  that  the  judgment  of  the  court  below  must  be 
affirmed. 
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Gallatin  Turnpike  Co.  v.  Pubyear. 
{Nashville.    December  Term,  1905.) 

1.  ADMIKI8TBAT0B  DX  BONIS  NON.  limitation  of  time  for 
appointment  applies  to. 
The  statute  prescribing  the  seyeral  periods  of  limitation  within 
which  administration  may  be  granted  upon  the  estates  of  de- 
cedents applies  to  administrators  de  bania  wm,  as  well  as  to 
original  administrators. 

Code  cited  and  conctrued:  Sec.  3956  (S.);  sec.  8061  (M.  ft  V.); 
sec.  2220  (T.  ft  S.  and  1858). 

Cases  cited  and  distinguished:  Crossan  v.  McCrary,  87  Iowa,  684; 
Adams  y.  Richardson,  5  Tex.  Civ.  App.,  439;  Kempton  v.  Swift, 
2  Mete.  (Mass.),  70;  Bancroft  v.  Andrews,  6  Cush.  (Mass.), 
493;  Holmes,  Petitioner,  88  Me.,  577. 

8.  SAME.  Appointment  of,  cannot  be  attacked  collaterally. 
The  county  court  having  original  and  independent  jurisdiction 
of  the  appointment  of  administrators  and  the  revocation  of 
their  letters,  a  defendant  sued  by  a  person  acting  as  adminis- 
trator de  bonis  non,  under  the  apparent  authority  of  the  county 
court,  cannot,  in  such  suit,  collaterally  question  the  validity  of 
the  appointment  of  such  administrator. 

Cases  cited  and  approved:  State  v.  Anderson,  16  Lea,  321;  Wil- 
son V.  Frazier  &  McKinney,  2  Humph.,  31;  Wilson  v.  Hoss,  3 
Humph.,  142;  Franklin  v.  Franklin,  91  Tenn.,  119. 

8.  SAME.  Same.  Same.  One  sued  by  administrator  may  attack 
appointment  in  county  court,  when. 
Where  the  county  court  has  exceeded  its  authority  and  granted 
administration  after  the  time  limited  by  statute  therefor,  a  per- 
son sued  by  one  acting  as  administrator  de  bonis  non,  under  the 
apparent  authority  of  said  court,  has  such  an  interest  in  the 
question  of  the  validity  of  the  appointment  of  such  administra- 
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tor  as  entitles  him  to  apply  to  the  county  court  issuing  the 
letters  for  a  revocation  of  the  administration  upon  the  grounds 
above  stated. 


FROM  SUMNER. 


Appeal  from  the  Circuit  Court  of  Sumner  County. 
D.  B.  Bell,  Judge. 

J.  W.  Blackmore,  for  Turnpike  Co. 

W.  A.  Guild  and  D.  B.  Pubybar,  for  Puryear. 


Mr.  Justice  Neil  delivered  the  opinion  of  the  Court 

On  the  15th  of  January,  1904,  a  petition  was  filed  by 
plaintiff  in  the  county  court  of  Sumner  county  against 
the  defendant.  This  petition  contained  the  following 
allegations : 

That  John  Bvms  died  intestate  in  Sumner  county, 
Tennessee,  in  the  year  1841,  and  that  at  the  January 
term  of  the  county  court  of  that  county  in  the  year  1842 
administration  was  granted  on  his  estate;  that  in  Jan- 
uary, 1903,  sixty-two  years  after  the  death  of  said  Byrns, 
the  county  court  made  an  order  appointing  another  ad- 
ministrator for  said  estate,  viz.,  the  defendant,  D.  B. 
Puryear,  who,  under  color  of  this  appointment,  has  as 
such  administrator  de  bonis  non  brought  suit  against  the 
petitioner  in  the  chancery  tourt  of  Sumner  county. 
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It  is  alleged  that  this  action  of  the  county  court  is 
directly  in  opposition  to  the  provisions  of  the  Code  upon 
the  subject^  inasmuch  as  none  of  the  exceptions  provid- 
ed for  in  the  statute  existed  in  favor  of  the  said  estate. 

The  prayer  of  the  petition  was  that  the  administration 
should  be  revoked. 

A  demurrer  was  filed  by  the  administrator,  making 
two  points :  Firsts  that  the  statutory  inhibition  did  not 
apply  to  administrators  de  bonis  non,  but  only  to  orig- 
inal administrators;  and,  secondly,  that  the  petitioner 
did  not  occupy  such  a  relation  to  the  estate  as  that  it 
could  question  the  appointment. 

The  county  court  sustained  the  second  ground  of  de^ 
murrer  and  dismissed  the  petition.  Thereupon  an  ap- 
peal was  prosecuted  to  the  circuit  court  of  the  county, 
and  there  both  grounds  of  demurrer  were  sustained,  and 
the  petition  dismissed.  From  this  latter  judgment  an 
appeal  was  prayed  and  prosecuted  to  this  court,  and 
errors  have  been  assigned  here. 

The  statute  referred  to  is  Shannon's  Code,  sec.  3955. 

This  section,  with  its  various  subsections,  reads  as 
follows: 

"3955.  The  time  within  which  administration  may 
be  granted  shall  be  as  follows: 

"(1)  When  deceased  was  entitled  to  a  remainder  not 
reduced  to  possession.— -Where  a  person  dies  entitled  to 
a  vested  or  contingent  remainder,  not  reduced  to  posses- 
sion in  his  lifetime,  ten  years  after  the  termination  of 
the  life  or  other  particular  estate  on  which  the  remainder 
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depends  shall  be  given  to  administer  upon  his  estate 
in  said  remainder. 

"(2)  Administration  may  be  granted  at  any  time 
within  thirty  years  from  the  death  of  the  deceased  to 
any  person  entitled  to  distribution  who  was  an  infant 
or  married  woman  when  the  deceased  died. 

"(3)  A  special  administration  may  be  granted  for 
the  purpose  of  prosecuting  any  claim  against  the  gov- 
ernment of  the  United  States,  without  any  limitation  of 
time. 

"(4)  But  in  no  other  case  shall  letters  of  adminis- 
tration be  granted  where  the  deceased  died  twenty  years 
before  application  made  for  the  same ;  and  all  letters  tes- 
tamentary or  of  administration  granted  after  the  said 
period  of  twenty  years,  to  any  other  than  a  distributee 
who  was  such  infant  or  married  woman,  shall  be  utterly 
void  and  of  no  eflEect" 

In  the  brief  of  counsel  for  the  defendant  in  error  we 
are  referred  to  the  statutes  and  decisions  of  other  States 
— ^the  decisions  referred  to  being  Crossan  v.  McCrary,  37 
Iowa,  684 ;  Adams  v.  Richardson,  5  Tex.  Civ.  App.,  439, 
27  S.  W.,  29;  Kempton  v.  Sivift,  2  Mete.  (Mass.),  70; 
Bancroft  v.  Andrews,  6  Cush.  (Mass.),  493;  Holmes, 
Petitioner,  33  Me.,  577. 

The  Iowa  and  Massachusetts  statutes  seem  to  refer 
in  terms  to  original  administrations,  and  in  Texas  there 
seems  to  be  a  special  provision  in  favor  of  administra- 
tors de  "bonis  non. 
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These  cases  afford  no  aid  in  the  construction  of  our 
statute. 

We  are  of  the  opinion  that  the  section  of  the  Code 
which  we  have  quoted  was  intended  to  cover  the  whole 
subject,  and,  no  saving  having  been  made  in  favor  of 
administrators  de  hon/is  non,  we  can  make  none.  It  was 
designed  as  a  statute  of  repose. 

The  first  ground  of  demurrer  must  therefore  be  over- 
ruled. 

The  second  ground  must  also  be  overruled.  The  com- 
plainant having  been  sued  by  the  defendant,  acting  as 
administrator  under  the  apparent  authority  of  the  coun- 
ty court,  it  had  a  direct  interest  in  the  question,  whether 
he  was  a  legal  administrator.  Under  our  decisions  it 
could  not  raise  the  question  collaterally  in  the  suit 
brought  against  it,  since  the  county  court  has  original 
and  independent  jurisdiction  in  the  appointment  of  ad- 
ministrators, and  in  the  revocation  of  their  letters.  State 
v.  Anderson,  16  Lea,  321 ;  Wilson  v.  Frazier  &  McKinney, 
2  Humph.,  31 ;  Wilson  v.  Hoss,  3  Humph.,  142 ;  Franklin 
V.  Franklin,  91  Tenn.,  119, 18  S.  W.,  61. 

Having  the  interest  stated,  and  there  being  no  law 
authorizing  the  petitioner  to  make  the  controversy  in 
any  other  court,  it  necessarily  follows  that  it  had  the 
right  to  apply  to  the  county  court  to  test  the  validity 
of  the  appointment,  and,  in  case  that  court  should  declare 
the  appointment  invalid,  then  to  have  the  letters  revoked. 

Of  course,  we  do  not  wish  to  be  understood  as  inti- 
mating  that  a  defendant,  sued  by  an  administrator,  could 
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institute  an  action  in  the  county  court  for  revocation 
of  his  letters,  on  the  ground  of  any  mere  irregularity 
fallen  into  by  the  county  court  in  the  exercise  of  its 
powers,  OP  that  such  defendant  could  raise  a  question 
as  to  whether  that  court  had  passed  over  one  having 
a  preferred  right  to  administer  and  had  selected  one 
having  an  inferior  claim.  The  present  case,  according 
to  the  facts  set  out  in  the  petition,  is  one  wherein  the 
county  court  had  passed  the  bounds  of  its  authority 
under  the  statute;  yet  it  is  apparent  that  the  court  re- 
ferred to  was  the  only  one  that  could  deal  with  the  ques- 
tion, since  we  cannot  say  that  its  action  was  absolutely 
void  on  its  face,  as  it  is  possible  one  of  the  exceptions 
provided  for  in  the  statute  may  have  existed. 

It  results  that  the  judgment  of  the  circuit  court  must 
be  reversed,  and  the  cause  remanded  to  that  court,  with 
directions  to  reverse  the  judgment  of  the  county  court 
dismissing  the  petition,  and  to  remand  to  that  court  for 
further  proceedings. 

Defendant  will  pay  the  costs  of  this  court  and  of  the 
circuit  court 
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Gardner  v.  Deeds  &  Hirsig. 
(Nashville.    December  Term,  1905.) 

CONTRACT.  Action  for  breach  of,  maintainable,  without  manu- 
facture of  goods  sold  by  vendor,  when  vendee  refuses  to  accept 
performance.  Measure  of  damages — profits.  Case  in  judg- 
ment. 
Bill  filed  to  recover  damages  for  breach  of  written  contract 
whereby  defendants  purchased  from  complainant,  a  manufac- 
turer, five  hundred  buggies,  of  specified  descriptions  and  at 
stipulated  prices,  which  were  not  in  esse  but  were  to  be  manu- 
factured by  complainant  and  ordered  as  needed  by  defendants. 
Complainant  procured  all  the  materials  and  constituent  parts 
necessary  for  the  construction  of  the  buggies,  but  they  were 
not  manufactured  for  the  reason  that  defendants  refused  to 
order  them,  and  finally  declined  to  accept  performance. 

Held:  1.  Defendants  having  breached  the  contract,  complainant 
was  not  required  to  manufacture  the  buggies  In  order  to  main- 
tain an  action  for  damages. 

Cases  cited  and  approved:  Ault  v.  Dustin,  100  Tenn.,  366;  Hinck- 
ley V.  Pittsburg  Steel  Co.,  121  U.  S.,  264. 

2.  The  measure  of  damages  for  the  breach  of  the  contract  was 
the  profit  complainant  would  have  made  if  he  had  been  per- 
mitted to  complete  the  contract;  that  is,  the  contract  price 
of  the  goods  less  the  cost  of  manufacture. 

Cases  cited  and  approved:  Smith  v.  O'Donnell,  8  Lea,  468;  Sin- 
gleton V.  Wilson,  85  Tenn..  344;  Chisholm  &  Moore  Mfg.  Co. 
V.  U.  S.  Canopy  Co.,  Ill  Tenn.,  211;  Hinckley  v.  Pittsburg 
Steel  Co.,  121  U.  S.,  264;  P.  W.  &  B.  R.  R.  Co.  v.  Howard,  13 
How.  (U.  S.),  307;  U.  S.  v.  Behan,  110  U.  S.,  344;  Hale  v. 
Trout,  35  Cal.,  229;  Kimball  Bros.  v.  Deere,  Wells  &  Co.,  108 
Iowa,  376;   Cameron  v.  White   (Wis.),  43  N.  W.,  155,  5  L.  R. 
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A.,  493;  Black  River  Lumber  Co.  v.  Wamer,  93  Mo.,  374;  Tufts 
▼.  Welnfeld,  88  Wis.,  647;  Muskegon,  etc.,  Co.  v.  Keystone  Mfg. 
Co.,  133  Pa.,  132;  Kingman  &  Co.  v.  Western  Mfg.  Co.,  92  Fed.» 
489;  Kingman  &  Co.  v.  Hanna  Wagon  Co.,  176  111.,  553. 

Case  cited  and  distinguished:     Hard  wick  v.  Can  Co.,  113  Tenn., 
657. 


FROM  DAVIDSON. 


Appeal  from  the  Chancery  Court  of  Davidson  County, 
—-John  Allison,  Chancellor. 

H.  H.  Barr,  for  Gardner. 

P.  M,  EsTES,  for  Deeds  &  Hlrsig. 


Mr.  Justice  McAlister  delivered  the  opinion  of  the 
Court. 

This  cause  was  decided  at  a  former  day  of  the  term, 
in  which  the  decree  of  the  court  of  chancery  appeals  in 
favor  of  the  complainants  was  affirmed.  It  is  again 
before  the  court  on  a  petition  to  rehear. 

The  object  of  the  bill  was  to  recover  damages  for  the 
breach  of  a  written  contract  whereby  the  defendants, 
Deeds  &  Hirsig,  purchased  from  the  complainant,  Rus- 
sell-E.  Gardner,  five  hundred  buggies  of  specified  de- 
ne Tenn. — ^9 
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scriptions  and  stipulated  prices.  The  contract  contem- 
plated that  the  buggies  were  to  be  ordered  as  needed 
by  the  purchaser.  The  vendor  was  a  manufacturer  do- 
ing business  in  the  city  of  St.  Louis,  and  had  purchased 
all  the  necessary  material  and  constituent  parts  neces- 
sary for  the  construction  of  thie  vehicles ;  but  these  com- 
ponent parts  were  not  assembled  and  the  buggies  man- 
ufactured for  the  reason  that  the  purchasers.  Deeds  & 
Hirsig,  refused  to  order  them  and  finally  declined  to  ac- 
cept performance.  The  court  of  chancery  appeals  ex- 
pressly found  that  the  vendor,  Gardner,  was  without 
fault,  and  that  the  contract  had  been  breached  by  Deeds 
&  Hirsig  without  legal  justification. 

The  crucial  question  presented  to  this  court  on  the 
facts  found  by  the  court  of  chancery  appeals  was  in 
respect  of  the  measure  of  damages  the  vendor  was  enti- 
tled to  recover.  The  contention  made  on  behalf  of  Deeds 
&  Hirsig  in  this  court  was  that  the  measure  of  damages 
is  the  difference  between  the  contract  price  and  the  mar- 
ket price  of  the  buggies  agreed  to  be  purchased  at  the 
time  and  place  of  delivery,  and  that,  since  the  court  of 
chancery  appeals  had  found  that  the  price  of  buggies  and 
buggy  materials  during  the  year  1903,  when  this  contract 
was  to  be  performed,  had  materially  advanced  in  price, 
therefore  the  vendor  had  lost  nothing  and  was  entitled  to 
no  recovery  for  the  breach  of  the  contract,  except  per- 
haps nominal  damages. 

The  court  of  chancery  appeals,  while  finding  that  the 
price  of  buggies  and  buggy  materials  had  advanced,  yet 
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the  vendor  had  purchased  his  material  and  was  ready 
to  perform  his  contract,  and  could  have  furnished  the 
buggies,  and  was  therefore  entitled  to  recover  the  profits 
he  would  have  made,  had  the  contract  not  been  breached 
by  the  defendants,  Deeds  &  Hirsig. 

The  court  of  chancery  appeals  also  finds  that  in  the 
year  1902  complainant  buggy  company  sold  some  30,000 
vehicles,  the  output  of  its  concern;  that  it  practically 
only  manufactured  upon  orders ;  that  it  had  all  the  stock 
bought,  most  of  it  being  in  somewhat  a  finished  condi- 
tion, though  not  entirely  finished,  and  most  of  it  un- 
painted ;  and  that  the  concern  could  have  manufactured 
and  delivered  the  buggies  or  vehicles  for  which  the  de- 
fendants had  contracted  in  addition  to  the  others  sold. 

That  court,  however,  found  there  was  no  market  upon 
which  these  buggies  could  have  been  sold  at  a  profit,  or 
for  as  much  as  the  defendants  had  contracted  to  pay  for 
them,  and  that  if  their  constituent  parts  had  been  assem- 
bled and  manufactured  into  buggies,  and  the  lot  exposed 
for  sale  on  the  market,  it  would  have  resulted  in  a  sac- 
rifice and  a  loss  to  the  defendants  greater  than  would 
have  been  suffered  if  the  buggies  had  not  been  manu- 
factured and  exposed  to  sale. 

The  first  complaint  made  in  the  petition  to  rehear  is 
that  this  court  stated  in  its  original  opinion  that  "the 
court  of  chancery  appeals  found  there  was  no  market 
upon  which  these  goods  could  have  been  sold  at  a  profit 
or  for  as  much  as  the  defendants  had  contracted  to  pay 
for  them.''     "Defendant  respectfully  insists  that  this 
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court  has  confused  the  argument  of  the  court  of  chan- 
eery  appeals  with  its  finding  of  fact."  We  have  again 
reviewed  the  report  of  the  court  of  chancery  appeals,  and 
find  that  we  committed  no  error  in  our  interpretation  of 
their  findings  on  this  subject.  In  order  that  there  may 
be  no  mistake,  we  quote  the  exact  language  of  that  court 
on  this  subject  as  follows :  "It  is  shown  that  there  was 
no  established  market  for  buggies  in  the  sense  that  would 
have  enabled  the  complainant  in  the  case  to  have  placed 
the  buggies  which  the  defendants  had  contracted  for 
upon  the  market  and  sold  them  at  the  advanced  price,  or 
even  at  as  much  as  defendants  had  contracted  and 
agreed  to  pay." 

And  again:  "Or  that  there  was  any  place  where  he 
could  have  sold  them  at  all." 

And  again :  "The  proof  does  not  show  that  there  was 
any  place  either  in  Nashville  where  these  buggies  were 
to  be  delivered,  or  at  St.  Louis  where  they  were  to  be 
manufactured,  or  elsewhere,  where  the  complainant,  or 
any  one,  if  he  had  manufactured  them,  could  have  placed 
them  upon  the  market  and  sold  them  at  a  fixed  price." 

And  again:  **We  are  entirely  satisfied  that,  if  the 
complainant  could  have  sold  these  vehicles  at  a  profit, 
he  would  have  done  so." 

Again:  "We  are  satisfied  that,  if  the  defendants 
could  have  taken  and  sold  them  at  a  profit  to  themselves 
during  this  time,  they  would  have  done  so." 

Again,  in  another  place,  the  court  said:  "But  the 
proof  does  not  show,  and  we  infer  from  all  these  things 
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that  there  was  no  place  or  market  where  the  complain- 
anty  if  he  had  manufactured  these  goods,  could  have 
placed  them  and  forced  a  sale  at  a  profit" 

We  think  that  these  extracts  from  the  opinion  of  the 
court  of  chancery  appeals  fully  demonstrate  that  this 
court  was  not  in  error  in  its  former  statement  of  the 
findings  of  the  court  of  chancery  appeals  on  this  sub- 
ject. However,  the  real  ground  upon  which  we  bottomed 
our  decree  was  that  where  goods  are  to  be  manufactured 
upon  order,  and  there  is  no  specific  determinate  chattel 
in  esse,  and  the  purchaser  has  refused  to  accept  perform- 
ance of  the  contract  by  the  manufacturer,  the  measure 
of  damages  is  the  profit  which  the  manufacturer  would 
have  made  if  he  had  been  permitted  to  comply  with  his 
contract  This  is  the  rule  everywhere  recognized  for  the 
admeasurement  of  damages  in  such  cases. 

This  question  arose  in  HincJcley  v.  Pittsburg  Steel 
Co,,  121 U.  S.,  264, 7  Sup.  Ct,  875, 30  L.  Ed.,  967.  Hinck- 
ley agreed  in  writing  to  purchase  from  the  steel  com- 
pany rails  to  be  rolled  by  the  latter,  and  to  be  drilled  as 
may  be  directed,  and  to  pay  for  them  f 58  i)er  ton.  He 
refused  to  give  directions  for  drilling,  and  at  his  request 
the  steel  company  delayed  rolling  any  of  the  rails  until 
after  the  time  prescribed  for  their  delivery,  and  then  the 
defendant  advised  the  plaintiff  that  he  should  decline 
to  take  any  rails  under  the  contract  Held :  ( 1 )  Hinck- 
ley was  liable  in  damages  for  the  breach  of  the  contract. 
(2)  The  steel  CQmpany  was  not  bound  to  roll  the  rails 
and  tender  them  to  the  defendant.    (3 )    The  proper  rule 
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of  damages  was  the  difference  between  the  cost  per  ton 
of  making  and  deliyering  the  rails  and  the  contract  price 
of  f58  per  ton. 

In  the  midst  of  its  opinion,  the  court  said  as  follows : 
"Hinckley  contends  that  the  steel  company  should  have 
manufactured  the  rails  and  tendered  them  to  Hinckley, 
and  upon  his  refusal  to  accept  and  pay  for  them  should 
have  sold  them  in  the  market  at  Chicago,  and  held  the 
defendant  responsible  for  the  difference  between  what 
they  would  have  brought  on  such  sale  and  the  market 
price.  But  we  think  ^no  such  rule  is  applicable  to  this 
case.  This  was  a  contract  for  the  manufacture  of  an 
article,  and  not  for  the  sale  of  an  existing  article.  By 
reason  of  the  facts  found  as  to  the  conduct  and  action 
of  Hinckley,  the  steel  company  was  excused  from  ac- 
tually manufacturing  the  rails,  isind  the  rule  of  damages 
applicable  to  the  case  of  the  refusal  of  a  purchaser  to 
take  an  existing  article  is  not  applicable  to  a  case  like 
the  present  The  proposition  that  after  the  defendant 
had,  for  his  ow^n  purposes,  induced  the  plaintiff  to  delay 
the  execution  of  the  contract  until  after  the  31st  of 
August,  1882,  and  had  thereafter  refused  to  take  any 
rails  under  the  contract,  the  plaintiff  could  still  have 
gone  on  and  made  the  6,000  tons  of  rails  and  sold  them 
in  the  market  for  the  defendant's  account,  in  order  to 
determine  the  amount  of  its  recovery  against  the  de- 
fendant, can  find  no  countenance  from  a  court  of  jus- 
tice." 

The  court  of  chancery  appeals  finds  in  the  present  case 
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that  it  was  a  part  of  the  contract  between  these  parties 
that  Deeds  &  llirsig  should  order  the  buggies  of  the  sizes 
and  patterns  needed^  but  that,  notwithstanding  the 
buggy  company  had  frequently  been  urged  to  send  for- 
ward their  orders,  they  had  persistently  refused  to  do  so. 
Under  these  circumstances,  the  buggy  company  was  not 
required  or  expected  to  assemble  the  constituent  parts 
of  the  vehicle  and  manufacture  them  into  buggies. 

In  Ault  V.  Dustin,  100  Tenn.,  366,  45  S.  W.,  981,  it  was 
held  by  this  court  that  the  purchaser  of  a  quantity  of 
rope,  which  was  to  be  manufactured  and  delivered  upon 
his  orders  in  assorted  sizes  by  a  specified  date,  breached 
his  contract  by  failure  to  give  orders  a  sufficient  time 
before  the  date  fixed  for  final  delivery  to  reasonably 
enable  the  seller  to  manufacture  and  deliver  the  goods. 
It  was  further  said  in  that  case  that  the  law  will  imply 
as  a  term  of  this  contract  that  the  specifications  should 
be  furnished  within  a  reasonable  time,  in  order  to  enable 
the  defendant  to  comply  with  his  contract  by  the  time 
limited;  citing  1  Beach  on  Contracts,  sec.  133.  It  was 
clearly  the  duty  of  Deeds  &  Hirsig  to  have  advised  the 
manufacturer  of  the  kind  and  number  of  vehicles  desired 
from  time  to  time  during  the  continuance  of  the  con- 
tract, and  there  was  no  obligation  resting  on  the  buggy 
company  to  manufacture  the  vehicles  until  they  were  so 
ordered. 

In  Hinckley  v.  Steel  Co.,  supra,  the  court  held  that 
under  the  circumstances  Hinckley  was  estopped  from 
insisting  that  the  plaintiff  should  have  undertaken  the 
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risk  and  expense  of  actually  making  and  selling  the  rails. 
These  considerations  also  show  that  the  rule  of  damages 
adopted  by  the  circuit  court  was  the  proper  ona  It  was 
in  accordance  with  the  rule  laid  down  by  this  court  in 
Philadelphia,  Wilmington  d  Baltimore  R.  B.  Co.  v. 
Hotcard,  13  How.,  307,  14  L.  Ed.,  157.  In  that  case,  a 
contractor  for  the  building  of  a  railroad  sued  the  com- 
pany for  its  breach.  On  the  question  of  damages,  this 
court  said  (page  344  or  13  How.,  14  L.  Ed.,  157) :  *lt 
must  be  admitted  that  actual  damages  were  all  that  law- 
fully could  be  given  in  an  action  of  covenant,  even  if  the 
company  had  been  guilty  of  fraud.  But  it  by  no  means 
follows  that  profits  are  not  to  be  allowed,  understanding, 
as  we  must,  the  term  ^profits'  in  this  instruction  as  mean- 
ing the  gain  which  the  plaintiff  would  have  made  if  he 
had  been  permitted  to  complete  his  contract  Actual 
damages  clearly  include  the  direct  and  actual  loss  which 
the  plaintiff  sustains  propter  rem  ipsam  non  habitam. 
In  the  case  of  a  contract  like  this,  that  loss  is,  among 
other  things,  the  difference  between  the  cost  of  doing 
the  work  and  the  price  to  be  paid  for  it.  This  difference 
is  the  inducement  and  real  consideration  which  causes 
the  contractor  to  enter  into  the  contract  For  this  he 
expends  his  time,  exercises  his  skill,  uses  his  capital,  and 
assumes  the  risks  which  attend  the  enterprise  And  to 
deprive  him  of  it,  when  the  party  had  broken  the  con- 
tract and  unlawfully  put  an  end  to  the  work,  would  be 
unjust.  Wherever  profits  are  spoken  of  as  not  a  subject 
of  damages,  it  will  be  found  that  something  contingent 
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upon  future  bargains  or  speculations  or  states  of  the 
market  are  referred  to,  and  not  the  difference  between 
the  agreed  price  of  something  contracted  for  and  its  as- 
certainable value  or  cost  See  Mdsterton  v.  Mayor  of 
Brooklyn,  7  Hill  (N.  Y.),  61,  42  Am.  Dec,  38,  and  cases 
there  referred  to.  We  hold  it  to  be  a  dear  rule  that  the 
gain  or  profit  of  which  the  contractor  was  deprived  by  the 
refusal  of  the  company  to  allow  him  to  proceed  with  and 
complete  the  work  was  the  proi)er  subject  of  damages." 
In  V.  S.  V.  Behan,  110  U.  S.,  344,  4  Sup.  Ot,  81,  28 
L.  Ed.,  168,  the  rule  was  thus  stated :  "The  prima  facie 
measure  of  damages  for  the  breach  of  a  contract  is  the 
amount  of  the  loss  which  the  injured  party  has  sustained 
thereby.  If  the  breach  consists  in  preventing  the  perfor- 
mance of  the  contract  without  the  fault  of  the  other 
party,  who  is  willing  to  perform  it,  the  loss  of  the  latter 
will  consist  of  two  distinct  items  or  grounds  of  dam- 
age, viz. :  First,  what  he  had  already  expended  towards 
performance  (less  the  value  of  materials  on  hand) ;  sec- 
ondly, the  profits  that  he  would  realize  by  performing 
the  whole  contract.  The  second  item,  profits,  cannot  al- 
ways be  recovered.  They  may  be  too  remote  and  specu- 
lative in  their  character,  and  therefore  incapable  of  that 
clear  and  direct  proof  which  the  law  requires.  But  when, 
in  the  language  of  Chief  Justice  Nelson  in  the  case  of 
Masterton  v.  Mayo7'  of  Brooklyn,  7  Hill,  69,  42  Am.  Dec, 
?8,  they  are  ^the  direct  and  immediate  fruits  of  the  con- 
tract,' they  are  free  from  this  objection.  They  are  then 
part  and  parcel  of  the  contract  it  is  entering  into,  and 
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constitute  a  portion  of  its  very  elements ;  something  stip- 
ulated for,  the  right  to  the  enjoyment  of  which  is  just  as 
clear  and  plain  as  to  the  fulfillment  of  any  other  stipla- 
tion." 

In  Hale  v.  Trout,  35  Cal.,  229,  the  facts  were :  That 
A.  and  B.  entered  in  to  a  contract  by  which  A.  waa  to 
manufacture  for  B.  a  given  amount  of  lumber  by  spec- 
ified term,  for  which  B.  was  to  pay  a  fixed  price  per 
thousand,  payable  at  the  end  of  each  month,  and  B., 
without  fault  on  A.'s  part,  refused  to  pay  for  lumber 
sawed  and  received,  and  to  receive  any  more  lumber, 
declaring  the  contract  at  an  end.  Held,  that  the  rule 
of  damages  for  the  breach  is  the  difference  between  the 
cost  of  making  the  lumber  and  the  contract  price.  In 
other  words,  that  the  plaintiff  was  entitled  to  recover 
the  profits  that  he  would  have  made  had  he  been  per- 
mittted  to  complete  the  contract  See,  also,  Kimball 
Bros.  V.  Deere,  Wells  &  Co.,  108  Iowa,  676,  77  N.  W., 
1041. 

In  Cameron  v.  White  (Wis.),  43  N.  W.,  155^  6  L. 
R.  A.,  493,  it  was  held :  ^^The  measure  of  damages  in  an 
action  for  refusing  to  perform  a  contract  to  purchase 
lumber  to  be  gotten  out  and  delivered  by  plaintiff,  notice 
of  which  refusal  is  given  after  the  logs  have  been  pur- 
chased, but  before  any  of  them  have  been  sawed,  is  the 
profit  which  the  plaintiff  could  have  made  on  the  con- 
tract had  he  been  permitted  to  perform  the  same."  See, 
also,  Black  River  Lumber  Co.  v.  Warner,  93  Mo.,  374, 
6  S.  W.,  210;  Tufts  v.  Weinfeld,  88  Wis.,  647,  60  N.  W., 
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992 ;  Muskegon,  etc.,  Co.  v.  Keystone  Mfg.  Co.,  135  Pa., 
132, 19  Atl.,  1008 ;  Kingman  d  Co.  v.  Western  Mfg.  Co., 
92  Fed.,  489,  34  0.  0.  A.,  489 ;  Kingman  d  Co.  v.  Hanna 
Wagon  Co.,  176  111.,  553,  52  N.  E.,  328. 

In  Page  on  Contracts,  vol.  3,  section  1591,  the  rule  is 
announced  that,  ^^if  such  a  contract  is  broken  by  the 
yendee,  the  measure  of  damages  is  the  contract  price,  less 
the  cost  of  manufacture  f^  that  is  to  say,  he  could  recov- 
er the  profit  that  he  would  have  made  had  there  been  no 
breach.    13  Cyc,  p.  159,  citing  numerous  cases. 

In  Ault  V.  Dustin,  supra,  it  was  said :  "It  is  insisted 
on  behalf  of  defendants  that  this  was  not  a  sale  of  goods 
in  esse,  but  a  contract  to  manufacture  goods ;  that,  after 
a  person  ordering  goods  has  given  the  manufacturer 
notice  not  to  proceed  with  his  work,  the  party  so  noti- 
fied has  no  right  to  proceed  with  the  manufacture." 
This  court  recc^nized  this  contention  as  sound,  and 
quoted  from  2  Beach  on  Contracts,  sec.  766,  as  follows : 
"The  principle  is  universal  that,  while  a  contract  is  ex- 
ecutory, the  party  has  the  power  to  stop  performance 
on  the  other  side  by  an  explicit  direction  to  that  effect, 
subjecting  himself  to  such  damages  as  will  be  compensa- 
tion to  the  other  party  for  being  stopped  in  the  perform- 
ance of  his  work.  The  party  thus  forbidden  cannot  af- 
terwards go  on,  and  thereby  increase  the  damages,  and 
then  recover  such  damages.  .  .  .  The  legal  right  of 
a  party,  on  general  principles,  to  violate,  abandon,  or 
renounce  his  contract,  on  the  usual  terms  of  compensa- 
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tion  to  the  other  party  for  damages  which  the  law  al- 
lows, is  universally  recognized/' 

Now,  it  is  very  true  that,  when  Deeds  &  Hirsig  noti- 
fied the  buggy  company  that  they  would  not  accept  the 
vehicles,  the  manufacturer  was  not  warranted  in  manu- 
facturing the  vehicles,  and  thereby  increasing  the  dam- 
ages. But,  under  all  the  authorities,  he  was  clearly  en- 
titled to  compensation  for  the  breach,  and,  under  the 
rule  announced,  his  compensation  is  to  be  measured  by 
the  profits  he  would  have  made  if  he  had  been  permitted 
to  complete  his  contract. 

The  case  of  Smith  v.  O^Donnell,  8  Lea,  468,  clearly  an- 
nounced the  rule  that  in  such  cases  the  measure  of  com- 
pensation is  the  profit  that  would  have  been  derived 
from  the  execution  of  the  contract  Singleton  v.  Wil- 
son,  85  Tenn.,  344,  2  g.  W.,  801.  See,  also,  Ghisolm  d 
Moore  Mfg.  Co.  v.  U.  S.  Canopy  Co.,  Ill  Tenn.  (3 
Cates),  211,  77  S.  W.,  1062.  The  case  of  EardvAck  v. 
Can  Co.,  113  Tenn.,  657,  88  S.  W.,  797,  relied  on  by  the 
complainants  for  the  rule  that  the  measure  of  damages 
in  such  cases  is  the  difference  between  the  contract  price 
of  the  chattel  and  its  market  value,  is  not  in  point,  for 
the  reason  It  appeared  that  in  that  case  the  stoves  had 
all  been  manufactured  and  were  in  esse. 

Let  the  petition  to  rehear  be  dismissed. 
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INMAW,  AKEES  &  iNMAN  V.  ELK  COTTON  MILLS. 

{Nashville.    December  Term,  1905.) 

1.  OONTRAOT  OF  SALE.    Seller  may  disregard  notice  of  can- 
cellation by  purchaser. 

If  the  purchaser  of  goods  sold  for  future  delivery,  notify  the 
seller,  before  deliyerry,  that  he  will  refuse  to  accept  the  goods, 
the  seller  may,  at  his  option,  treat  the  notice  and  intention  to 
cancel  on  the  part  of  the  buyer  as  inoperative,  and  await  the 
time  when  the  contract  is  to  be  executed,  and  then,  upon  mak- 
ing a  tender  of  the  goods,  hold  the  buyer  responsible  for  all 
the  consequences  of  nonperformance. 

Cases  cited  and  approved:  Gentry  v.  Margolius,  110  Tenn.,  674; 
Ault  V.  Dustln,  100  Tenn.,  366;  Barker  v.  Reagan,  4  Heisk.,  590; 
Roehm  v.  Horst,  178  XJ.  S.,  1;  Smith  v.  Georgia  Loan,  etc.,  Co., 
113  Ga.,  975;  Kadish  v.  Young,  108  m.,  170;  Howard  v.  Daily, 
61  N.  Y.,  362. 

2.  SAME.     Same.    Preserves  contract  for  benefit  of  both  parties, 
when. 

But  in  the  case  stated  in  the  first  headnote  the  seller  refusing  to 
acquiesce  in  the  attempted  cancellation  by  the  purchaser  keeps 
the  contract  alive  for  the  benefit  of  both  parties  and  therefore 
the  seller  remains  subject  to  all  his  obligations  and  liabilities 
under  said  contract,  thereby  enabling  the  purchaser  not  only 
to  complete  the  contract  if  he  so  desires,  notwithstanding  his 
former  repudiation  of  it,  but  also  to  take  advantage  of  any 
supervening  circumstances  which  would  Justify  him  in  declin- 
ing to  complete  it. 

See  cases  cited  under  first  headnote. 

3.  SAME.     Saxne.    Same.    Case  in  judg^nent. 

Complainants  agreed  to  sell  and  deliver  to  defendant  fifty  bales 
of  cotton  at  a  specified  price  and  defendant  before  delivery 
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notified  complainants  that  It  would  refuse  to  accept  the  cot- 
ton, but  complainants  declined  to  recognize  the  cancellation  of 
the  order  and  thereafter  tendered  to  defendant  only  forty-nine 
bales  of  cotton  of  the  kind  specified  in  the  contract.  Upon  de- 
fendant's refusal  to  accept  the  forty-nine  bales  tendered,  the 
cotton  was  re-sold  by  complainants  who  filed  the  bill  in  this 
cause  to  recover  the  loss  occasioned  by  the  re-sale. 

Held:  The  agreement  by  complainants  to  sell  and  deliver  fifty 
bales  was  an  entire  contract  and  the  defendant's  notice  of  can- 
cellation did  not  obviate  the  necessity  of  a  tender  of  the  full 
number  of  bales  by  complainants  in  order  to  authorize  a  re- 
covery for  defendant's  cancellation  and  breach  of  contract. 

4.    <iuestion  resenred  and  not  decided. 
Whether  a  person  trading  in  a  particular  market  will  be  taken 
to  have  dealt  according  to  a  known  general  custom  and  usage 
of  that  market,  whether  he  in  fact  knows  of  the  custom  and 
usage  or  not 

Cases  cited:  Railroad  v.  Naive,  112  Tenn.,  239;  Star  Glass  Co. 
T.  Morey,  108  Mass.,  670;  Samuels  v.  Oliver,  130  IlL,  73. 


FBOM   LINGOLK. 


Appeal  from  the  Chancery  Court  of  Lincoln  County. 
— Waltee  S.  Beaeden,  Chancellor. 

Ceowinovbb  &  Ceabteee,  and  GuJj  &  Holman^  for  In- 
man, Akers  &  Inman. 

0 

Caetee  &  Lamb^  for  Elk  Cotton  Mills. 


Me.  Chief  Justice  Beaed  delivered  the  opinion  of  the 
Court. 
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The  coiDplaiDante  in  this  cause  are  partners  located 
and  doing  a  cotton  business  in  Atlanta,  Georgia,  and 
the  defendant  is  a  corporation  engaged  in  the  mannfac- 
ture  of  cotton  goods  at  Fayetteville,  in  this  State.  The 
present  bill  is  filed  to  recover  the  sum  of  $508.64,  which 
it  is  alleged  has  accrued  to  the  complainants  from  a 
breach  of  an  executory  contract  for  the  sale  and  pur- 
chase of  fifty  bales  of  cotton.  On  the  17th  of  June,  1904, 
the  defendant  sent  to  the  complainants  at  Atlanta  the 
following  tel^rapi :  "If  at  11 1^  delivered  here  you  can 
ship  Elk  Cotton  Mills  here  fifty  bales  of  cotton  strict 
low  middling  prompt  shipment" — ^which  was  replied  to 
by  the  complainants  in  the  following  telegram:  "We 
accept  11%  strict  low  middling  delivered  at  Fayette- 
ville." This  contract  was  immediately  afterwards  con- 
firmed both  by  telegrams  and  letters  exchanged  between 
the  parties.  The  complainants,  not  having. the  cotton 
on  hand  at  Atlanta,  ordered  the  same  to  be  shipped  from 
Columbus  and  other  points  in  Mississippi,  where  they 
seemed  to  have  cotton  depots.  On  June  24,  1904,  they 
delivered  twenty-one  bales  to  the  railroad  for  shipment 
to  defendants;  on  June  25th,  three  bales;  and  on  June 
27th,  twenty-six  bales.  For  some  unexplained  reason 
this  cotton  was  much  delayed  en  route  to  Fayetteville. 
Many  complaints  by  letter  and  wire  were  made  by  de- 
fendant to  the  complainants  as  to  this  delay;  and  on 
July  6th,  the  cotton  not  then  having  been  received,  the 
defendants  sent  to  the  complainants  a  telegram  cancel- 
ing their  order  for  the  fifty  bales,  in  reply  to  which  the 
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complainants  sent  a  message  which  read  as  follows: 
"Fifty  bales  shipped  out  promptly.  Delay  if  any  with 
the  railroads.    We  will  not  accept  cancellation." 

The  defendant  deelintng  to  accept  the  cotton,  which 
arrived  in  Fayetteville  on  the  7th  of  July,  the  same  was 
sold  by  the  complainants,  and  the  present  bill  is  filed 
against  the  defendant  to  recover  the  loss  occasioned  by 
this  resale.  In  their  bill  the  complainants  insist  that 
in  Georgia,  as  well  as  in  other  cotton  States,  including 
Tennessee,  a  rule  had  been  adopted  by  the  cotton  trade 
several  years  prior  to  the  present  transaction,  known 
among  men  engaged  in  that  trade  as  the  "South  Caro- 
lina rule,"  which  embodied  a  use  and  custom  of  long 
standing,  universal  and  notorious  among  cotton  dealers 
and  purchasers  within  this  territory,  that  "prompt  ship- 
ment," in  a  contract  for  the  sale  of  cotton,  meant  a 
delivery  to  the  common  carrier  within  fourteen  days 
from  the  time  of  the  contract,  and,  the  delivery  of  this 
cotton  having  been  made  within  that  period,  that  what- 
ever delay  occurred  thereafter  resulted  from  the  action 
or  nonaction  of  the  railroads  so  receiving  it,  and  for  this 
complainants  were  not  liable.  It  is  further  insisted  in 
the  bill  that  the  complainants,  upon  the  defendant's 
final  declination  to  take  this  cotton,  gave  notice  that  it 
would  resell  it  on  its  account  and  that  in  the  resale  made 
in  accordance  with  this  notice  the  highest  market  price 
was  obtained.  The  defendant  answered,  and  averred 
that  no  such  rule  or  use  existed  as  was  alleged  by  the 
complainants,  or,  if  it  did,  averred  that  it  was  unknown 
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to  the  defendant,  and  therefore  did  not  bind  it.  It  fur- 
ther averred  that  prompt  shipment  in  its  telegram  and 
letters  meant  exactly  what  the  terms  expressed — that 
is,  immediate  shipment ;  that  the  need  of  the  cotton  cov- 
ered by  this  contract  was  pressing  at  the  time  of  the 
order,  as  was  well  understood  by  the  complainants ;  and 
that  it  was  in  this  view  that  promptness  in  shipment  was 
made  a  term  of  the  contract  It  further  denied  that  it 
had  notice  from  the  complainants  of  their  purpose  to 
make  a  resale  of  this  cotton. 

These  were  the  defenses  made  in  the  original  answer. 
It  developed,  however,  in  the  taking  of  the  proof,  that 
only  forty-nine  bales  of  cotton  of  the  shipments  made 
by  complainants  to  the  defendant  reached  Peyetteville, 
one  bale  disappearing  in  the  course  of  transportation, 
and  that  only  this  number  of  bales,  as  a  matter  of  fact, 
were  tendered  to  the  defendant,  and  only  that  number 
disposed  of  upon  its  resale.  When  this  was  disclosed, 
the  answer  was  amended  so  that  the  Elk  Cotton  Mills  as 
an  additional  defense  averred  that  the  complainants  had 
breached  their  contract  in  failing  to  tender  the  fifty 
bales  which  had  been  contracted  to  the  defendant. 

The  chancellor  dismissed  this  bill,  and  the  court  of 
chancery  appeals  has  aflirmed  his  decree,  resting  the  af- 
firmance upon  the  fact,  as  found  by  that  court,  that 
while  it  was  a  custom  of  long  standing  and  so  uniform 
and  notorious  in  Georgia,  North  Carolina,  South  Caro- 
lina, and  other  cotton  States  among  dealers  in  cotton 
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as  to  have  become  embodied  finally  in  the  rule  referred 
to  above,  that  prompt  shipment  meant  a  shipment  with- 
in fourteen  days  from  the  making  of  the  contract,  yet 
that  this  custom  and  rule  were  unknown  to  the  defend- 
ant and  to  certain  other  mills  in  the  State  of  Tennessee, 
and  it  was  therefore,  held  that  the  defendant  was  not 
bound  by  either,  and  that  the  delay  in  the  shipment  of 
this  cotton  was  a  breach  of  the  contract,  which  barred 
complainants  of  a  recovery. 

There  is  very  considerable  authority  for  the  conten- 
tion made  by  the  complainants  that  this  contract,  having 
been  closed  in  Atlanta,  was  a  Georgia  contract,  and  that 
the  terms  used  by  the  defendant  in  its  telegram  of  June 
17th,  to  wit,  "prompt  shipment,"  were  to  be  construed 
with  regard  to  the  well-established  usage,  existing  there, 
as  well  as  elsewhere,  in  the  cotton  States;  and  this, 
though  the  defendant  was  without  knowledge  of  the 
same.  In  Star  Glass  Go.  v.  Morey,  108  Mass.,  570,  it  was 
held  that  a  contract  made  in  Boston  for  glass  to  be  man- 
ufactured in  Philadelphia  and  there  delivered  to  the 
carrier  is  governed  by  the  customs  and  usages  prevail- 
ing  in  this  latter  city.  In  Samuels  v.  Oliver,  130  111., 
73,  22  N.  E..  499,  the  proposition  is  announced,  as  sup- 
ported by  many  previous  cases  determined  in  that  State, 
as  well  as  upon  the  authority  of  Lawson  on  Usages,  47, 
284-287,  that  a  person  doaling  at  a  particular  market 
will  be  taken  to  have  dealt  according  to  the  known  gen- 
eral custom  and  usage  of  that  market ;  and  this  has  been 
held  to  be  the  rule,  whether  he  in  fact  knows  of  the  cus- 
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torn  or  not.  While  the  exact  question  has  not  been  set- 
tled in  this  State^  yet  there  is  much  in  the  reasoning 
of  the  court  in  RdUroad  v.  Naive,  112  Tenn.,  239,  79  S. 
W.,  124,  64  L.  R.  A.,  443,  and  the  authorities  there  cited, 
which  give  support  to  the  insistence  of  the  complainants 
on  this  point.  It  is  not  necessary,  however,  for  us  to 
determine  this  question,  as  we  think  it  clear  the  com- 
plainants must  be  repelled  upon  another  and  distinct 
ground.  As  has  been  seen,  the  complainants  agreed  to 
sell  and  to  deliver  to  the  defendant,  at  Fayetteville,  fif- 
ty bales  of  strict  low  middling  cotton,  and  the  defend- 
ant agreed  to  purchase  and  receive  that  number  of  bales. 
A  delivery  of  a  less  number  was  not  a  compliance  with 
this  contract.  So  far  as  it  affected  the  contract  rela- 
tions of  the  parties,  a  failure  in  the  matter  of  one  bale 
was  as  much  as  a  failure  to  deliver  any  greater 
number  of  bales.  The  complainants  sue  to  recover  for 
the  breach  of  an  entire  contract,  and  in  order  to  main- 
tain  their  bill  they  must  show  a  compliance  or  a  willing- 
ness to  comply  with  it  as  an  entirety.  Failing  in  this 
latter  regard,  they  fail  altogether.  Tiedeman  on  Sales, 
section  101;  Barker  v.  Reagan,  4  Heisk.,  590.  Their 
insistence  that  they  were  relieved  from  tendering  fifty 
bales  by  reason  of  the  repudiation  of  the  contract  by 
the  defendant,  under  the  facts  found  by  the  court  of 
chancery  appeals,  cannot  avail  them.  If  they  had  ac- 
cepted thje  repudiation,  or  rather  cancellation  of  the  con- 
tract contained  in  the  telegram  from  the  defendant,  of 
July  7th,  then  this  failure  would  not  have  affected,  oth- 
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er  matters  out  of  the  way,  their  right  to  recovery.  This, 
however,  they  failed  to  do.  They  declined  positively  to 
accept  the  cancellation,  and  thus  kept  the  contract  alive 
between  themselves  and  the  defendant,  and  thus  en- 
abled the  defendant,  notwithstanding  its  attempted  can- 
cellation, to  avail  itself  of  any  previous  or  subsequent 
breach  on  the  part  of  the  complainant.  As  is  said  in 
Oentry  v.  MargoUua,  110  Tenn.,  674,  75  S.  W.,  959 :  "It 
takes  two  to  make  a  contract,  and  just  as  truly  it  takes 
two  to  do  away  with  one,  in  the  absence  in  the  contract 
itself  of  a  term  allowing  either  party  to  retire  at  pleas- 
ure." 

The  rule  of  law  on  this  subject  is  thus  stated  in  9  Oyc, 
p.  637 :  "If  a  promisee  elects  not  to  accept  the  remit- 
tance and  continues  to  insist  on  the  performance  of  the 
promise,  as  he  may  do,  the  contract  remains  in  existence 
for  the  benefit  and  at  the  risk  of  both  parties^  and  if 
anything  occurs  to  discharge  it  from  other  causes  the 
promisor  may  take  advantage  of  such  discharge.''  The 
following  authorities  are  cited  which  support  this  text : 
Smith  V.  Georgia  Loan,  etc.,  Co.,  113  Ga.,  975,  39  S.  E., 
410;  Kadish  v.  Young,  108  111.,  170,  43  Am.  Rep.,  548; 
Hmcard  v.  Daily,  61  N.  Y.,  362,  19  Am.  Rep.,  285.  See 
also,  Anlt  v.  Duatin,  100  Tenn.,  366,  45  S.  W.,  981. 

In  the  leading  case  of  Roehm  v.  Horst,  178  TJ.  S.,  1, 
20  Sup.  Ct.,  780,  44  L.  Ed.,  953,  in  discussing  the  effect 
of  an  unqualified  and  positive  refusal  to  perform  a  con- 
tract, though  the  performance  thereof  is  not  yet  due, 
the  supreme  court  of  the  United  States  quote  at  length 
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from  the  opinion  of  Cockburn,  Chief  Justice,  in  Frost  v. 
Knight,  L.  R.  7  Exch.,  Ill,  as  follows:  "The  law  with 
reference  to  a  contract  to  be  performed  at  a  future  time, 
where  the  party  bound  to  performance  announces  prior 
to  the  time  his  intention  liot  to  perform  it,  .  .  . 
may  be  thus  stated:  The  promisee,  if  he  pleases,  may 
treat  the  notice  and  intention  as  inoperative,  and  await 
the  time  when  the  contract  is  to  be  executed,  and  then 
hold  the  other  party  responsible  for  all  the  consequences 
of  nonperformance;  but  in  that  case  he  keeps  the  con- 
tract alive  for. the  benefit  of  the  other  party  as  well 
as  his  own.  He  remains  subject  to  all  his  obligations 
and -liabilities  under  it,  and  enables  the  other  party,  not 
only  to  complete  the  contract,  if  so  advised,  notwith- 
standing his  repudiation  of  it,  but  also  to  take  advan- 
tage of  any  supervening  circumstances  which  would  jus- 
tify him  in  declining  to  complete  it.  On  the  other  hand, 
the  promisee  may,  if  he  think  proper,  treat  the  repud- 
iation of  tie  other  party  as  the  wrongful  putting  an  end 
to  the  contract  and  may  at  once  bring  his  action  as  on 
breach  of  it;  and  in  such  action  he  will  be  entitled  to 
such  damages  as  would  have  arisen  from  the  nonper- 
formance of  the  contract  at  the  appointed  time,  subject, 
however,  to  abatement  in  respect  of  any  circumstances 

which  may  have  afforded  him  the  means  of  mitigating 
his  loss." 

We  think,  on  this  ground,  that  the  complainants'  bill 
was  not  maintainable,  and  therefore  should  be  dismiss- 
ed. The  costs  of  the  cause  will  be  paid  by  the  complain- 
ants. 
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Hbard  V.  Elliott  et  al. 
(Nashville.    December  Term,  1905.)' 

1.  DE  FAOTO  OFFICES.    Who  is.    Acts  of,  valid. 

Where  there  is  a  legally  existing  office,  and  one  acts  as  such 
offlicer  without  a  known  appointment  or  election,  but  under 
such  circumstances  of  reputation  or  acquiescence  as  are  cal- 
culated to  induce  people,  without  inquiry,  to  submit  to  or  in- 
voke his  action,  supposing  him  to  be  the  officer  he  assumes 
to  be,  his  acts  will  be  held  valid. 

Cases  cited  and  approved:  State  v.  Hart,  106  Tenn.,  269;  Mayor 
V.  Thompson,  12  Lea,  244;  Brewer  v.  State,  6  Lea,  198;  Cheek 
V.  Bank,  9  Helsk.,  489;  McLean  v.  State,  8  Heisk.,  249;  Doug- 
las V.  Neil,  7  Heisk.,  437;  Kelly  v.  Story,  6  Heisk.,  202;  Callo- 
way V.  Sturm,  1  Heisk.,  164;  Turney  v.  Dibrell,  3  Baxt.,  235 
Ward  V.  State,  2  Cold.,  605;  Blackburn  v.  State,  8  Head,  690 
Venable  v.  Curd,  2  Head,  582;  Moore  v.  State,  5  Sneed,  610 
Pearce  v.  Hawkins,  2  Swan,  87;  Bates  v.  Dyer,  9  Humph.,  162 
Bank  v.  Chester,  6  Humph.,  458;  State  v.  Carroll,  38  Conn., 
449;  Wilcox  v.  Smith,  5  Wend.  (N.  Y.),  231;  Mallett  v.  Uncle 
Sam's  Coal,  etc..  Mining  Co.,  1  Nev.,  188;  Cary  y.  State,  76 
Ala.,  78. 

2.  SAME.    Mere  usurper  is  not. 

Where  a  mere  intruder  or  usurper,  without  color  of  title,  simply 
assumes  to  exercise  authority  as  an  officer,  and  the  public 
knows,  or  reasonably  ought  to  know,  that  he  is  a  usurper,  his 
acts  are  absolutely  void  for  all  purposes. 

Cases  cited  and  approved:  Hamlin  y.  Kassafer,  15  Ore.,  456; 
Van  Amringe  v.  Taylor,  108  N.  C,  196. 

8.    SAME.    Case  in  Judgment. 
The  officer  of  entry  taker  was  consolidated  with  that  of  county 
surveyor  by  acts  of  1870,  ch.  68.    It  was  abolished  by  acts  1875, 
ch.  55,  but  was  again  established  by  acts  1879,  ch.  46.    T.  was 
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elected  county  surveyor  in  1881,  but  was  not  elected  entry* 
taker  until  April  4,  1887.  He  neyertheless  had  possession  of 
the  books  and  records  of  the  entry  ^taker's  office  from  1881 
until  1904,  held  himself  out  as  entry  taker,  was  reputed  to  be 
and  was  recognized  as  such  by  the  public,  and  during  all  that 
time  performed  the  duties  of  the  office. 

Held:  That  he  was  entry  taker  de  facto  prior  to  the  date  of  his 
formal  election  as  such,  and  an  entry  taken  by  him  on  January 
21,  1887,  was  valid. 

Acts  cited  and  construed:  1870,  ch.  68;  1875,  ch.  55;  1879,  ch.  46. 

4.  ENTBY  TAKER.  Office  of,  created  for  whole  Btate.  Optional 
with  county  court  to  elect. 
UndeY  an  act  "to  establish  the  entry  taker's  office,"  which  pro- 
vided that  the  Justices  of  the  county  courts  should,  every  four 
years,  elect  an  entry  taker  for  any  county  in  the  State  which 
desired  to  have  an  entry  taker,  the  office  of  entry  taker  was 
created  for  all  counties  in  the  State,  but  was  left  optional 
with  each  county  whether  it  would  fill  the  office  or  not  by  an 
election. 

Act  cited  and  construed:     1879,  ch.  46. 

■5.    EVIDENOE.    COUNTY  COURT.    Official   acts   of,  cannot  be 
proved  by  parol. 
The  minutes  are  the  only  competent  evidence'  of  the  proceed- 
ings of  the  county  court,  and  parol  evidence  is  not  admissible 
to  prove  its  official  acts. 

Case  cited  and  approved:  State,  ex  rel.,  v.  True  et  al.,  116 
Tenn.,  294. 


FROM  SEQUATCHIE. 


Appeal  from  the  Chancery  Court  of  Sequatchie  Coun- 
ty.—T.  M.  McCONNELL,  Chancellor. 


152  TENNESSEE  REPORTS.       [116  Tenn. 

Heard  ▼.  Elliott 
STATEMENT  OP  CASE  BY  MB.  JUSTICE  NEIL, 

By  an  act  passed  in  July,  1870  (Acts  1870,  p.  115, 
c.  68 ) ,  the  oflSce  of  entry  taker  in  the  State  was  consoli- 
dated with  the  office  of  county  surveyor.  By  chapter 
55,  p.  51,  of  the  Acts  of  1875,  the  office  of  county  entry 
taker  for  the  various  counties  in  the  State  was  abolished. 
On  the  26th  of  February,  1879  (Acts  1879,  p.  65,  c.  46), 
the  legislature  passed  an  act  entitled  "An  act  to  estab- 
lish the  entry  taker's  office." 

Section  1  of  this  act  reads  as  follows : 

"Be  it  enacted  by  the  general  assembly  of  the  State  of 
Tennessee,  that  there  shall  be  elected  by  the  justices  of 
the  county  courts,  a  majority  of  the  justices  being  pres- 
ent, at  the  April  term  of  the  court  or  any  quarterly 
term  of  said  court,  every  four  years,  an  entry  taker 
for  any  county  in  this  State  which  may  desire  to  have 
an  entry  taker  for  their  respective  counties.  Said  entry 
taker  shall  hold  his  office  for  four  years  and  until  his 
successor  is  elected,  and  qualified.  That  the  county,  if  it 
revives  the  office  of  entry  taker,  may  impose  the  duties 
upon  the  county  surveyor  or  register,  or  elect  some  one' 
else  to  fill  the  office." 

The  remaining  sections  concern  the  oath,  bond  and 
fees. 

During  the  year  1881,  J.  A.  Thurman  was  elected  coun- 
ty surveyor  of  Sequatchie  county,  and  his  election  was 
entered  upon  the  minutes  of  the  county  court.  The  min- 
utes do  not  show  that  he  was  elected  entry  taker,  or  that 
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the  duties  of  that  office  were  annexed  to  his  office  as 
county  surveyor. 

On  April  4, 1887,  Thurman  was  elected  entry  taker  by 
the  county  court,  and  this  election  was  entered  upon  the 
minutes  of  the  court 

The  court  of  chancery  appeals  finds  and  reports  that 
from  1881  continuously  until  January  or  February, 
1904,  J.  A.  Thurman  was  in  possession  of  the  books  and 
records  of  the  entry  taker^s  office,  held  himself  out  as 
entry  taker,  was  reputed  to  be  and  was  recognized  as 
such  by  the  public,  and  that  during  all  this  time  he  per- 
formed the  duties  of  the  office,  making  entries,  etc. 

On  the  21st  of  January,  1887,  defendant  made  his  en- 
try before  Thurman.  Complainant's  entry  was  made 
on  April  4, 1887,  being  after  the  formal  election  of  Thur- 
man as  entry  taker  and  the  entry  thereof  upon  the  min- 
utes of  the  county  court. 

Both  entries  are  special.  Defendant's  grant  was  is- 
sued on  his  entry  April  11,  1887.  Complainant's  grant 
was  issued  on  his  entry  April  19,  1887.  Both  grants 
cover  substantially  the  same  land. 

If  defendant's  entry  is  valid,  his  grant  relates  to  it, 
and  he  has  the  prior  right.  If  defendant's  entry  is  void, 
complainant's  right  would  be  superior,  since  his  grant 
would  relate  to  his  entry  of  April  4, 1887,  and  thus  sup- 
plant defendant's  grant  of  April  11th. 

The  case  turns  upon  defendant's  entry ;  that  is,  upon 
the  question  as  to  whether  it  is  valid  or  invalid. 

The  chancellor  decreed  in  favor  of  the  defendant,  dis- 
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missing  the  complainant's  bill.  On  appeal  the  court  of 
chancery  appeals  affirmed  the  decree  of  the  chancellor. 
From  the  latter  decree  an  appeal  has  been  prosecuted 
to  this  court,  and  errors  have  been  assigned  here. 

C.  C.  MooBE,  for  Heard. 

Stewart  &  Stewart,  for  Elliott  et  al. 


Mr,  Justice  Neil,  after  making  the  foregoing  state- 
ment of  facts,  delivered  the  opinion  of  the  Court 

We  are  of  opinion  that  the  court  of  chancery  appeals 
acted  correctly  in  affirming  the  decree  of  the  chancellor. 
The  long  possession  by  Thurman  of  the  books  and  papers 
of  the  office  and  the  performance  of  the  duties  thereof 
with  the  acquiescence  of  the  public,  prior  and  up  to  the 
time  when  defendant's  entry  was  made,  constituted  him 
an  entry  taker  de  facto;  that  is,  if  such  an  office  was  then 
in  existence,  a  question  which  we  shall  presently  con- 
sider. We  adopt  as  correct  the  following  definition  made 
by  Chief  Justice  Butler  in  State  v.  Carroll,  38  Conn., 
449,  9  Am.  Rep.,  409: 

'*An  officer  de  facto  is  one  whose  acts,  though  not 
those  of  a  lawful  officer,  the  law,  upon  principles  of 
policy  and  justice,  will  hold  valid,  so  far  as  they  in- 
\'olve  the  interests  of  the  public  and  third  persons,  where 
the  duties  of  the  office  were  exercised,  first,  without  a 
known  appointment  or  election,  but  under  such  circum- 
stances of  reputation  or  acquiescence  as  was  calculated 
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to  induce  people,  without  inquiry,  to  submit  to  op  invoke 
his  action,  supposing  him  to  be  the  ofllcer  he  assumed 
to  be ;  second,  under  color  of  a  known  and  valid  appoint- 
ment or  election,  but  where  the  officer  had  failed  to  con- 
form to  some  precedent  requirement  or  condition,  as  to 
take  an  oath,  give  a  bond,  or  the  like;  third,  under  color 
of  a  known  election  or  appointment,  void  because  the 
officer  was  not  eligible,  or  because  there  was  a  want  of 
power  in  the  electing  or  apiK>inting  body,  or  by  reason 
of  some  defect  or  irregularity  in  its  exercise,  such  in- 
eligibility, want  of  power,  or  defect  being  unknown  to 
the  public;  fourth,  under  color  of  an  election  or  appoint- 
ment by  or  pursuant  to  a  public  unconstftutional  law 
before  the  same  is  adjudged  to  be  such." 

We  have  several  decisions  in  this  State  bearing  upon 
one  or  more  of  the  points  contained  in  'the  foregoing 
definition.  They  are  State  v.  Hart,  106  Tenn.,  269,  61 
S.  W.,  7*0;  MoAjor  v.  Thompson,  12  Lea,  344;  Brewer 
V.  State,  6  Lea,  198;  Cheeh  v.  Bank,  9  Heisk.,  489;  Mc- 
Le<in  V.  State,  8  Heisk.,  249,  250;  Douglas  v.  Neil,  7 
Heisk.,  437 ;  Kelley  v.  Story,  6  Heisk.,  202 ;  Calloway  v. 
Sturm,  1  Heisk.,  764;  Turney  v.  Dibrell,  3  Baxt.,  235; 
Ward  V.  State,  2  Cold.,  605,  91  Am.  Dec,  270;  Black- 
hum  V-  State,  3  Head,  690;  Venahle  v.  Curd,  2  Head, 
582;  Moore  v.  State,  5  Sneed,  510;  Pearce  v.  Ha/wkins, 
2  Swan,  87,  57  Am.  Dec,  54;  Bates  v.  Dyer,  9  Humph., 
162 ;  Bank  v.  Chester,  6  Humph.,  458,  44  Am.  Dec,  318. 

The  special  portion  of  the  definition  above  quoted 
which  is  applicable  to  the  present  case  is  the  first  spec- 
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ification;  that  is,  where  one  acts  "without  a  known 
appointment  or  election,  but  under  such  circumstances 
of  reputation  or  acquiescence  as  were  calculated  to  in- 
duce people,  without  inquiry,  to  submit  to  or  invoke 
his  action,  supposing  him  to  be  the  officer  he  assumed 
to  be." 

The  facts  above  stated  show  the  required  circum- 
stances of  reputation  and  acquiescence.  Although  there 
was  no  actual  color  of  office,  in  any  form  of  appoint- 
ment or  election,  still  the  long  exercise  of  the  duties  of 
the  office  and  the  acquiescence  by  the  public  would,  as 
said  in  Wilcox  v.  Smith,  5  Wend.  (N.  Y.),  231,  21  Am. 
Dec,  213,  "afford  a  strong  presumption  of  at  least  a 
colorable  election  or  appointment."  See,  also,  Mallett 
V.  Uncle  Sam^s  Goal,  etc.,  Mining  Co.,  1  Nev.,  188,  90 
Am.  Dec.,  484,  and  Gary  v.  State,  76  Ala,,  78.  None  of 
our  cases  cited  above  bear  upon  this  special  phase  of 
the  question.  In  all  of  them  there  was  some,  form  of 
election  or  appointment  or  holding  over,  to  constitute 
color  of  office.  As  stated,  however,  we  are  of  opinion 
that  this  is  not  essential,  but  that  the  long  holding  one's 
self  out  as  entitled  to  the  office  and  performing  its  duties 
and  the  general  acquiescence  of  the  public  would  be  suf- 
ficient to  constitute  the  person  so  acting,  as  to  third 
persons,  an  officer  de  facto,  and  make  his  acts  as  such 
officer  valid,  since  it  appears  from  such  a  state  of  facts 
that  the  person  so  claiming  and  acting  is  an  officer  in 
the  estimation  of  the  public  resorting  to  him  for  official 
acts  and  relying  upon  him. 
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We  are  not  to  be  understood  as  intimating  that  the 
acts  of  a  mere  usurper  are  valid,  but,  as  said  by  the 
supreme  court  of  Oregon:  "The  color  of  right  which 
constitutes  one  an  officer  de  facto  may  consist  in  an  elec- 
tion or  appointment,  or  in  the  holding  over  after  the 
expiration  of  one's  term,  or  acquiescence  by  the  public 
in  the  acts  of  such  officer  for  such  length  of  time  as  to 
raise  the  presumption  of  colorable  right  by  election  or 
appointment''  Hamlin  v.  Ka^aafen,  15  Or.,  456, 15  Pac, 
778,  3  Am.  St.  Rep.,  176.  As  said  by  the  supreme  court 
of  North  Carolina:  "A  mere  intruder  or  usurper  is 
not  ordinarily,  but  may  become,  an  officer  de  facto  in 
some  cases  .  .  .  but  when,  without  color  of  author- 
ity, he  simply  assumes  to  act,  to  exercise  authority  as 
an  officer,  and,  the  public  knowing  that,  or  reasonably 
ought  to  know  that,  he  is  a  usurper,  his  acts  are  abso- 
lutely void  for  all  purposes."  Van  Amringe  v.  Taylor, 
108  N.  C,  196,  12  S.  E.,  1005,  12  L.  E.  A.,  202,  23  Am. 
St.  Bep.,  51.  The  distinction  is  found  in  the  length  of 
time  during  which  the  person  has  acted  as  an  officer, 
and  during  which  the  public  have  acquiesced  in  his  claim 
and  acts.  In  the  present  case  the  time  which  had  elap- 
sed before  the  defendant's  entry  was  made,  during  which 
the  public  had  recognized  Mr.  Thurman  as  entry  taker 
of  the  county  and  acquiesced  in  his  acts  as  such,  was 
sufficient  to  make  him  an  entry  taker  de  facto  and  his 
acts  good  as  to  third  persons. 

We  think  the  conclusion  above  reached  is  reinforced 
by  the  fact  that  under  the  act  of  1870  the  office  of  entry 
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taker  and  county  surveyor  had  been  consolidated,  and 
under  the  act  of  1879  the  county  court  was  authorized 
to  devolve  the  duties  of  entry  taker  upon  the  county 
surveyor.  The  public  were  thus  accustomed  to  associate 
the  office  of  entry  taker  with  that  of  county  surveyor. 
This  is  a  very  material  consideration,  since  it  appears 
that  in  1881  Thurman  was  really  elected  county  sur- 
veyor. It  was  natural  that  the  public  should  thereafter 
associate  the  office  of  entry  taker  with  his  office  of 
county  surveyor,  and  that  it  would  seem  very  reason- 
able to  them  that  he  should  immediately  claim  to  be 
entry  taker  and  act  as  such.  Under  these  circum- 
stances it  is  not  probable  that  any  one  would  take  the 
trouble  to  investigate  the  records  to  see  whether  the  lat- 
ter office  had  really  been  imposed  upon  the  holder  of 
the  former. 

We  shall  now  recur  to  the  question  which  we  post- 
poned a  few  moments  ago.  Did  the  act  of  1879  create 
the  office  of  entry  taker  for  all  of  the  counties  of  the 
State,  or  was  there  no  such  office  until  an  actual  election 
by  the  county  court? 

We  are  of  the  opinion  that  under  a  true  construction 
of  the  act  referred  to  the  office  of  entry  taker  was  re- 
vived all  over  the  State,  and  until  there  should  be  an 
election  by  the  county  court  it  remained  as  any  other 
unfilled  county  office.  The  caption  designates  the  act  as 
one  to  establishh  the  entry  taker's  office.  It  had  been 
previously  abolished  by  the  act  of  1875.  The  purpose 
was  to  restore  the  office.    We  do  not  think  tiiis  general 
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purpose  indicated  by  the  title  is  overcome  by  the  ex- 
pression in  the  body  of  the  act  concerning  a  "desire" 
which  any  county  may  entertain  to  have  an  entry  taker, 
or  by  the  use  of  the  expression  *'if  it  revives  the  office," 
etc.  The  substance  of  the  matter  was  that  the  office 
was  created  for  the  whole  State,  but  it  was  left  optional 
with  each  county  whether  it  would  fill  the  office  or  not 
by  an  election. 

The  entry  taker's  office  was  therefore  a  legal  one  in 
in  Sequatchie  county,  and  hence  one  as  to  which,  other 
conditions  concurring,  there  might  be*  a  de  fucto  incum- 
bent. 

There  is  one  other  question  in  the  case,  which  was 
given  great  prominence  in  the  opinion  of  the  court  of 
chancery  appeals,  and  has  been  much  debated  by  coun- 
sel, and  we  therefore  notice  it. 

The  court  of  chancery  appeals  found  that,  although 
the  minutes  of  the  county  court  for  the  year  1881  did 
not  show  that  Thurman  had  been  elected  entry  taker, 
yet  as  a  matter  of  fact  he  was  elected  entry  taker  by 
the  justices  of  the  county  court.  This  conclusion  was 
based  on  oral  evidence  taken  as  to  what  transpired  in 
the  countv  court  duriuff  the  terms  of  that  vear  concern- 
ing  this  matter.  This  evidence  was  objected  to  by  the 
complainant,  on  the  ground  that  it  was  not  competent 
to  prove  by  oral  evidence  the  official  acts  of  the  county 
court;  that  the  minutes  were  the  only  evidence  of  the 
determinations  reached  by  that  body.  This  objection 
was  overruled  by  the  court  of  chancery  appeals.     We 
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think  that  court  acted  errofneously  in  so  doing.  The  sub- 
ject is  fully  considered  by  this  court  in  an  opinion  de- 
livered at  the  present  term  by  Mr.  Justice  Shields  in  the 
case  of  State,  ex  rel,  v.  True  et  al.,  116  Tenn.,  294,  92 
S.  W.,  294,  and  we  refer  to  that  case,  without  further 

elaboration. 

In  reaching  the  decision  which  we  have  announced 
on  the  merits  of  the  case,  we  have  excluded  the  finding 
which  we  have  Just  referred  to.  It  does  not  appear  in 
the  statement  which  precedes  this  opinion. 

However,  on  the  grounds  previously  set  out,  we  ratify 
the  conclusion  reached  by  the  court  of  chancery  appeals, 
and  affirm  its  decree. 
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J.  W.  Key,  Admr.,  et  al.    v.  Andrew  Habbis  et  ah, 

m 

(Nashville.    December  Term,  1905.) 

1.  APPEALS.  To  supreme  court  from  decree  of  county  court  un- 
der insolvent  bill  to  sell  lands  of  decedent  to  pay  debts,  when. 
Where,  after  the  proper  suggestion  of  insolvency  of  a  decedent's 
estate  not  exceeding  the  value  of  one  thousand  dollars,  a  hill 
is  filed  in  the  county  court  to  sell  land  to  pay  the  debts,  and 
the  proceedings  are  conducted  according  to  the  chancery  prac< 
tice,  and  not  according  to  the  peculiar  procedure  prescribed 
by  sections  4070  to  4101,  inclusive,  of  Shannon's  Code  for 
the  conduct  of  such  suits  in  the  county  court,  an  appeal  from 
the  decree  of  the  county  court  lies  directly  to  the  supreme 
court  under  the  express  provisions  of  section  4907  of  Shannon's 
Code,  and  not  to  the  circuit  court,  although  the  county  court 
has  exclusive  Jurisdiction  of  such  suit.     (Post,  pp.  167-169.) 

Code  cited  and  construed:  Sees.  4003,  4066,  4070-4102,  4879, 
4880,  4907,  4908,  6071,  6112  (S.) ;  sees.  3108.  3170,  3175-3207. 
3864,  3865,  3891,  3892,  5005,  5045  (M.  &  V.) ;  sees.  2270,  2326, 
2830-2362,  3147,  3148,  3172,  3173,  4233,  4302  (T.  &  S.  and  1858). 

Cases  cited  and  approved:  Burgner  v.  Burgner,  11  Heis.,  731; 
Norville  v.  Cobb,  1  Lea,  467;  Linnville  v.  Darby,  1  Bax.,  307; 
Phillips  V.  Hoffman,  5  Cold;,  251;  Davidson,  Admr.,  in  the 
Matter  of  John  B.  Bates'  Estate,  2  Heis.,  533. 

9.  STATUTES.  Act  conferring  on  county  courts  Jurisdiction  con- 
current with  the  chancery  and  circuit  courts  to  sell  lands  of 
decedents  does  not  impliedly  repeal  special  legislation  for  ad- 
ministration of  insolvent  estates. 
The  statute  (Acts  1873,  ch.  64,  reproduced  in  Shannon's  Code, 
sees.  4067  and  6028)  conferring  on  the  county  courts  concur- 
rent jurisdiction  with  the  chancery  and  circuit  courts  to  sell 
real  estate  of  decedents  and  for  distribution  or  partition,  and 
116  Tenn.— 11 
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providing  that  tlie  mode  of  procedure  in  such  cases  in  the 
county  court  shall  conform  in  every  respect  to  the  rules  and  re- 
gulations for  the  conduot  of  similar  causes  in  the  chancery  and 
circuit  courts,  does  not  impliedly  repeal  the  special  legislation 
contained  in  the  Code  for  the  administration  of  insolvent  es- 
tates, and  does  not  interfere  with  the  jurisdiction  of  the  sub- 
ject as  distributed  between  the  chancery  and  county  courts. 
{Post,  pp.  167»  168,  169,  170.) 

Acts  cited  and  construed:     1878,  ch.  64. 

Code  cited  and  construed:    Sees.  4067,  6028  (S);  sees.  8172,  4981 
(M.  ft  v.). 

Case  cited  and  approved:    Zickler  v.  Bank,  104  Tenn.,  277,  293- 
801. 

8.  0ONTRAOT8.  No  compensation  for  services  by  one  for  anoth- 
er near  relative  in  family  relation,  unless  there  is  an  express 
contract  or  one  implied  from  the  exceptional  circomstances. 
Where  near  relatives  live  together  as  members  of  the  same  fami- 
ly, and  services  are  performed  by  one  for  the  other,  it  will 
be  presumed  that  no  charge  was  intended  to  be  made;  and  in 
order  to  raise  a  debt  out  of  such  circumstanced,  the  evidence 
must  show  expressly  that  a  contract  was  entered  into,  or  the 
circumstances  or  origin  of  the  services  must  be  so  exceptional 
as  to  rebut  the  presumption.    (Poat,  pp.  170,  171.) 

Cases  cited  and  construed:     Taylor  t.  Lincumfelter,  1  Lea^  83, 
and  citations;  Gorrell  v.  Taylor,  107  Tenn.,  568,  and  citations. 

4.  SAME.  Oompensation  for  services  rendered  an  idiotic  and 
helpless  sister. 
But  where  a  sister  claims  compensation  for  services  rendered  for 
a  deceased  sister  who  had  been  almost  an  idiot  for  her  entire 
life,  and  for  a  number  of  years  almost  as  helpless  as  a  baby» 
and  wholly  an  object  of  care,  and  a  burden  upon  the  labor  and 
resources  of  the  claimant  who  supplied  all  the  wants  of  the 
deceased  and  took  personal  care  of  her,  such  claimant  is  en- 
titled to  such  compensation  the  deceased  would  have  accorded 
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claimant,  if  she  had  acquired  full  possession  of  her  mental 
facolties  before  death,  and  had  possessed  an  ordinary  sense  of 
JusUce.  (Post,  pp.  165-167,  171,  172.) 

5.  8AKB.    Same.    Compensation  for  services  sustained  on  the 
ground  of  necessaries. 

Ck)mpensation  may  be  allowed  for  seryices.  care,  and  support 
for  a  deceased  idiotic  and  helpless  sister  on  the  ground  of 
necessaries.    (Pott,  pp.  172) 

Case  cited  and  approved:  Waldron  v.  Davis  (N.  J.  B2rr.  ft  App.), 
58  AU.,  293,  66  L.  R.  A.,  591. 

6.  SAHB,    Same.    Amount  for  services  fixed  by  supreme  court 
different  from  that  allowed  by  court  of  chancery  appeals. 

The  supreme  court  may  fix  the  amount  of  compensation  to  be 
allowed  for  services  different  from  that  found  and  allowed 
by  the  court  of  chancery  appeals.    {Past,  p.  172.) 


PROM  OVERTON. 


Api)eal  from  the  County  Court  of  Overton  County. 
J.  N.  Cannon,  County  Judge. 

A.  H.  E0BEBTS9  for  complainant 

E.  D.  White  and  E.  A.  Quarlbs,  for  defendants. 


Mb.  Justice  Neil  delivered  the  opinion  of  the  Court. 

The  bill  in  the  present  case  was  filed  in  the  county 
court  of  Overton  county  by  the  administrator  of  the 
estate  of  Martha  Harris  and  by  Tennessee  Harris,  a 
creditor. 


164  TENNESSEE  REPORTS.       [116  Teun. 

Key  y.  Harris, 

The  bill  alleged  in  substance  that  Martha  Harris  had 
died  intestate,  leaving  surviving  her  as  her  only  heirs 
at  law  the  complainant,  Tennessee  Harris,  hjer  sister, 
and  defendants,  who  are  the  children  of  deceased's 
brothers  and  sisters;  that  the  deceased  was  indebted  to 
complainant  Tennessee  Harris  in  the  sum  of  f  615.40  for 
services  performed  and  for  burial  expenses  and  for  taxes 
paid,  and  that  the  insolvency  of  the  estate  had  been  duly 
suggested  before  the  clerk  of  the  county  court ;  that  the 
deceased  died  the  owner  of  a  one-half  interest  in  the 
tract  of  land  described;  that  the  one-half  interest  of 
the  deceased  was  worth  not  exceeding  f  250 ;  and  that  it 
was  necessary  to  sell  this  land  for  the  payment  of  the 
above-mentioned  debts. 

The  prayer  of  the  bill  was  that  the  estate  be  wound 
up  as  an  insolvent  estate  in  the  county  court. 

Some  of  the  defendants  filed  answers,  and  others  suf- 
fered an  order  pro  confeaso  to  be  taken  against  them. 

The  defense  made  bv  those  who  filed  answers  consisted 
in  a  denial  of  the  debt  set  up  in  the  bill  and  also  a  claim 
that  there  was  personalty. 

The  county  court  directed  a  reference  to  be  made  to 
its  clerk  for  a  report  on  debts  and  assets. 

The  clerk  reported  that  there  was  due  Tennessee  Har- 
ris 1624  for  services,  |10  for  burial  expenses,  and  f  11.40 
for  taxes  paid,  aggregating  f 645.40;  that  from  this  sum 
there  should  be  deducted  $30  for  rent  of  land,  leaving 
a  balance  due  of  f  615.40. 

On  exceptions  filed  the  judgment  of  the  county  court 
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disallowed  the  item  of  f 624  and  the  item  for  taxes,  but 
allowed  f  10  for  burial  expenses.  The  decree  of  the  coun- 
ty court  thereupon  directed  that  the  whole  tract  of  land 
should  be  sold  for  the  payment  of  the  |10,  and  that  of 
the  proceeds,  after  paying  the  flO,  the  residue  of  the 
funds  should  be  divided  among  the  heirs  at  law  of  Mar- 
tha Harris. 

From  the  foregoing  decree  the  complainants  prayed 
an  appeal  to  this  court.  Here  the  cause  was  referred 
to  the  court  of  chancery  appeals. 

In  that  court  a  motion  was  made  to  dismiss  the  ap- 
peal for  want  of  jurisdiction.  That  court  sustained  the 
motion  on  the  ground  that  the  county  court  had  ex- 
elusive  jurisdiction  of  the  case,  and  that  therefore  the 
appeal  should  have  been  prosecuted  to  the  circuit  court, 
and  not  to  the  supreme  court. 

The  court  of  chancery  appeals,  to  save  time  for  the 
parties  in  the  event  this  court  should  take  a  different 
view  upon  the  question  of  jurisdiction,  found  the  facts 
pertaining  to  the  controversy.  Those  facts,  as  they  bear 
upon  the  large  claim,  make  a  peculiarly  touching  story 
of  sacrifices  made  by  the  complainant,  Tennessee  Harris, 
in  taking  care  of  her  afflicted  sister. 

These  facts,  as  found  by  the  court  of  chancery  ap- 
peals, are  as  follows : 

"We  find  that  Martha  Harris  was  a  woman  of  very 
weak  mind,  if  not  an  idiot,  and  had  been  so  during 
her  entire  life.  For  a  number  of  years  she  was  almost 
helpless,  not  able  to  move  from  her  chair,  or  bed,  without 
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assistance.  She  was  physically  very  infirm,  to  an  extent 
that  she  required  almost  constant  care  and  attention 
of  some  one.  She  and  Tennessee  Harris  lived  on  this 
little  tract  of  land,  which  is  described  as  poor  and  rou.s:h, 
and  which  had  been  given  them  by  their  deceased  father 
in  his  will. 

"For  several  years  a  deceased  brother  lived  on  the 
same  place,  but  all  lived  as  one  family.  All  the  wants 
of  this  unfortunate  sister  were  supplied  by  complainant 
Tennessee,  who,  from  the  proof,  was  tender,  affectionate, 
and  attentive  to  her.  This  complainant  would  plow  in 
the  fields,  and  hoe  and  gather  the  crops — in  fact,  not 
only  do  her  duty  as  to  keeping  house,  but  did  all  kinds  of 
manual  labor— in  order  to  make  a  living  for  herself  and 
invalid  sister,  who  was  powerless  to  do  anything,  by 
reason  of  physical  debilities  and  having  no  mind.  This 
complainant  is  fifty-three  years  old,  being  four  years  the 
senior  of  Martha,  who,  it  is  proven,  was  as  helpless  as 
a  baby,  and  her  sister  had  to  wait  on  her  as  such. 

"It  is  undisputed  that  Tennessee  was  the  only  one 
who  looked  after  and  waited  on  Martha.  She  had  to 
bathe  and  dress  her,  and  it  required  nearly  all  her  time 
towards  the  last  to  wait  on  her. 

"The  brother  of  these  ladies  and  his  family,  as  stated 
to  Tennessee,  would  look  after  Martha  when  she  went 
out  to  work.     .     .     . 

"That  she  worked  faithfully  and  took  care  of  her  af- 
flicted sister  is  abundantly  sustained,  and  that  her  feor- 
vices  were  reasonably  worth  from  f 2.50  to  |3  per  week. 
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Further,  that>  if  it  had  not  been  for  her,  Martha  would 
have  been  for  a  long  time  a  charge  on  the  county  and  in 
the  poorhouse." 

That  court  found  that  the  account  proven  was  reason- 
abla  They  also  found  that  there  was  no  personalty 
belonging  to  Martha  Harris'  estate. 

But,  as  already  stated,  that  court  felt  compelled  to 
dismiss  the  case  for  want  of  jurisdiction. 

The  first  question  we  shall  consider  is  whether  that 
court  reached  a  correct  conclusion  upon  this  subject 

Prior  to  chapter  64,  p.  100,  of  the  Acts  of  1873,  to  be 
presently  noted  with  more  particularity,  the  chancery, 
circuit,  and  county  courts  all  had  concurrent  jurisdic- 
tion of  the  sale  of  lands  of  decedents  for  the  payment 
of  debts,  after  the  exhaustion  of  the  personal  estate 
(Shannon's  Code,  sees.  4003,  6071,  6112;  Burgner  v. 
Burgner,  11  Heisk.,  731;  Norville  v.  Cohle,  1  Lea,  467; 
Linnville  v.  Darhy,  1  Bajct.,  307 ) ,  except  where  proceed- 
ings in  insolvency  were  instituted.  In  respect  of  this 
latter  class  of  cases  exclusive  jurisdiction  was  given 
to  the  county  court  of  th6  administration  of  all  estates 
not  exceeding  the  value  of  |1,000.  Shannon's  Code, 
sees.  4066,  4102. 

Sections  4070  to  4101,  inclusive,  laid  down  a  peculiar 
form  of  procedure  in  the  county  court  for  the  adminis- 
tration of  such  cases  therein  in  respect  of  the  filing  of 
claims,  the  ascertainment  of  debts,  the  making  of  re- 
ports thereon,  appeals  from  the  action  of  the  clerk  on 
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such  reports  directly  to  the  circuit  court,  the  sale  of 
land,  and  the  distribution  of  proceeds. 

But  it  has  always  been  recognized  that  this  peculiar 
procedure  might  be  waived  by  any  party  who  desired  to 
institute  proceedings  in  insolvency  in  the  county  court 
for  the  sale  of  real  estate,  and  that  the  practice  of  the 
chancery  court  might  be  adopted  and  used  instead. 

In  Shannon's  Code,  sec.  4880,  it  is  provided :  "In  all 
cases  in  which  the  jurisdiction  of  the  county  court  is 
concurrent  with  the  circuit  or  chancery  courts,  or  in 
which  both  parties  consent,  the  appeal  li*es  direct  to  the 
supreme  courf 

The  preceding  section  (4879)  reads:  "Any  person 
dissatisfied  with  the  sentence,  judgment  or  decree  of 
the  county  court  may  pray  an  appeal  to  the  circuit  court 
of  the  county,  unless  it  is  otherwise  expressly  provided 
by  this  Code.'' 

By  section  4907  it  is  provided:  "An  appeal  in  the 
nature  of  a  writ  of  error  lies,  at  the  instance  of  either 
party,  from  the  judgment  or  decree  of  the  court  of 
chancery  or  of  the  county  or  circuit  court  in  equity 
causes,  in  all  cases  tried  according  to  the  forms  of  chan- 
cery upon  the  same  terms  and  subject  to  the  same  regu- 
lations as  an  appeal  from  similar  judgments  or  decrees." 

Section  4908  reads :  "In  all  other  cases  determined  in 
the  county  court,  when  either  party  is  dissatisfied  with 
the  final  decision,  an  appeal  in  the  nature  of  a  writ  of 
error  may  be  taken  by  him  to  the  circuit  court,  or  both 
parties  consenting  to  the  supreme  court." 
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It  is  perceived  that  the  general  rule  is  that  appeals 
from  the  county  court  lie  to  the  circuit  court.  Section 
4879.  But  this  rule  is  subject  to  exceptions,  under 
which  an  appeal  lies  directly  to  this  court.  One  of 
these  exceptions  is  when  the  jurisdiction  of  the  county 
court  is  concurrent  with  the  circuit  or  chancery  courts ; 
another,  when  both  parties  consent  (section  4880) ; 
another  is  when  the  county  court  proceeds  in  an  equity 
cause  ^'according  to  the  forms  of  chancery"  (section 
4907). 

The  present  case  falls  under  the  latter  exception — 
that  is,  under  section  4907— since  it  appears  that  the 
proceedings  in  the  county  court  followed  the  practice 
of  the  chancery  court  Therefore  an  appeal  could  be 
prosecuted  directly  from  the  county  court  to  this  court. 

If  the  proceedings  in  the  county  court  had  been  accord- 
ing to  sections  4070  to  4101 ,  inclusive,  the  appeal  would 
necessarily  have  been  prosecuted  to  the  circuit  court. 
Such  were  evidently  the  cases  of  Phillips,  AdmW,  v. 
E  off  man,  5  Cold.,  251,  and  Davidson,  Adm^r,  in  the 
Matter  of  Jolm  B.  Bates'  Estates,  2  Heisk.,  533. 

So,  without  regard  to  chapter  64,  p.  100,  of  the  Acts 
of  1873,  we  are  of  opinion  that  the  court  of  chancery 
appeals  erred  in  dismissing  the  appeal. 

The  act  referred  to  is  reproduced  in  Shannon's  Code, 
sees.  4067  and  6028. 

The  act  itself  reads  as  follows : 

"Section  1.  That  the  county  courts  of  this  State  shall 
have  concurrent  jurisdiction,  with  the  chancery   and 
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circuit  courts  to  sell  real  estate  of  decedents  and  for 
di3tribution  or  partition. 

"Sec,  2.  That  the  mode  of  procedure  in  such  cases 
in  the  county  courts  shall  conform  in  every  respect  to 
the  rules  and  regulations  laid  down  for  the  conduct  of 
similar  causes  in  the  chancery  and  circuit  courts.'^ 

The  language  of  this  statute  is  very  broad  and  general, 
but  we  do  not  think  the  legislature  intended  thereby 
to  break  down  the  special  system  of  legislation  contained 
in  tiie  Code  for  the  administration  of  insolvent  estates, 
or  to  interfere  with  the  jurisdiction  of  the  subject  as 
distributed  between  the  chancery  and  county  courts.  The 
rule  is  that  a  prior  special  system  of  l^islation,  or 
a  special  act  for  the  benefit  of  a  particular  locality,  is 
not  repealed  by  a  subsequent  statute  covering  the  gen- 
eral subject  under  which  such  prior  special  legislation 
falls,  unless  there  is  found  in  the  subsequent  act  a  direct 
indication  of  an  intention  to  repeal  such  prior  legisla- 
tion, or  unless  there  is  a  necessary  inconsistency  between 
the  two  acts.  Zicldcr  v.  Union  Bank  and  Trust  Co.^  104 
Tenn.,  277,  293-301,  57  S.  W.,  341. 

We  do  not  think,  therefore,  that  the  act  of  1873  has 
any  real  bearing  upon  the  question  before  us. 

It  remains  to  be  determined  whether  the  court  of 
chancery  appeals  acted  correctly  in  reporting  in  favor  of 
the  account  of  f624.40  claimed  by  the  complainant. 

The  rule  of  law  is  that,  where  near  relatives  live  to- 
gether as  members  of  the  same  family  and  services  are 
performed  by  one  for  the  other,  it  is  presumed  that  no 
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charge  is  intended  to  be  made.  In  order  to  raise  a  debt 
out  of  such  circumstances,  there  must  be  evidence  intro- 
duced showing  expressly  that  a  contract  was  entered 
into,  or  the  circumstances  or  origin  of  the  services  must 
be  so  exceptional  as  to  rebut  the  presumption. 

The  authorities  upon  this  subject  in  this  State  are 
Tai^lor  V.  lAnoumfelter,  1  Lea,  83,  and  cases  cited,  and 
Gorrell  v.  Taylor,  107  Tenn.,  568,  64  S.  W.,  888,  and 
cases  cited.  These  cases  also  contain  a  reference  to  for- 
eign authorities.  There  is  a  good  statement  of  the  prin- 
ciple to  be  found  in  15  Am.  and  Eng.  Ency.  of  Law 
(2d  Ed.),  page  1083.  See  also  pages  1084  and  1085, 
and  the  authorities  cited  in  the  notes. 

It  is  said  that  the  reason  underlying  the  rule  is  that 
family  life  abounds  in  acts  of  reciprocal  kindness  which 
t<*nd  to  promote  the  comfort  and  convenience  of  the 
family,  and  that  the  introduction  of  commercial  consid- 
erations into  the  relations  of  persons  so  closely  bound 
together  would  expel  this  spirit  of  mutual  beneficence 
and  to  that  extent  mar  the  family  unity. 

The  reason  of  the  law  is  the  soul  of  the  law.  When 
that  fails,  the  law  itself  fails. 

In  the  present  case,  under  the  facts  found,  Martha 
Harris  was  never  able  at  any  time  during  her  life  to 
perform  any  portion  of  the  reciprocal  duties  arising  out 
of  the  family  relaticm.  She  was  wholly  an  object  of  care, 
and  a  burden  upon  the  labor  and  resources  of  her  sister. 
The  latter  was  not  only  moved  by  sisterly  affection,  and 
by  tliat  feeling  of  compassion  which  would  arise  in  the 
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breast  of  any  one  i)ossessed  of  normal  sympathies;  but 
she  was,  in  a  sense^  under  a  form  of  moral  compulsion. 
The  burden  had  been  cast  upon  her,  and  she  could  not 
throw  it  off  without  a  gross  violation  of  duty  and  a 
shock  to  the  moral  sense. 

We  think,  in  disposing  of  complainant's  rights,  all  of 
these  considerations  should  be  weighed.  So  viewing  the 
matter,  we  are  of  the  opinion  that  there  should  be  al- 
lowed to  the  complainant  such  compensation  as  Martha 
Harris  would  have  accorded  her  sister,  if  she  had  ac- 
quired full  possession  of  her  mental  faculties  before 
her  death,  and  had  possessed  an  ordinary  sense  of  jus- 

tice. 

Prom  this  standpoint  something  must  be  conceded  for 
the  relationship  and  for  natural  sympathy  and  affection; 
but  we  do  not  think  that  any  difference  of  opinion  could 
arise  over  the  conclusion  that  complainant  Tennessee 
Harris  was  entitled  to  at  least  half  of  her  claim  of  |624 
for  services. 

We  think,  also,  that  the  allowance  may  be  sustained 
on  the  ground  of  necessaries.  Waldron  v.  Davis,  ( N.  J. 
Err.  &  A  pp.),  58  Atl.,  293,  66  L.  R.  A.,  591,  and  autho- 
rities cited. 

It  results  that  the  decree  of  the  county  court  and  of 
the  court  of  chancery  appeals  must  be  reversed,  and  the 
cause  remanded  to  the  county  court  of  Overton  county, 
to  the  end  that  the  half  interest  of  Martha  Harris  in 
the  land  described  in  the  bill  may  be  sold  for  the  pay- 
ment of  the  sum  of  ^312  allowed  to  Tennessee  Harris  for 
services,  and  also  the  f  10  funeral  expenses,  and  the  costs 
of  the  cause. 
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Mrs.  S.  M.  Cason  v.  John  D.  Cason  et  cU. 
(Ndshville.    December  Term,  1905.) 

1.  CONTBAOTS  AND  DEEDS.  Ghraatee  or  beneficiary  of  deed 
of  GonTeyance  of  land  is  not  affected  by  the  fraud  or  doreM  of  a 
third  person,  when. 
A  party  to  a  contract,  as  the  grantee  or  beneficiary  of  a  deed 
of  conveyance  of  land,  is  not  affected  or  prejudiced  by  the 
fraud  or  duress  of  a  third  person,  not  his  agent,  nor  acting  in 
collusion  with  him,  in  procuring  the  execution  of  the  contract 
or  deed,  nor  by  the  acceptance  of  such  contract  or  deed  and 
its  benefits  without  knowledge  of  such  fraud  or  duress,  al- 
though such  third  person  is  the  notary  public  who  took  the 
privy  examination  of  a  married  woman  as  the  maker  of  such 
deed.    (Pott,  pp.  188-193,  196,  196.) 

Code  cited  and  construed:  Sees.  3194,  3199,  3714  (S);  sees.  246I9 
2466,  2852  (M.  &  V.);  sees.  1792,  1795  (T.  &  S.  and  1858);  sec. 
2039b  (T.  ft  S.). 

Cases  cited  and  approved:  Lee  v.  Vaughn,  1  Bibb  (Ky.),  235; 
Copeland  v.  Curry,  1  Bibb  (Ky.),  176-178;  Appleton  v.  Horton, 
25  Me.,  23;  Pulsford  v.  Richards,  17  Beav.,  95;  Duranty's 
Case,  26  Beav.,  270;  Worth's  Case,  4  Drew,  529;  Whitmore  v. 
Mackinson,  16  Beav.,  128;  Ellis  v.  Coleman,  25  Beav.,  673;  Ful- 
gate's  Case,  2  De  Qex,  Jones  &  Smith;  Nash  v.  Title  Co.,  28 
L.  R.  A.,  757,  47  Am.  St.  Rep.  489;  Root  v.  Bancroft,  8  Gray, 
619;  White  v.  Graves,  107  Mass.,  325;  Martin  v.  Campbell,  120 
Mass.,  126;  Compton  v.  Bank,  96  m.,  301;  Smedes  v.  Bank,  20 
Johns.  (N.  Y.),  384;  Bank  v.  Howell,  63  Am.  Dec,  717. 

Case  cited  and  distinguished:     Coffman  v.  Bank,  5  Lea,  232. 

S.    FBIVY  EXAMINATION.    Officer's  failure  to  explain  fully  the 
transaction  will  not  vitiate  married  woman's  deed,  when. 
The  failure  of  the  officer,  who  takes  the  acknowledgement  and 
privy  examination  of  a  married  woman  to  her  deed  of  convey* 
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ance  of  land,  to  explain  folly  the  transaction  and  tbe  conse- 
quences of  her  act,  in  the  absence  of  fraud  practiced  by  the 
grantee  or  his  agent,  will  not  vitiate  her  deed  or  render  it  void. 
iPo9t,  pp.  193-196.) 

Oases  cited  and  approved:  Shields  v.  Netherlaad,  6  Lea,  196; 
Curry  v.  Kerr,  11  Lea,  142;  Qrotenkemper  v.  Carver,  9  Lea, 
77;  Edwards  v.  Boyd,  9  Lea»  204;  Ronner  v.  Welcker,  99 
Tenn.,  626;  Burem  v.  Winstead,  108  Tenn.,  285,  288. 

8.  DBSD8  01*  COjn  v jsYANOS.  Mere  acceptance  by  grantees 
does  not  ratify  fraud  or  duress  of  notary  public  in  procuring 
execution  and  acknowledgment  and  privy  examination,  when. 
The  mere  acceptance  of  a  deed  by  the  grantees  or  benefldaries 
does  not  operate  as  an  adoption  or  ratification  of  the  fraud  or 
duress  of  the  notary  public  in  procuring  the  execution  of  the 
deed  and  the  maker's  acknowledgment  and  privy  examination, 
where  it  is  not  shown  that  the  grantees  or  benefldaries  had 
any  knowledge  of  the  fraud  or  duress.      (Post,  pp.  196-198.) 

4.  8AMB,  Mental  incapacity  that  renders  deed  void. 
A  deed  of  conveyance  of  land  executed  and  delivered  at  a  time 
when  the  maker  is  mentally  unbalanced,  and  has  no  intelli- 
gent comprehension  of  the  act  being  performed,  and  is  incapa- 
ble of  transacting  any  business  understandlngly,  no  matter 
what  produced  such  mental  incapacity,  is  absolutely  void. 
IPost,  pp.  198»  199.) 


FROM  DAVIDSON. 


Appeal  from  the  Chancery  Court  of  Davidson  Oonnty. 
H.  H.  Cook,  Special  Chancellor. 
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W.  D.  CoviNaTON  and  W.  S,  Lawrence,  for  complain- 
ant 

Chambers  &  Aust,  for  defendants. 


Mr.  Justice  McAlister  delivered  the  opinion  of  the 
Conrt. 

This  bill  was  filed  bv  the  next  friend  of  Mrs.  S.  M'. 
Cason  for  the  purpose  of  setting  aside  a  conveyance  made 
by  her  of  a  house  and  lot  in  the  city  of  Nashville  alleged 
to  be  her  separate  estate,  upon  two  grounds :  first,  duress, 
and,  second,  incapacity  to  contract  Duncan  &  Waddy, 
real  estate  agents  et  aJ.  were  made  parties  defendant 
Answers  were  filed  denying  all  the  material  allegations 
of  the  bill.  Proof  was  taken  and  on  the  hearing  before 
Hon.  H.  H.  Cook,  presiding  as  special  chancellor,  a  de- 
cree was  pronounced  dismissing  the  bill.  Complainants 
appealed  and  on  the  hearing  in  the  court  of  chancery 
appeals  the  decree  of  the  chancellor  was  reversed  and  a 
decree  pronounced  in  favor  of  Mrs.  S.  M.  Cason  for  the 
sum  of  |1,800  and  interest,  against  Duncan  &  Waddy.  It 
appearing  that  the  property  had  been  transferred  by 
them  to  an  innocent  purchaser  for  value  before  suit 
brought.  Defendants  Duncan  &  Waddy  appealed  and 
have  assigned  errors. 

The  main  contention  urged  on  behalf  of  appellants  is 
that  the  facts  found  by  the  court  of  chancery  appeals 
are  not  warranted  by  the  allegations  of  the  bill,  but,  on 
the  contrary,  are  wholly  at  variance  with  the  case  made 
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in  the  pleadings.  It  will  be  necessary,  therefore  that 
the  case  made  in  the  original  bill  should  be  fully  stated 
in  order  to  ascertain  whether  its  allegations  are  sustain- 
ed by  the  findings  of  fact  reported  by  the  court  of  chan- 
cery appeals : 

The  bill  alleges  "that  the  defendants  Duncan  &  Waddy 
are,  and  have  been  for  several  years  past,  engaged  in  the 
real  estate  business  in  Nashville,  Tennessee,  and  on  or 
about  December,  1890,  they  employed  in  the  capacity  of 
bookkeeper  W.  A.  Cason,  the  son  of  complainant  and 
defendant  J.  D.  Cason ;  that  on  or  about  the  last  of  Dec- 
ember, 1896,  it  was  charged  by  the  members  of  the  said 
firm  of  Duncan  &  Waddy  that  the  said  W.  A.  Cason  was 
short  in  his  accounts  with  their  firm  and  threatened  that 
unless  the  said  alleged  shortage  was  made  good  to  pros- 
ecute said  W.  A.  Cason  to  the  full  extent  of  the  law.  It 
was  alleged  by  the  memebers  of  the  said  firm  that  the 
books  of  W.  A.  Cason  showed  conclusively  that  W.  A. 
Cason  was  short  in  his  accounts.     .     .     . 

"On  or  about  January  1,  1897,  one  W.  W.  Scovel,  the 
agent  of  Duncan  &  Waddy,  called  upon  complainant,  S. 
^r.  Cason,  aud  proposed  to  her  that  if  she  would  trans- 
fer to  Duncan  &  Waddy  the  property  now  in  contro- 
versy, which  was  the  home  place  of  Mrs.  Cason,  and  was 
held  by  her  as  her  separate  estate,  the  said  firm  would 
accept  it  in  full  settlement  of  all  the  alleged  indebted- 
ness of  W.  A.  Cason  to  them,  and  would,  in  considera- 
tion of  said  transfer,  agree  not  to  prosecute  said  W.  A. 
Cason,  or  give  the  matter  any  publicity  whatever;  that 
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the  wedding  of  W.  A.  Cason,  which  had  been  announced, 
And  for  which  the  invitations  had  been  issued,  could 
then  take  place  without  any  embarrassment  from  them 
by  publishing  the  charges  which  they  had  made  against 
the  said  W.  A.  Cason." 

"Complainant  would  show  to  your  honor  that  she  at 
first  positively  refused  to  sign  this  conveyance  as  sb^ 
was  urged  to  do.  It  was  then  represented  to  her  by  the 
said  Scovel  that  Mr.  Duncan  was  opposed  to  this  com 
promise,  and  had  only  been  induced  to  agree  to  it  that 
day,  and  if  Mrs.  Cason  refused  then  she  would  probably 
have  no  further  opportunity  to  agree  to  it,  and,  as  a 
result  of  her  refusal,  her  son  would  be  arrested,  dis-. 
graced,  and  prosecuted,  and  perhaps  be  sentenced  to 
the  state  penitentiary. 

"Complainant  would  further  show  to  your  honor  that 
she  was  at  this  time  and  had  been  for  about  seven  years 
prior  thereto,  an  invalid  and  had  during  most  of  this 
long  time,  been  confined  to  her  bed  and  roon^,  and  being 
at  this  time  much  excited  and  mentally  distressed  by  the 
threats  against  her  son.  Thus  conditioned  and  sur- 
rounded, and  also  being  urged  and  advised  by  her  hus- 
band to  sign  the  said  deed  as  the  best  thing  that  could 
be  done,  complainant  yielded  and  signed  the  deed  when 
she  was  not,  as  above  shown,  in  a  condition,  mentally 
and  physically,  to  transact  business.  This  deed  had  al- 
ready been  prepared  and  drawn  up  and  placed  in  the 
hands  of  W.  W.  Scovel,  who  was  a  notary  public,  and 

116  Tenn.— 12 


178  TENNESSEE  REPORTS.       [116  Tenn. 

Cason  y.  Cason. 

who  took  her  acknowledgment  to  the  deed,  notwith- 
standing he  was  familiar  with  her  mental  and  physical 
condition,  and  at  the  same  time  holding  out  the  threats 
of  said  Duncan  &  Waddy;  or  Sanford  B.  Duncan,  and 
also  knew  that  her  husband  was  urging  her  to  sign  the 
cieeci.     •     •     • 

'^Complainant  further  shows  to  your  honor  that  des- 
pite the  protest  and  assurances  of  Duncan  &  Waddy  and 
their  agent  as  aforesaid,  that  this  conveyance  would 
settle  the  entire  indebtedness  of  their  son,  and  that  the 
matter  would  be  hushed,  the  said  Arm  of  Duncan  & 
Waddy,  or  one  of  the  members  thereunder,  went  before 
the  grand  jury  of  Davidson  county,  and  had  W.  A.  Ca- 
son indicted;  whereupon  the  said  Cason,  with  Sanford 
Duncan  as  prosecutor,  was  tried  in  the  criminal  court 
of  Davidson  county,  but  upon  an  indictment  charging 
him  with  making  a  false  entry  upon  the  books  of  Dun- 
can &  Waddy,  and  not  upon  an  indictment  charging  him 
with  embezzlement,  and  was  convicted;  whereupon  he 
was  pardoned  by  the  governor  of  the  State,  and  a  nolle 
prosequi  was  entered  as  to  the  remaining  indictment. 

"Complainant  is  therefore  advised  that  the  entire  con- 
sideration for  which  this  deed  was  made  has  failed  and 
that  the  said  Duncan  &  Waddy,  both  by  reason  of  their 
bad  faith  in  obtaining  this  deed  and  by  the  exercise  of 
duress  and  undue  influence  in  obtaining  this  deed  from 
complainant,  in  addition  to  the  fact  that  they  have  ut- 
terly failed  to  do  as  they  agreed  to  do,  are  in  equity 
bound  to  reconvey  to  her  the  property  which  they  thus 
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obtained,  or  in  the  event  that  cannot  be  done,  that  they 
should  pay  to  complainant  the  value  thereof." 

The  answer  of  the  defendants,  Duncan  &  Waddy,  ex- 
pressly denied  every  ground  of  relief  alleged  in  the  bill. 
"They  deny  that  they  made  the  alleged  threats  to  pro- 
secute W.  A.  Cason  in  order  to  obtain  said  deed,  denied 
that  they  practiced  any  fraud  or  deceit,  or  used  any  dur- 
ess in  order  to  obtain  the  deed,  and  denied  that  there  was 
any  failure  of  consideration.  They  also  denied  that  they 
made  any  promise  not  to  prosecute  W.  A.  Cason,  and 
not  to  give  publicity  to  his  conduct  if  the  deed  were  ex- 
ecuted,  but  they  say  that  when  the  deed  was  made,  they 
had  discovered  only  f  4,500  of  his  shortage,  and  still  had 
him  in  their  employ.  They  also  denied  that  W.  W.  Sco- 
vel  was  their  agent  to  procure  the  execution  of  the  deed, 
and  alleged  that  he  was  merely  a  notary  public  selected 
by  complainant's  son  to  take  her  acknowledgment  to  the 
deed,  when  they  had  selected  J.  H.  Yarbrough  to  whom 

the  son  objected They  allege  that  after 

the  deed  was  executed  they  learned  from  a  fresh  investi- 
gation of  the  books  by  experts  that  W.  A.  Cason's  embez- 
zlements amounted  to  f  16,000,  and  it  was  then  they  dis- 
charged him  and  prosecuted  him.  They  admit  W.  A. 
Cason  was  convicted  and  sentenced  to  the  penitentiary 
for  five  years  on  an  indictment  for  a  false  ejitry  and  was 
pardoned  by  the  governor." 

"They  also  deny  that  complainant  at  first  refused  to 
sign  the  deed. 

"They  allege  that  W.  A.  Cason  himself  proposed  to 


180  TENNESSEE  REPORTS.       [116  Tenn. 

Cason  T.  Cason. 

have  his  mother  and  father  convey  the  property  for  his 
benefit;  that  they  agreed  to  take  it  at  a  valuation  of 
$3,000,  assuming  an  incumbrance  of  |800,  and  give  him 
credit  for  the  balance  of  f 2,200,  which  was  done;  that 
he  objected  to  having  the  deed  made  directly  to  them  lest 
it  reveal  to  the  public  his  embezzlement,  and  that  on  ac- 
count of  this  objection  of  her  son,  the  deed  was  made 
to  said  Fisher,  to  be  held  by  him  until  sold;  that  W.  A. 
Cason  himself  wrote  the  deed,  carried  it  to  his  mother 
and  selected  Mr.  Scovel  as  the  notary  to  take  her  ac- 
knowledgement; that  air  this  occurred  December  31, 
1896,  although  W.  A.  Cason  in  writing  the  deed  dated 
it  January  1,  1897." 

^^They  reiterate  their  denial  that  said  Scovel  acted  as 
their  agent  in  taking  the  acknowledgment  and  deny  that 
they  made  or  assented  to  any  composition  or  compromise 
of  W.  A.  Cason's  defalcations  at  the  time  the  deed  was 
made,  or  at  any  time  before  October  1,  1898,  when  a  set- 
tlement was  made. 

"They  deny  that  they  had  any  communication  what- 
ever with  complainant  concerning  said  conveyance,  eith- 
er directly  or  indirectly,  by  themselves  or  by  an  agent ; 
and  deny  that  they  ever,  at  any  time,  in  any  way,  direct- 
ly or  indirectly,  made  or  oflFered  to  her  any  threat  or  in- 
ducement of  anv  kind  in  order  to  obtain  said  deed.'' 

"They  allege  that  on  October  1,  1898,  (before  the  fil- 
ing of  the  bill)  W.  A.  Cason  and  his  father  executed 
notes  to  them  for  f 4,500  in  settlement  of  the  balance  of 
the  former's  defalcations." 
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"They  further  allege  that  after  the  deed  was  made,  to 
wit:  on  January  11, 1897,  complainant  wrote  a  letter  to 
the  defendant  Duncan  in  which  she  pleaded  for  mercy 
for  her  son,  and  in  which  she  made  no  claim  of  any  com- 
I)osition." 

This  is  a  condensed  statement  of  the  pleadings  and  is 
sufBcient  to  show  the  real  issue  presented.  The  court  of 
chancery  appeals  reports  the  following  finding  of  facts: 
On  December  31, 1896,  W.  A.  Cason  prepared  a  deed  to 
be  executed  by  his  mother,  conveying  the  house  and  lot 
in  controversy  to  the  defendant  J.  G.  Fisher.  There  was 
some  discussion  as  to  whom  the  deed  should  be  made, 
young  Cason  not  desiring  to  convey  directly  to  Duncan 
&  Waddy,  lest  the  matter  might  obtain  publicity.  Fin- 
ally, it  was  agreed  the  deed  from  Mrs.  Cason  should  be 
made  to  J.  G.  Fisher,  since  Duncan  &  Waddy  were  in- 
debted to  him.  Complainant  and  her  husband  signed 
and  acknowledged  the  deed  before  W.  W.  Scovel,  the 
notary  public,  as  appears  from  the  certificate  on  the 
deed.  Fisher  afterwards  conveyed  the  property  with- 
out notice  to  Naomi  Shea.  The  suit,  however,  was  dis- 
missed as  to  her." 

"We  find,"  said  that  court,  "that  at  the  time  Mrs.  Ca- 
son signed  this  deed,  she  was  an  invalid  and  had  been 
unable  to  walk  for  seven  years.  She  had  also  been  at 
bedside  of  her  nine  year  old  son,  who  had  just  recovered 
from  a  spell  of  scarlet  fever.  She  was  weak  in  body  at 
the  tima  Her  son,  W.  A.  Cason,  brought  the  deed  to  her 
to  sign  and  left  it  without  explaining  its  contents.    Sco- 
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vel,  under  the  directioii  of  W.  A.  Gasoiiy  went  to  the 
home  of  complainant^  to  take  her  acknowledgment  and 
privy  examination,  and  found  her  reading  the  deed.  She 
asked  Scovel  to  be  seated  until  she  finished  reading  the 
instrument,  remarking  that  her  son  had  left  without 
fully  explaining  it  to  her,  but  had  asked  her  to  sign  the 
deed  for  him  as  it  was  to  his  interest  that  she  should. 
She  asked  Scovel  to  explain  it,  stating  that  she  did  not 
have  a  chance  to  talk  to  her  son  Will  (W.  A.)  about 
it  Scovel,  the  notary  public,  further  says :  ^I  replied 
that  I  had  simply  come  over  at  WilPs  request  to  take 
the  acknowledgment,  but  would  inform  her  that  she 
was  conveying  the  place  to  J.  Q.  Fisher  for  a  considera- 
tion of  |3,000,  |800  of  which  Fisher  assumed  to  pay 
( in  discharge  of  an  existing  incumbrance  on  the  place ) , 
and  that  the  remaining  |2,200  was  for  WilPs  benefit. 
She  said  she  was  willing  to  sign  it,  for  she  told  Will  if 
at  any  time  he  wanted  the  place  she  would  deed  it  to 
him.  He  had  been  very  good  to  her  and  she  was  per- 
fectly willing  to  do  anything  he  asked  her  to  do.  I  ex- 
plained to  her  that  I  as  a  notary  public  was  required 
to  take  her  acknowledgment  as  having  been  done  by 
her  freely,  voluntarily,  and  understandingly,  and  that 
I  could  not  take  it  any  other  way ;  she  said  she  was  ready 
to  acknowledge  it  that  way.  She  signed  the  instrument, 
and  I  took  her  privy  acknowledgment  thereto.' " 

"Scovel  says  he  then  talked  with  Mrs.  Cason  for  five 
minutes  pleasantly  on  general  topics,  when  her  husband 
came  in.    He,  Scovel,  then  retired  to  let  them  talk  to- 
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gether.  Mr.  Cason  followed  him  to  the  door  and  asked  ' 
him  if  she  signed  the  deed  would  that  settle  the  trouble. 
Seovel  replied  that  he  could  make  no  promises  whatever ; 
^that  he  (Cason)  was  in  no  position  to  buck  against 
Duncan  &  Waddy,  that  Will  had  put  them  in  a  very 
bad  fix  and  it  was  nothing  more  than  right  for  them  to 
do  all  in  their  power  to  remunerate  Duncan  &  Waddy.'' 
Seovel  further  says :  *I  told  him  that  I  had  heard  Wad- 
dy say  that  if  Will  did  all  in  his  power  to  pay  back,  he  . 
was  not  disposed  to  prosecute,  but  I  had  heard  nothing 
from  Duncan  in  reference  to  it  and  couldn't  say  what 
he  would  do.'  Seovel,  the  notary,  further  says:  "I  walk- 
ed up  Woodland  street  and  returned  in  about  fifteen 
minutes  and  found  Mrs.  Cason  overcome  with  grief, 
sobbing  and  crying  and  saying  that  she  was  sorry  that 
Mr.  Cason  ever  told  her ;  that  she  would  rather  she  had 
given  up  everything  she  had  in  the  world  than  ever  to 
have  known  it  She  sobbed  that  when  Sam  (her  second 
son)  got  in  his  trouble,  she  thought  it  would  break  her 
heart,  but  now  Will,  the  one  she  had  trusted  and  de- 
pended upon,  that  he  should  have  done  this  way  was 
more  than  she  could  stand ;  oh,  that  she  could  die.'  Seo- 
vel further  states  that  after  leaving  the  room  on  his  way 
out,  Mr.  Cason  said  that  he  had  not  told  his  wife  all, 
^only  that  Will  had  overdrawn.'  It  will  be  observed  that, 
according  to  the  testimony  of  Seovel,  Mrs.  Cason  when 
she  signed  and  acknowledged  the  deed  with  privy  ex- 
amination, was  not  apprised  of  the  fact  that  her  son 
was  a  defaulter  to  the  firm  of  Duncan  &  Waddy,  but 
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before  the  deed  was  finally  delivered  to  Scovel,  Mrs.  Ca- 
son had  been  iixformed  by  her  husband  that  her  son  had 
overdrawn  his  accounts,  but  had  not  told  her  all." 

The  court  of  chancery  appeals  makes  this  finding  of 
fact  touching  the  alleged  duress  under  which  Mrs,  Ca- 
son acted  when  she  executed  this  deed :  '*We  take  into 
account  her  condition  and  all  the  circumstances  and 
find  that  she  was  under  such  duress  that  she  was  incom- 
petent to  assert  her  rights,  and  her  free  agency  was 
practically  destroyed.  She  was  certainly  under  mental 
constraint,  and,  in  consequence,  did  what  she  would  not 
have  otherwise  done.  Beyond  all  question,  the  com- 
plainant^ Mrs.  Cason,  was  in  no  condition  of  mind  at 
the  time  of  signing  this  deed,  to  act  freely  and  intelli- 
gently. It  matters  not  whether  Scovel  was  acting  as  the 
agent  of  Duncan  &  Waddy  or  not,  for  if  the  deed  was 
procured  by  fraud  or  the  misrepresentations  of  Scovel, 
which  amounted  to  duress,  and  Duncan  &  Waddy  ac- 
cepted the  deed,  they  will  in  law  adopt  his  acts."  Citing 
from  Voffmdn  v.  Loolcout  Bank,  5  Lea,  232. 

The  court  of  chancery  appeals  continues:  "Proper 
time  was  not  allowed  Mrs.  Cason.  She  w-as  overwhelm- 
ed by  the  information  given  her  as  to  the  conduct  of  her 
son,  that  he  was  guilty  of  making  false  entries,  misap- 
propriating the  funds  of  his  employers,  and  squander- 
ing it  for  his  personal  uses,  and  upon  the  spur  of  the 
moment,  in  the  hope  of  saving  her  son  and  the  honor  of 
the  family,  executed  this  deed.  Undue  influence  was 
brought  to  bear  upon  her  mind  by  a  detail  of  the  facts 
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as  to  her  son,  and  she  did  not  and  could  not  exercise  her 
free  agency.  That  she  was  under  mental  duress,  we  have 
no  doubt;  she  was  troubled  and  reason  was  almost  de- 
throned, and  she  acted  under  this  excitement  and  dis- 
tress. If  Scovel  states  correctly  her  condition,  she  was 
certainly  incapable  of  transacting  any  business  intelli- 
gently and  understandingly.  The  proof  further  shows, 
and  we  so  find,  that  this  property  in  controversy  belong- 
ed to  complainant.  The  title  was  in  her  name  and  it  was 
paid  for  with  money  that  she  received  from  her  deceased 
father's  estate." 

The  court  of  chancery  appeals  further  stated:  "We 
fail  to  see  what  good  Mrs.  Cason  could  hope  to  accom- 
plish by  the  conveyance  unless  she  could  shield  her  son. 
It  is  unreasonable  to  suppose  that  a  sane  woman,  cap- 
able of  contracting  and  understanding  what  she  was  do- 
ing, would  part  from  all  her  property,  and  make  her 
penniless  when  she  knew  this  would  not  settle  her  son's 
defalcation,  and  that  he  would  be  prosecuted  and  pun- 
ished. She  wanted  to  protect  him  and  his  then  prospec- 
tive wife,  and  the  good  name  of  her  family,  etc.  It 
stands  to  reason  that  she  thought  all  would  be  settled 
and  if  she  lost  her  home,  she  would  save  her  son  and 
honor."  On  the  subject  of  laches,  that  court  finds  as 
follows :  "It  is  true,  as  stated  by  defendants,  that  neith- 
er the  complainant,  her  husband,  nor  her  son,  ever  ap- 
proached Duncan  &  Waddy,  or  Fisher,  or  Miss  Shea, 
about  this  matter  prior  to  the  filing  of  this  bill." 

The  deed  was  made  January  1, 1897,  and  the  bill  here- 
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in  was  filed  May  10, 1899,  or  two  years  and  four  months 
after  the  execution  of  the  conveyance.  It  is  proper  to 
state  that  in  a  supplemental  opinion,  the  court  of  chan- 
cery appeals  finds  Scovel  was  not  the  agent  of  Duncan 
&  Waddy,  but  was  merely  a  notary  public  selected  by 
W.  A.  Cason  to  take  his  mother's  acknowledgement  to 
the  deed,  and  that  he  represented  W.  A.  Cason  and  also 
Duncan  &  Waddy  in  the  matter  of  taking  the  privy  ex- 
amination of  complainant  and  her  acknowledgment, 
and  that  of  her  husband,  to  this  deed,  and  did  so  by  their 
consent  and  under  their  suggestion/' 

That  court  also  states  that  "Mr.  Scovel  had  office 
room  with  Duncan  &  Waddy,  and  the  record  shows  that 
he  was  endeavoring  to  serve  their  interests  in  this  mat- 
ter. Taking  their  statements  as  true,  he  was  not  their 
agent,"  as  the  court  finally  holds. 

We  have  thus  made  very  extended  quotations  from  the 
findings  of  the  court  of  chancery  appeals,  in  order  that 
we  may  more  intelligently  consider  defendants'  assign- 
ments of  error,  which  are  as  follows : 

1.  Because  the  opinion  finds  that  Mrs.  Cason  signed 
and  acknowledged  the  deed  before  she  learned  the  facts 
which  are  found  to  have  constituted  duress,  and  al- 
though deprived  of  mental  capacity  to  understand  the 
transaction. 

2.  Because  it  is  found  as  a  fact  that  W.  W.  Scovel 
who  is  found  to  have  made  the  statements  to  Mrs.  Cason 
which  are  made  the  basis  of  the  finding  of  duress  was 
not  the  agent  of  Duncan  &  Waddy,  and  because  there 
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is  no  finding  that  Duncan  &  Waddy,  or  either  ol  them, 
said  or  did  anything  tending  to  constitute  duress;  and 
because  there  is  no  finding  that  they  had  any  knowledge 
of  anything  said  or  done  by  the  said  Scovel,  or  any  other 
person,  tending  to  constitute  duress. 

3.  Because  it  is  found  that  everything  which  was  said 
or  done  tending  to  constitute  fraud  or  deceit  in  connec*- 
tion  with  the  execution  of  the  deed  was  said  and  done 
by  said  Scovel,  and  that  he  was  not  the  agent  of  Dun- 
can &  Waddy,  and  because  there  is  no  finding  that  Dun- 
can &  Waddy,  or  either  of  them,  said  or  did  anything 
tending  to  constitute  fraud  or  deceit,  and  no  finding  that 
they  or  either  of  them  had  any  knowledge  of  anything 

« 

said  or  done  by  said  ScoveF,  or  any  person,  tending  to 
constitute  fraud  or  deceit 

4.  Because  the  facts  show  that  the  deed  was  made  for 
consideration  of  f2,200  going  to  W.  A.  Cason,  of  which 
he  received  the  benefit^  as  complainant  understood  lie 
would  when  she  signed  and  acknowledged  the  deed. 

6.  Because  complainant^  with  full  knowledge  of  all 
the  facts,  remained  silent  and  inactive  for  more  than  two 
years  and  four  months  after  executing  the  deed  before 
complaining  of  any  fraud  or  duress  therein,  thereby  rat- 
ifying the  execution  thereof,  there  being  no  explanation 
of  her  silence  and  inaction  in  either  the  bill  or  the  find- 
ings of  fact  by  the  court  of  chancery  appeals;. and  the 
bill  alleges  that  the  property  was  her  separate  estate, 
and  because  she  ratified  the  same  by  her  reference  there- 
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to,  and  failure  to  complain  thereof  in  her  letter  to  de- 
fendant Duncan. 

6.  Because  complainant  is  barred  by  her  laches  and 
in  delay  in  attacking  the  deed. 

An  attentive  examination  of  the  opinion  of  the  court 
of  chancery  appeals  will  disclose  that  the  fundamental 
fact  upon  which  the  invalidity  of  the  deed  from  Mrs. 
Cason  to  J.  O.  Fisher  was  determined  waa  that  it  had 
been  procured  through  the  fraud  and  duress  of  Scovel, 
the  notary  public.  The  cardinal  inquiry  then,  as  a  mat- 
ter of  law,  is  whether  Scovel,  the  notary  public,  was  the 
agent  of  Duncan  &  Waddy  in  such  a  sense  as  that  they 
are  bound  by  his  acts  and  representations  beyond  the 
mere  official  character  in  which  he  performed  the  no- 
tarial act  As  already  stated,  the  court  of  chancery  ap- 
peals  found  that  Scovel,  the  notary  public,  undo*  the  di- 
rection of  W.  A.  Cason,  the  defaulting  son,  went  to  the 
home  of  Mrs.  Cason  to  take  her  acknowledgment  and 
privy  examination  to  the  deed  in  question,  which  had 
already  been  prepared  by  W.  A.  Cason,  conveying  the 
house  and  lot  in  controversy  by  his  mother  to  the  de- 
fendant, J.  O.  Fisher. 

The  deed  had  already  been  left  with  Mrs.  Cason  by 
her  son,  W.  A.  Cason.  It  is  true  that  court,  in  a  sup- 
plemental finding,  states  that  Scoval  also  took  the  ac- 
knowledgment by  the  consent  of  Duncan  &  Waddy  and 
under  their  direction — the  result  of  the  finding  being 
that  the  notary  took  the  acknowledgment  under  the 
direction  of  both  parties,  but  the  court  of  chancery  ap- 
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peals  expressly  finds  that  the  notary  public,  in  making 
statements  or  propositions  to  Mrs,  Cason,  was  not  the 
agent  of  Duncan  &  Waddy,  although  he  was  endeavoring 
to  serve  their  interests  in  this  matter. 

In  Page  on  Contracts,  vol.  1,  section  129,  it  is  said: 
"To  constitute  fraud,  the  false  representations  must  be 
made  by  the  party  held  liable  therefor  or  his  agent  A 
false  statement  made  by  a  third  person  cannot  be  treat- 
ed as  the  fraud  of  a  party  to  the  contract  who  is  ulti- 
matelv  benefited  therebv,  if  he  did  not  know  that  such 
false  statement  had  been  made  and  was  relied  on  bv  the 
adversary  party,  if  the  party  who  made  the  false  repre- 
sentation is  not  the  agent  of  such  party  to  the  contract. 
The  party  innocent  of  the  fraud  is  not  liable  for  damages, 
nor  can  the  contract  be  rescinded  unless  it  is  void  under 
the  doctrine  of  mistake." 

In  the  same  volume,  section  258,  it  is  said :  "Where  a 
contract  is  induced  by  duress,  the  question  of  the  rela- 
tion to  the  party  guilty  of  duress  to  the  contract  thus 
induced  is  often  decisive  of  the  rights  of  the  party  sub- 
jected to  such  duress.  (1)  If  the  adversary  party  to 
the  contract  is  guilty  of  such  duress,  the  party  subjected 
thereto  may  of  course  avoid  the  contract  induced  there- 
by. (2)  If  the  party  guilty  of  duress  is  the  agent  of 
the  adversary  party  to  the  contract,  the  party  subjected 
to  duress  may  avoid  such  contract  even  if  the  agent  had 
no  authority  to  commit  such  duress.  This  rule  rests  on 
the  principle  that  if  the  principal  accepts  the  benefits 
of  the  contract  made  by  the  agent  on  his  behalf,  he  takes 
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it  subject  to  all  defenses.  (3)  If  the  person  gmlty  of 
duress  acts  in  collusion  to  the  adyersary  party  to  the 
contract,  the  party  subjected  to  duress  may  avoid  such 
contract.  (4)  If  the  person  who  is  guilty  of  duress, 
his  act,  on  behalf  of  the  adversary  party,  may  be  inter- 
posed as  a  defense  against  such  adversary.  (5)  If  the 
person  guilty  of  duress  is  not  the  adversary  party  or  his 
agents  and  is  acting  neither  in  collusion  with  such  ad- 
versary party  nor  on  behalf  of  him,  but  is  acting  entirely 
for  his  own  benefit,  a  different  question  arises  as  to  the 
right  of  the  party  subjected  to  such  duress  to  avoid  the 
contract  as  against  the  adversary  party  who  took  no 
part  in  such  duress,  (a)  If  the  facts  constituting  du- 
ress, and  inducing  the  contract,  are  known  to  the  ad- 
versary party  to  the  contract^  the  party  subjected  there- 
to may  avoid  the  contract;  (b)  if  the  facts  constituting 
duress  and  inducing  the  contract  are  not  known  to  the 
adversary  party,  the  weight  of  authority  is  that  the  par- 
ty subject  to  the  duress  cannot  void  such  contract" 

As  already  stated,  the  court  of  chancery  appeals 
in  its  original  opinion  expressly  finds  that  neither 
member  of  the  firm  of  Duncan  &  Waddy  had  any  com- 
munication whatever  with  Mrs.  Cason  in  regard  to  the 
deed,  and  that  said  firm  did  not  employ  Scovel  to  take 
the  acknowledgement  to  the  deed,  although  they  knew 
that  Scovel  was  going  to  take  it  Now,  with  this  finding 
of  the  court  of  chancery  appeals^  that  Scovel  was  not 
the  agent  of  Duncan  &  Waddy  in  taking  the  acknow- 
ledgment to  the  deed,  and  that  Duncan  &  Waddy  had 
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no  communication  whatever  with  Mrs.  Cason  in  regard 
to  the  deed,  that  court  nevertheless  finds  it  matters  not 
whether  Scovel  was  acting  as  the  agent  of  Duncan  & 
Waddy  or  not,  yet  if  the  deed  was  procured  by  fraud 
on  the  misrepresentations  of  Scovel  which  amounted  to 
duress,  Duncan  &  Waddy  by  accepting  the  deed,  as  a 
matter  of  law  adopted  the  acts  of  Scovel.  On  this  sub- 
ject, Mr.  Kerr  in  his  work  on  Fraud  and  Mistake  (Bump. 
Ed. ) ,  339  says :  "If  a  person  by  whose  fraudulent  mis- 
representation a  transaction  has  been  adduced  is  not 
himself  a  party  to  the  transaction,  the  transaction  stands 
good,  and  cannot  be  repudiated  if  the  other  party  to  the 
transaction  has  not  been  party  or  privy  to  the  fraud. 
The  party  defrauded  must  seek  redress  in  an  action  on 
the  case  at  law  for  damages  against  the  part^  of  whose 
fraud  he  complains."  Citing  Lee  v.  Vaughn,  1  Bibb 
(Ky.),  235;  Ccypelmd  v.  Cxvrnj,  1  Bibb  (Ky.),  176-178; 
Appleton  V.  Eorton,  25  Me.,  23. 

In  Pulsford  v.  RieJmrds,  17  Beavan,  95,  Sir  John  Rom- 
illy.  Master  of  the  Roles,  said :  "In  a  case  where  the 
false  representation  is  made  by  one  who  is  no  party  to 
the  agreement  entered  into  on  the  faith  of  it,  the  con- 
tract cannot  be  avoided  and  all  that  equity  can  then  do 
is  to  compel  the  person  who  made  the  representation  to 
make  good  his  assertion,  as  far  as  this  may  be  possible.'' 

See  also  Durantifs  Case,  26  Beavan,  270 ;  Worth's 
Ca^e,  4  Drew,  529 ;  Whitmore  v.  MacJcison,  16  Beavan, 
128 ;  Ellis  v.  Coleman,  25  Beavan,  673 ;  Fulgate's  Case, 
2  De  Gex,  Jones  &  Smith. 
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In  If  ash  V.  Minnesota  Title  Co.  (Mass.),  40  N.  E., 
1 039,  28  L.  R.  A.,  757,  47  Am.  St  Rep.,  489,  it  is  said : 
"It  is  clear  that  mere  fraud  of  a  third  party  which  in- 
duces the  purchase  of  goods  will  not  give  the  purchaser 
a  right  to  rescind  the  contract  If  the  seller  is  not  a 
party  to  the  fraud,  the  contract  must  stand."  Root  v. 
Bancroft,  8  Gray,  619;  Wliite  v.  Graves,  107  Mass.,  325, 
9  Am.  Rep.,  38 ;  Martin  v.  Campbell,  120  Mass.,  126. 

In  the  case  of  Compton  v.  Bunker  Hill  Bank,  96  111., 
301  (same  case,  36  Am.  Rep.,  147),  the  facts  were  as  fol- 
lows :  "George  Compton,  the  husband  of  appellant^  Mrs. 
Compton,  was  cashier  of  the  Bunker  Hill  Bank.  He 
embezzled  the  funds  of  the  bank  to  the  extent  of  $6,000. 
His  wife,  the  appellant,  was  asked  to  sign  and  acknow- 
ledge a  deed  to  the  bank  for  certain  real  estate  in  satis- 
faction, or  part  satisfaction,  of  the  funds  so  taken  by 
her  husband.  She  received  no  consideration  for  the  deed. 
Her  brother  told  her  she  must  do  it,  as  the  all  the  bank 
people  were  angry  and  that  to  appease  them  and  save 
her  husband  from  the  penalty  of  the  law,  the  deed  must 
be  executed.  Her  husband  also  told  her  if  she  would 
sign  the  deed  the  bank  had  agreed  not  to  prosecute  him 
and  would  not  do  so  if  the  deed  was  executed,  and  had 
put  such  an  agreement  upon  the  minutes  of  the  bank. 
The  deed  was  executed,  and  she  brought  suit  to  set  it 
aside  upon  the  ground  it  was  executed  by  reason  of 
fraud,  duress,  and  imposition.  She  claimed  she  signed 
under  great  nervous  excitement,  and  could  not 
distinctly  recollect  all  that  was  said  or  done.    Upon  these 


8  Gates]  DECEMBER  TERM,  1905.  193 

Cason  y.  Cason. 

facte,  the  court  held  as  follows :  ^^Other  evidence  clearly 
shows  that  neither  the  directors  of  the  bank,  nor  any  one 
else  representing  the  bank,  were  present  when  the  deed 
was  signed,  op  had  any  conversation  with  appellant  in  re- 
gard to  signing  it.  The  deed  was  produced  by  appellant's 
husband,  signed  and  acknowledged  by  himself  and  her, 
and  by  him  delivered  to  the  bank.  And  it  is  also  shown 
that  no  one  representing  the  bank  had  any  knowledge 
of  the  representations  that  were  made  to  appellant  to 
induce  her  to  execute  the  deed.  .  .  .  Even  then  if  ap- 
pellant was  induced  by  false  representations  of  her  hus- 
band and  brother  to  execute  the  deed,  since  those  repre- 
sentations were  neither  induced  by  nor  made  with  the 
knowledge  of  those  representing  the  bank,  the  bank  can- 
not be  affected  by  them.  The  guilt  of  appellant's  hus- 
band is  clear  and  is  not  controverted,  and  therefore  any 
threate  which  may  be  implied  from  the  resolution  of 
the  board  of  directors  to  prosecute  him  for  the  offense  of 
which  he  was  guilty,  does  not  constitute  duress."  The 
case  of  Coffman  v.  Bank,  5  Lea,  232,  presente  no  anal- 
ogy in  its  facte  to  the  question  here  presented. 

These  authorities  we  think  are  conclusive  of  this  ques- 
tion, but  it  is  said  by  the  court  of  chancery  appeals  that 
the  alleged  privy  examination  of  Mrs.  Cason  was  merely 
formal  and  that  she  was  not  fully  apprised  of  all  the 
facte.  "The  intention  of  the  statute,"  continues  that 
court,  "is  that  the  official  taking  the  privy  examination 
of  a  married'  woman  is  not  simply  to  inquire  whether 
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she  signed  the  deed  freely  and  voluntarily,  but  he  must 
explain  to  her  fully  the  consequence  of  her  act  or  ascer- 
tain from  her  statement  that  she  is  fully  advised.''  Cit- 
ing Curry  v.  Kerr,  11  Lea,  142. 

It  was  held  by  this  court  in  Shields  v.  Netherland,  5 
Lea,  196,  that  the  failure  of  the  officer  taking  a  privy 
examination  to  explain  the  transaction  as  fully  as  he 
should,  does  not  vitiate  the  deed,  and  that  the  conveyee 
may  rely  upon  his  certificate.  In  the  midst  of  its  opin- 
ion the  court  said :  "The  reason  is  that  the  taking  of  the 
probate  of  an  instrument  under  the  authority  of  law  is 
in  the  nature  of  a  judicial  act  and  an  essential  part  of 
the  conveyance  and  cannot  be  contradicted  by  parol 
proof.  The  policy  of  the  law  requires  that  the  official 
certificate  should  be  conclusive.  If  it  were  otherwise, 
and  the  certificate  only  prima  facie  evidence  of  the  fact8 
intended  to  be  verified,  the  title  to  land  would  lose  in 
a  great  measure  that  security  which  the  registration 
laws  were  designed  to  insure.  The  probate  can  only  be 
attacked  for  fraud." 

In  Burem  v.  Winstead,  103  Tenn.,  285,  52  S.  W.,  1070,. 
it  was  held  that  the  certificate  in  proper  form  of  a  mar- 
ried womau's  privy  examination  to  a  deed  cannot  be 
avoided  by  extrinsic  proof  that  her  examination  was  not 
as  full  and  technical  as  the  statute  requires.  Such  cer- 
tificate cannot  be  attacked  for  mere  irr^ularities  but 
only  for  fraud  or  duress  imputable  to  the  conveyee."^ 
Citing  Shields  v.  Netherlands  supra;  Ronncr  v.  Welcker,, 
99  Tenn.,  626,  42  S.  W.,  439.    In  the  Isuit  case  cited,  it 
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was  said :  ^*If  the  certificate  is  in  proper  form  and  sign- 
ed by  proper  officials,  it  o^n  only  be  attacked  for  fraud 
or  surprise  (duress  —  Burem  v.  Winatead,  103  Tenn., 
288,  52  S.  W.,  1070),  not  for  mere  irr^ularities  in  tak- 
ing the  privy  examination,  and  the  fraud  mu^t  he  that 
of  the  conveyee  or  his  agent.^^ 

It  is  said,  however,  on  behalf  of  appellee  that  the  deed 
executed  by  Mrs.  Cason  to  J.  Q,  Fisher  for  the  use  and 
benefit  of  Duncan  &  Waddy,  was  made  to  secure  a  pre- 
existing debt  due  from  her  son,  W.  A.  Cason,  to  the 
firm  of  Duncan  &  Waddy,  growing  out  of  his  embezzle- 
ment. It  is  said  Mrs.  Cason  was  in  no  way  liable  for  this 
debt,  nor  was  her  property  in  any  way  bound  for  its 
payment ;  hence  there  was  no  valuable  consideration  for 
the  deed  executed  by  Mrs.  Cason  to  Fisher.  Counsel  cite 
Ednvards  and  vnfe  v.  William  Boyd,  9  Lea,  204,  to  the 
point  that  where  the  husband  procures  his  wife's  con- 
veyance to  homestead  or  to  her  lands  to  secure  a  pre-ex- 
isting debt  of  his,  he  will  be  regarded  as  the  agent  of  the 
creditor,  who  will  be  bound  by  the  husband's  action, 
distinguishing  the  latter  case  from  the  case  of  Shields 
V.  Netherlands  supra,  where  the  conveyance  was  made 
for  a  valuable  consideration  then  advanced  on  the  faith 
of  it    See  also  Grotejikemper  v.  Carver,  9  Lea,  77. 

But  the  principle  underlying  complainant's  argument 
is  that  Duncan  &  Waddy  are  responsible  for  the  fraud- 
ulent conduct,  duress,  and  misrepresentations  made  by 
Scovel,  the  notary  public.  As  already  stated,  the  court  of 
chancery  appeals  expressly  finds  that  Scovel  was  not  the 
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agent  of  Duncan  &  Waddy  in  any  statements  or  repre- 
sentations made  by  him  ontside  of  his  official  character, 
but  independent  of  this  finding^  Scovel,  in  the  capacity  of 
a  notary  public  was  acting  as  a  public  officer  and  as  a  mat- 
ter of  law  could  not  have  been  the  agent  of  either  party. 
The  acknowledgment  could  not  have  been  taken  by  eith- 
er Duncan  or  Waddy,  nor  could  it  have  been  taken  by  any 
agent  representing  them,  but  the  law  required  that  the 
acknowledgement  and  privy  examination  should  be  tak- 
en by  a  public  official  representing  the  State,  and  wholly 
disinterested.  Shannon's  Code,  sections  3194,  3199, 
3714;  Mechem  on  Public  Officers,  section  47;  Smedes 
V.  Bank,  20  Johns.  (N,  Y.),  384;  Bank  v.  Howell,  63  Am. 
Dec.,  71 7.  Nor  do  we  agree  with  the  court  of  chancery 
appeals  in  its  holding  that  by  the  acceptance  of  the  deed, 
Duncan  &  Waddy  adopted  the  fraudulent  conduct  and 
misrepresentation  made  by  the  notary  public.  The  court 
of  chajicery  appeals  does  not  find  that  Duncan  &  Waddy 
had  any  knowledge  of  any  fraud  or  duress  practiced  by 
Scovel,  the  notary  public,  in  procuring  the  execution  of 
the  deed,  and  there  being  nothing  to  show  that  it  was 
authorized  in  the  first  instance,  or  afterwards,  ratified 
by  Duncan  &  Waddy,  they  are  not  responsible  for  said 
acts. 

In  Page  on  Contracts,  vol.  1,  section  130,  it  is  said : 
"But  if  the  party  making  the  fraudulent  representations 
is  the  agent  of  the  party  benefited  thereby,  or  the  agent 
of  both  parties,  or  if  a  party  ratifies  the  contract  induc- 
ed by  such  fraudulent  representations  of  one  acting  as 
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his  agent  without  authority,  or  knowingly  aids  in  the 
commission  of  a  fraud,  etc.,  etc.,  he  is  liable  as  though 
he  had  made  the  representation  in  person." 

The  facts  found  by  the  court  of  chancery  appeals  do 
not  bring  the  case  within  the  rule  announced  above. 

Attention  is  directed  to  a  finding  of  the  court  of  chan- 
cery appeals  antagonistic  to  the  theory  of  the  bill.  It 
will  be  remembered  that  theory  of  the  bill  was  that  the 
complainant,  Mrs.  Cason,  had  signed  and  acknowledged 
the  deed  under  the  duress  of  the  threats  made  to  prose- 
cute her  son  and  under  a  promise  not  to  prosecute,  but 
the  finding  of  the  court  of  chancery  appeals  is  as  follows : 
"We  have  given  the  statement  of  the  notary  public  and 
from  it  and  the  other  proof  we  find  that  when  she  signed 
and  acknowledged  this  deed,  she  was  in  perfect  ignor- 
ance of  the  conduct  of  her  son  in  the  management  of  the 
business  of  Duncan  &  Waddy,  and  that  he  was  guilty  of 
making  wrong  entries  in  their  books  and  appropriating 
their  moneys.  The  only  information  she  had  about  the 
matter  was  given  to  her  by  the  notary  public  to  the  ef- 
fect that  she  was  conveying  the  place  to  J.  Q.  Fisher  for 
a  consideration  of  |3,000,  ^00  of  which  Fisher  assumed 
to  pay  and  the  remainder,  #2,200,  was  for  Willie's  (W. 
A.  Cason's)  benefit.  Under  this  statement  alone,  she 
signed  and  acknowledged  the  deed,  saying  that  hc^r  son 
had  been  good  to  her  and  that  she  had  told  him  that  if 
at  any  time  he  wanted  the  place,  she  would  deed  it  to 
him.  Mrs.  Cason,  as  we  have  intimated,  was  kept  com- 
pletely in  the  dark  as  to  the  real  purpose  and  reasons  for 
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the  execution  of  this  deed,  as  we  find  from  the  testimony 
of  Scovel,  and  did  so  under  the  belief  that  it  was  for  the 
benefit  of  her  son  in  some  pecuniary  way  and  because  he 
was  good  to  her  and  she  trusted  him  just  as  Duncan  & 
Waddy  had.''  Now,  in  the  light  of  this  finding,  it  is  dif- 
ficult to  see  how  the  mind  of  Mrs.  Gason  could  have  been 
affected  by  the  threats  alleged  to  prosecute  her  son  and 
promises  of  exemption  from  prosecution  if  she  executed 
the  deed  when,  according  to  the  finding  of  the  court  of 
chancery  appeals,  she  was  perfectly  in  the  dark  and  had 
no  knowledge  of  her  son's  shortage  and  defalcation  at 
the  time  the  deed  was  executed.  But,  in  this  connec- 
tion, the  court  of  chancery  appeals  also  finds  that  before 
the  deed  was  finally  delivered  to  Scovel,  M'rs.  Gason  had 
bcH?n  informed  by  her  husband  that  her  son  had  over- 
drawn his  accounts. 

It  is  insisted  on  behalf  of  appellee  that  the  deter- 
minative finding  of  fact  by  the  court  of  chancery  ap- 
peals is  that  at  the  time  Mrs.  Gason  delivered  the  deed, 
she  did  not  and  could  not  have  any  intelligent  compre- 
hension of  what  she  was  doing;  that  she  was  under 
mental  constraint,  her  reason  was  almost  dethroned,  and 
finallv  that  she  was  under  .duress. 

Under  the  authorities  already  cited,  Duncan  &  Waddy 
would  not  be  responsible  for  duress  brought  about  by 
the  fraudulent  conduct  and  misrepresentations  of  Scovel, 
the  notary  public,  but  if  at  the  time  the  deed  was  de- 
livered, Mrs.  Gason  was  mentally  incapable  of  perform- 
ing the  act,  then  she  is  not  bound  by  the  deed,  no  matter 
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what  produced  her  mental  incapacity.  In  this  view  of 
the  case,  it  is  wholly  immaterial  whether  Scovel,  the 
notary  public,  was  the  agent  of  Duncan  &  Waddy,  or 
not.  If  his  fraudulent  acts  and  the  revelations  touch- 
ing  the  charges  of  embezzlement  against  W.  A.  Cason 
mentally  unbalanced  Mrs.  Cason,  so  that  she  had  no 
Intelligent  comprehension  of  the  act  she  was  performing 
and  was  incapable  of  transacting  any  business  under- 
fitandingly,  then  the  deed  as  to  her  is  absolutely  void. 
This  finding  of  the  court  of  chancery  appeals,  which  is 
several  times  repeated,  is  absolutely  conclusive  of  the 
<*ase  and  must  result  in  an  affirmance  of  the  decree  of 
that  court.  It  should  be  stated  that  appellants  insist 
that  complainant  was  guilty  of  such  laches  in  bringing 
this  suit  to  cancel  the  deed  that  she  must  be  repelled 
from  any  relief. 

In  Page  on  Contracts,  vol.  1,  sec.  140,  it  is  said :  "Delay 
for  an  unreasonable  time  after  the  discovery  of  the  fraud 
may,  without  positive  act»  of  ratification,  amount  to 
a  waiver  of  the  right  to  rescind.  Thus  in  equity  delay 
for  such  lengths  of  time  as  eight  years  or  three  years 
may  waive  the  right  to  rescind."  However,  under  the 
peculiar  facts  of  this  case,  we  are  of  opinion  that  the 
doctrine  of  laches  is  not  applicable.  It  appears  that  after 
Mrs.  Cason  executed  this  conveyance,  Duncan  &  Waddy 
still  continued  to  investigate  the  books  of  W.  A.  Cason 
and  from  time  to  time  additional  frauds  and  peculations 
were  discovered  so  that  finally  the  total  amount  of  his 
embezzlement  aggregated  |1 6,000.    An  indictment  was 
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soon  found  against  W.  A.  Cason,  charging  him  with 
making  a  false  entry  upon  the  books  of  Duncan  & 
Waddy,  and  upon  this  charge  he  was  convicted  and  sen- 
tenced to  the  penitentiary  for  a  term  of  five  years,  but 
was  pardoned  by  the  governor. 

It  further  appears  that  on  October  1, 1898,  twenty-one 
months  after  the  deed  was  executed  by  Mrs.  Cason  to 
Fisher,  W.  A.  Cason  and  his  father  executed  notes  to 
Duncan  &  Waddy  for  the  sum  of  $4,500  in  settlement 
of  the  balance  of  the  former^s  defalcation.  Now,  it  thus 
appears  that  this  matter  was  not  finally  terminated  until 
nearly  two  years  after  the  conveyance  from  Mrs.  Cason 
to  Fisher,  and  it  is  not  surprising  that  Mrs.  Cason  did 
not  wish  to  further  complicate  matters  by  embarking 
upon  a  litigation  with  the  firm  of  Duncan  &  Waddy,  but 
it  does  appear  that  within  a  reasonable  time  after  her 
son's  matters  had  been  settled  up,  she  filed  the  present 
bill  to  invalidate  the  convevance.  The  decree  of  the 
court  of  chancery  appeals  will  be  affirmed. 
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Bunch  et  ah  v.  Smith  et  ai. 
{Nashmlle.     December  Term,  1905.) 

1,  DXMUBJEIEB.  Not  acted  on  in  lower  court  cannot  be  assist- 
ed as  error  in  supreme  court. 

An  assiiriiment  of  error  in  the  supreme  court  that  the  lower  court 
improperly  overruled  a  demurrer  to  the  bill  cannot  be  sustain- 
ed, when  it  does  not  appear  from  the  record  that  the  demurrer 
was  ever  acted  upon  in  the  court  below.     (Post,  p.  209.) 

Case  cited  an  approved:  M.  &  O.  R.  R.  Co.  v.  Ridley,  114  Tenn.» 
727. 

2.  BANXBUFTOY.  Trustee  entitled  to  property  of  bankrupt 
fraudulently  conveyed,  notwithstanding^  discharge.  Four 
months'  limitation  does  not  apply. 

The  granting  of  a  discharge  in  bankruptcy  under  the  federal 
bankrupt  act  of  1898  is  in  no  way  dependent  upon  a  settlement 
of  the  bankrupt's  estate;  and  all  property  transferred  by  the 
bankrupt  in  fraud  of  his  creditors  vests  in  the  trustee,  al- 
though such  transfer  was  made  more  than  four  months  before 
the  petition  in  bankruptcy  was  filed.     (Post,  pp.  212-216.) 

Act  of  congress  cited  and  construed:  Bankrupt  Act  July  1,  1898, 
sec.  1,  Bubsec.  12,  and  sec.  67e. 

Cases  cited  and  distinguished:  Morris  v.  Creed,  11  Heisk.,  155; 
Hudson  V.  Blgham,  12  Heisk.,  59. 

8.  8AMB.  Trustee  proper  party  to  sue  for  property  fraudulently 
conveyed  by  bankrupt.  May  intervene  in  suit  in  State  court. 
The  trustee  in  bankruptcy  is  the  proper  party  to  bring  suit  to 
recover  property  fraudulently  transferred  by  the  bankrupt,  and 
such  suit  may  be  brought  in  the  State  court,  and  to  that  end 
he  may  intervene  in  a  pending  suit  brought  by  a  judgment  cre- 
ditor to  set  aside  a  fraudulent  conveyance  of  property  made 
by  the  bankrupt.      {Post,  pp,  216-218.) 
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Act  of  congreBS  cited  and  construed:  Bankrupt  Act  Jxdj  1,  1898, 
see.  70e. 

Caees  cited  and  approved:  Glenny  y.  Langdon,  98  U.  S.,  20; 
Trimble  ▼.  Woodhead,  102  U.  S.,  647;  Claflln  ▼.  Houseman,  93 
U.  S.,  181;  Barton  v.  Geiler,  8  Lea,  297. 

4 .  8AMB.    Trustee  may  be  reinstated  by  referee  when  improperly 
discharged. 

A  referee  in  bankruptcy  has  the  right  to  reinstate  or  reappoint  a 
trustee  who  has  been  inadvertently  or  improperly  discharged. 
(Post,  pp.  218«  219.) 

Act  of  congress  cited  and  construed:  Bankrupt  Act  of  July  1, 
1898,  sec.  2,  subsec.  8. 

5.  8AMB.    Suit  brought  by  creditors  of  bankrupt  may  be  revived 
in  name  of  trustee,  when. 

Where  a  petition  in  bankruptcy  is  filed  and  the  bankrupt  receives 
a  final  discharge  pending  a  suit  brought  in  the  State  court  by 
creditors  of  the  bankrupt  to  set  aside  a  fraudulent  conveyance 
made  by  him,  it  is  proper  for  the  State  court  to  revive  the  suit 
in  the  name  of  the  trustee  upon  a  petition  filed  by  him  for 
that  purpose.    {Post,  pp,  218,  219.) 

6.  SAMB.    Trustee  entitled  to  entire  proceeds  of  sale. 

In  the  case  stated  in  the  next  preceding  headnote,  it  Is  not 
error  to  decree  that  the  entire  proceeds  of  the  sale  of  the  prop- 
erty be  turned  over  to  the  trustee,  for  the  benefit  of  all  the 
creditors  of  the  bankrupt's  estate,  instead  of  only  a  sufficient 
amounts  to  satisfy  the  claims  of  the  original  complaints.  {Pogt^ 
pp,  219,  220.) 

7.  COSTS.    May  be  taxed  to  defendant  and  sureties  on  appeal 
bond  in  suit  to  set  aside  fraudulent  conveyance. 

In  a  successful  action  to  set  aside  a  fraudulent  conveyance  of 
property  made  by  a  debtor,  it  is  not  error  to  adjudge  that  the 
defendant  and  the  sureties  on  his  appeal  bond  are  personally 
liable  for  the  costs  of  the  cause,  instead  of  ordering  them  paid 
out  of  the  proceeds  of  the  sale  of  the  property.     {Post,  p.  220.) 
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FROM  QILES. 


Appeal  from  the  Chancery  Court  of  Giles  County. — 
Walter  S.  Bbarden,  Chancellor, 

E.  E.  EsLioic,  R.  H.  McLaubin  and  H.  T.  Allen,  for 
Bunch  et  aL,  and  Akers,  trustee. 

Stewart  Wilkes,  W.  B.  Smithson  and  M.  Esliok, 
Jr.,  for  Smith  et  al. 


Mr.  Justice  MoAlistebt  delivered  the  opinion  of  the 
Court 

Complainants,  who  are  judgment  creditors  of  the  de- 
fendant M.  Alice  Smith,  filed  this  bill  for  the  purpose  of 
setting  aside  an  alleged  fraudulent  conveyance  made  by 
the  said  M,  Alice  Smith  to  her  sister,  Lizzie  Smith,  and 
also  for  the  purpose  of  annulling  a  decree  of  the  chancery 
court  of  Giles  county  in  which  it  was  decreed  that  a 
three-eighths  undivided  interest  of  M.  Alice  Smith  in  the 
house  and  lot  in  question  was  the  property  of  her  sister, 
Lizzie  Smith,  by  virtue  of  the  conveyance  already  men- 
tioned. 

The  property  sought  to  be  reached  by  complainants 
is  an  undivided  interest  in  a  house  and  lot  situated 
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in  Pulaski,  Tenneesee,  and  is  fully  described  in  the 
pleadings.  In  accordance  with  the  prayer  of  the  bill^ 
writs  of  attachment  were  issued,  served,  and  levied  on 
the  property  mentioned.  The  bill  herein  was  filed  April 
5,  1902,  and  on  the  22d  of  May,  1902,  the  defendant 
M.  Alice  Smith  filed  her  petition  in  the  federal  court 
at  Nashville  to  be  dischai^ed  from  her  debts  and  liabil- 
ities as  provided  by  the  bankrupt  act  passed  July  1, 1898, 
30  Stat.,  544,  c.  541  (U.  S.  Comp.  St.  1901,  p.  3418.) 
A.  W.  Akers  was  appointed  trustee  in  bankruptcy  to 
said  M.  Alice  Smith,  and  thereafter  filed  a  petition 
herein  seeking  to  become  a  party  to  thi^  cause  and  to 
be  subrogated  to  the  rights  of  complainants,  and  to  be 
permitted  to  prosecute  the  case  for  tlie  benefit  of  all  the 
creditors  of  said  M.  Alice  Smith. 

On  the  2d  of  August,  1902,  said  trustee  in  bankruptcy 
obtained  leave  of  the  chancellor  to  file  an  amended  and 
supplemental  bill  in  said  cause,  subject,  however,  to  all 
defenses  on  the  part  of  defendants.  The  substance  of 
the  amended  and  supplemental  bill  was  that  it  set  out 
the  original  proceedings  and  allied  that  the  conveyance 
by  M.  Alice  Smith  of  her  three-eighths  undivided  interest 
in  the  house  and  lot  to  her  sister  was  fraudulent  and 
void  as  to  creditors,  and  prayed  that  said  conveyance 
be  set  aside  and  that  said  interest  be  held  to  pay  the 
claims  of  creditors  of  said  M.  Alice. 

This  bill  was  afterwards  amended  so  as  to  show  that 
said  M.  Alice  Smith  was  granted  a  discharge  in  bank- 
ruptcy on  August  5,  1902. 
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Defendants  demurred  to  the  original,  amended,  and 
supplemental  bills,  assigning,  among  other  grounds,  that 
the  chancery  court  was  without  jurisdiction  in  the  prem- 
ises; that  by  filing  their  claims  in  the  bankruptcy  pro- 
ceedings  complainants  waived  any  lien  or  liens  they  may 
have  acquired  by  the  filing  of  their  bill  and  levying  of 
their  attachments;  that  any  and  all  liens  complainants 
may  have  acquired  by  the  filing  of  their  bill  and  levy- 
ing of  their  attachment  were  vacated  by  the  filing  of  the 
petition  in  bankruptcy  by  M.  Alice  Smith  under  the 
bankruptcy  law  of  1898,  because  said  liens  attached 
within  four  months  of  the  date  said  petition  in  bank- 
ruptcy was  filed;  that  the  deed  of  M.  Alice  Smith  to 
Lizzie  Smith,  dated  December  24,  1901,  conveying  her 
three-eighths  interest  in  the  house  and  lot,  was  executed, 
delivered,  and  registered  more  than  four  months  prior  to 
the  filing  of  the  petition  in  bankruptcy  of  M.  Alice 
Smith,  and  could  not  be  set  aside  under  the  bankrupt 
act  of  1898 ;  that  on  the  5th  of  August,  1902,  M.  Alice 
Smith  was  granted  a  discharge  in  bankruptcy,  releas- 
ing her  from  all  liability  for  all  debts  she  owed  at  the 
time  of  filing  her  petition  which  are  released  by  her  dis- 
charge in  bankruptcy,  and  that  all  the  debts  of  com- 
plainants and  all  debts  mentioned  in  the  bill  and  amend- 
ed bill  are  such  as  are  released  by  the  discharge  in  bank- 
ruptcy; that  a  trustee  in  bankruptcy  could  not  be  sub- 
stituted in  a  State  court  to  the  rights  of  attaching  cred- 
itors; that,  if  such  subrogation  could  be  made,  it  could 
only  be  done  by  an  original  bill  in  the  nature  of  a  supple- 
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mental  bill,  and  not  in  the  way  attempted  in  this  cause ; 
that  Akers  does  not  show  that  he  is  acting  with  the  ap- 
proval of  the  court  appointing  him. 

An  answer  was  also  filed  by  the  defendants,  and  under 
and  by  permission  of  tiie  chancellor  defendants  were  al- 
lowed to  incorporate  their  demurrer  in  their  answers 
and  to  rely  upon  the  same  at  the  hearing.  Subsequently 
defendants  withdrew  their  answer,  and  it  was  agreed 
that  the  action  of  the  chancellor  on  the  demurrer  should 
be  final.  On  the  hearing  the  chancellor  overruled  the 
demunrer  and  decreed  full  relief  to  the  complainants. 
On  appeal  the  decree  of  the  chancellor  was  affirmed  by 
the  court  of  chancery  appeals,  but  on  appeal  this  court 
reversed  both  decrees,  as  follows:  "The  decree  of  the 
court  of  chancery  appeals  is  reversed.  The  order  of 
reversal  will  show  that  the  case  should  be  determined 
on  answer  to  supplemental  bill  of  Akers,  trustee,  and 
that  equity  as  between  the  parties  requires  that  the  case 
should  not  go  off  upon  demurrer.  Costs  of  appeal  are 
divided  between  parties."  . 

After  the  remandment  of  the  case  on  the  16th  of 
July,  1904,  defendants  answered  the  amended  and  sup- 
plemental bills  filed  by  the  trustee  in  bankruptcy  April 
17,  1904,  wherein  they  denied  that  the  conveyance  of  M» 
Alice  Smith  to  her  codefendant  Lizzie  Smith  was  fraud- 
ulent, but  avenged  that  it  was  based  upon  a  valuable 
and  sufficient  consideration.  M.  Alice  Smith  also  averred 
that  August  12,  1902,  she  was  granted  a  full  and  final 
discharge  in  bankruptcy  from  all  debts  and  liabilities 
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I  that  she  then  owed  or  that  she  owed  at  the  time  of  filing 

I  her  petition  in  bankruptcy,  and  that  the  debts  of  com' 

plainants  being  such  debts  as  w^ere  dischargeable  under 
I  the  bankrupt  law,  she  was  released  therefrom  by  her 

discharge  in  bankruptcy,  and  hence  as  complainants 
were  parties  to  said  bankruptcy  proceedings  they  are 
estopped  to  attempt  to  enforce  the  collection  of  their 
claims  in  this  suit. 

It  was  further  averred  that  the  original  bill  was 
filed  within  four  months  next  prior  to  the  filing  of  the 
petition  of  M.  Alice  Smith  in  bankruptcy,  and  that  the 
deed  of  M.  Alice  to  her  sister,  Lizzie  Smith,  was  executed^ 
delivered,  and  registered  more  than  four  months  prior 
to  the  filing  of  her  petition  in  bankruptcy,  and  that  under 
the  bankruptcy  law  her  deed  must  stand  and  cannot  be 
impeached,  that  liens,  if  any  were  created  by  the  filing 
of  the  original  bill  and  levy  and  attachment  thereunder, 
were  discharged  by  the  filing  of  her  petition  in  bank- 
ruptcy, and  that,  the  federal  court  having  assumed  juris- 
diction of  the  matter,  its  decree  discharging  her  is  final 
and  conclusive  upon  complainants  as  well  as  Akers, 
trustee,  and  that  complainants  cannot  now  do  througli 
said  Akers,  trustee,  what  they  could  not  do  themselves. 
It  appears  that  on  October  8,  1904,  Akers,  trustee,  was 
permitted  to  file  a  petition  in  the  nature  of  an  amended 
and  supplemental  bill  in  this  cause,  wherein  it  is  stated 
that  said  Akers,  as  trustee,  was  discharged  by  the  referee 
in  bankruptcy  on  the  supposition  that  his  trust  with  re- 
spect to  the  estate  of  M.  Alice  Smith  had  been  closed. 
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which  was  a  mistake,  and  that  upon  application  to  said 
referee  in  bankruptcy  he  had  been  reinstated  as  trustee 
in  bankruptcy  of  said  M.  Alice  Smith. 

Defendants  moved  to  dismiss  said  petition,  which  was 
overruled.  Defendants  thereupon  demurred  to  the  peti- 
tion, which  demurrer  was  also  overruled  by  tiie  chan- 
cellor. Defendants  then  filed  an  elaborate  answer  to  the 
I)etition  to  revive.  Proof  was  taken^  and  on  the  hearing 
the  chancellor  again  decreed  that  the  conveyance  from  M. 
Alice  Smith  to  her  codefendant  and  sister,  Lizzie  Smith, 
was  fraudulent  in  law  and  fact^  and  further  adjudged 
that  the  decree  in  the  case  of  M.  Alice  SnUth  et  ai.  vi» 
Btickner  Smith  et  aJ.,  wherein  it  was  adjudged  that  M. 
Alice  Smith  had  no  interest  in  the  house  and  lot  in  con- 
troversy, was  fraudulent  in  law  and  fact  The  chan- 
cellor thereupon  set  aside  the  deed  from  M.  Alice  Smith 
to  her  sister,  Lizzie  Smith,  and  also  the  decree  in  the 
case  aforesaid  in  so  far  as  it  adjudged  that  M.  Alice 
Smith  had  no  interest  in  the  house  and  lot  in  question. 

The  chancellor  further  decreed  that  Akers,  trustee  in 
bankruptcy  of  M.  Alice  Smith,  had  the  right  to  sub- 
ject the  three-eighths  interest  in  the  houfce  and  lot  in 
question  to  the  payment  of  the  debts  provable  against 
the  estate  of  said  M.  Alice  Smith,  and  that  a  lien  was 
created  upon  this  property  by  the  filing  of  the  bill  and 
amended  and  supplemental  bills  in  this  cause.  On  ap- 
peal the  court  of  chancery  appeals  affirmed  the  decree 
of  the  chancellor.  The  cause  is  again  before  this  court 
on  the  appeal  of  the  defendants.    It  may  be  stated  that 
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many  questions  are  now  made  which  were  embraced 
in  the  demurrer  which  was  before  this  court  on  the 
original  hearing ;  but  we  do  not  find  in  the  record  that 
this  demurrer  was  acted  on  by  the  chancellor  on  the 
second  hearing.  It  cannot,  therefore,  be  noticed  by  us. 
M.  d  0.  R.  B.  Go.  V.  Ridletj,  114  Tenn.,  727,  86  S.  W., 
«06. 

On  the  main  question  of  fact  presented,  viz.,  whether 
the  conveyance  from  M.  Alice  Smith  of  her  three-eighths 
undivided  interest  in  said  property  to  her  sister,  Lizzie 
Smith,  was  fraudulent,  the  court  of  chancery  appeals 
:fiinds  as  follows:  "After  an  examination  of  the  direct 
evidence  in  this  case,  read  in  the  light  of  and  in  connec- 
tion with  the  averments  of  the  bill  of  appellants  and  • 
their  mother  against  their  father  and  others,  heretofore  . 
referred  to  and  quoted  from,  and  the  evidence  given  by 
appellants  in  that  case  made  a  part  of  the  record  in  this 
case,  we  find  it  impossible  to  avoid  coming  to  the  con- 
clusion that  the  deed  of  M.  Alice  Smith  to  her  sister, 
Lizzie  Smith,  conveying  her  three-eighths  interest  in 
the  house  and  lot  in  question;  was  fraudulent,  both  in 
law  and  fact,  and  we  so  find  as  a  fact  We  need  not 
detail  the  evidence  in  the  record  on  which  we  base  this 
finding.  It  is  only  necessary  to  say  that  the  deed  of  con- 
veyance recites  a  consideration  in  hand  paid  of  f  800, 
when  manifestly  under  the  weight  of  the  proof  nothing 
st  all  was  paid  at  the  time,  and  the  fact  is,  under  the 
proof,  the  sister  had  nothing  at  all  with  which  to  pay 
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for  the  interest  of  her  sister.  In  shorty  under  the  proofs 
the  conveyance  was  voluntary,  without  consideration^ 
and  made  when  creditors  of  M,  Alice  Smith  were  press- 
ing and  reducing  their  claims  to  judgment.'' 

As  already  stated,  one  of  the  declared  objects  of  the 
present  bill  was  to  annul  a  certain  decree  of  the  chancery 
court  of  Giles  county,  wherein  it  was  adjudged  that  the 
three-eighths  undivided  interest  of  K.  Alice  £mith  in 
the  house  and  lot  belonged  to  her  sister,  Lizzie  Smithy 
by  virtue  of  the  deed  just  mentioned.  On  this  subject 
the  court  of  chancery  appeals  finds  as  follows: 

^'Some  years  ago,  and  before  this  litigation  arose,  cer- 
tain parties  made  a  deed  to  the  house,  and  lot  in 
.question  to  Mrs.  Mary  Ann  Smith,  the  mother  of  the 
defendants,  conveying  to  her  the  property  absolutely 
and  in  fee  simple.  Under  the  terms  and  limitations  of 
the  trust  .  .  .  the  deed  to  it  should  have  been  made 
to  Mary  Ann  Smith  for  life,  with  remainder  to  her  chil- 
dren. It  appears  that,  although  the  deed  to  Mrs.  Smith 
was  of  the  character  stated,  she  and  her  children  always 
regarded  the  property  as  belonging  to  the  former  only 
for  life,  with  remainder  in  fee  to  the  latter.  Under  this 
arrangement  it  appears  that  the  daughter  M.-  Alice 
Smith  acquired  a  three-eighths  undivided  interest  in  re- 
mainder  in  the  house  and  lot  and  her  sister,  Lizzie  Smithy 
an  undivided  five-eighths  interest  therein.  It  appears 
that  in  this  situation  M.  Alice  Smith,  her  sister,  Lizzie 
Smith,  and  her  mother,  Mary  Ann  Smith  (the  last 
named  suing  by  M.  Alice  Smith  as  next  friend),  De* 
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cember  20,  1901,  filed  a  bill  in  the  chancery  court  of 
Giles  county  against  Buckner  Smith  and  J.  D.  Latimer 
and  wife.  Buckner  Smith  was  the  father  of  defendants 
and  the  husband  of  Mary  Ann  Smith,  and  the  wife  of 
Latimer  was  a  sister  of  appellants. 

"The  object  ot  that  bill  was  to  reform  the  deed  to  the 
house  and  lot  to  Mary  Ann  Smith  so  as  to  limit  her 
estate  therein  to  a  life  estate,  to  show  that  three  of  the 
children  of  Mary  Ann  Smith  and  husband,  Buckner 
Smith,  had  died  intestate  and  without  issue,  and  that 
as  the  property  then  stood  M.  Alice  Smith  owned  a 
three-eighths  interest  in  remainder,  and  Lizzie  Smith  a 
five-eighths  undivided  interest  therein.  .  .  .  Decem- 
ber 24,  1901,  four  days  after  the  above  bill  was  filed,  M. 
Alice  Smith  conveyed  by  deed  absolute  her  three-eighths 
interest  in  remainder  in  the  house  and  lot  in  question 
to  her  sister,  Lizzie,  for  the  consideration  recited  of  f  800 
to  her  in  hand  paid.  This  deed  was  noted  for  r^istra- 
tion  December  27,  and  registered  December  30,  1901. 
The  decree  in  the  case  of  M.  Alice  Smith  et  al.  v.  Buckner 
Smith  et  ah,  just  referred  to,  was  rendered  March  1, 
1902.  On  the  testimony  of  M.  Alice  Smith  and  her  sis- 
ter, Lizzie,  their  mother  being  a  party  complainant  by 
next  friend  to  the  bill,  the  decree  in  the  case  limited  the 
estate  of  the  mother  in  the  house  and  lot  to  a  life  estate, 
and  adjudged  that  the  father,  Buckner  Smith,  had  no 
interest  in  the  property,  and  that  Lizzie  Smith  by  virtue 
of  the  conveyance  to  her  of  M.  Alice  Smith  owned  all 
the  remainder  interest  in  the  property.  ^^ 
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Now,  the  court  of  chancery  appeals  finds  that  at  the 
date  of  said  decree  vesting  title  to  the  three^ighths  un- 
divided interest  of  M,  Alice  Smith  in  her  sister,  Lizzie 
Smith,  the  said  M.  Alice  Smith  was  indebted  to  the  com- 
plainants by  judgment  and  nulla  bona  return  in  the 
amounts  set  out  in  the  bill,  and  that  as  to  such  existing 
creditors  said  decree  was  fraudulent  and  void,  and  pro- 
cured for  the  purpose  of  hindering,  delaying,  and  de- 
frauding said  creditors.  It  is  not  held  that  the  whole 
decree  was  void,  but  only  that  portion  of  it  that  under- 
took to  vest  the  interest  in  remainder  of  M.  Alice  Smith 
in  her  sister,  Lizzie  Smith. 

It  is  not  seriouslv  contended  that  this  court  would  be 

* 

warranted  in  going  behind  the  findings  of  the  court 
of  chancery  appeals  into  an  original  examination  of  the 
question  whether  said  decree  and  conveyance  were  fraud- 
ulent or  not  The  main  assignment  of  error,  however, 
is  that  the  court  of  chancery  appeals  erred  in  decreeing 
that  the  discharge  in  bankruptcy  granted  to  M.  Alice 
Siuith  August  5,  1902,  was  not  a  complete  bar  to  any 
further  proceedings  on  the  part  of  complainants  in  this 
cause. 

This  assignment  of  error  is  based  on  the  fact  that  the 
conveyance  of  AH  Alice  Smith  to  Lizzie  Smith  was  ex- 
ecuted December  24, 1901,  and  recordedln  the  register's 
office  of  Giles  county,  Tennessee,  December  30,  1901  — 
more  than  four  months  prior  to  the  filing  of  the  petition 
in  bankruptcy  by  M.  Alice  Smith  on  May  22,  1902.  It 
is  said  the  petition  of  A.  W.  Akers,  trustee,  was  filed 


8  Gates]  DEOEMBEE  TEBM,  1905.  213 

Bunch  T.  Smith. 

July  24,  1902,  and  the  amended  and  supplemental  bUl 
was  filed  August  2,  1902,  while  the  bankruptcy  proceed- 
ings were  pending  and  that  the  discharge  in  bankruptcy 
was  granted  August  5, 1902,  after  the  filing  of  the  peti- 
tion and  the  amended  and  supplemental  bill  of  Akers, 
trustee.  It  is  then  said  that,  although  the  bankruptcy 
proceedings  were  then  pending  and  the  complainants 
filed  their  claims  and  proved  the  same  therein,  neither 
they  nor  the  trustee  in  bankruptcy  made  any  resistance 
to  the  discharge,  although  it  was  twice  deferred  in  order 
to  give  them  time  to  file  specifications  why  the  discharge 
should  not  be  granted;  nor  do  they  give  any  reason 
why  they  did  not  resist  the  discharge  in  bankruptcy, 
nor  do  they  pretend  that  they  did  not  know  that  the 
bankruptcy  proceedings  were  pending,  but  showed  to 
the  contrary  by  their  pleadings  and  testimony.  The 
amended  and  supplemental  bill  also  shows  that  Akcrs 
was  appointed  trustee  on  June  9,  1902. 

Counsel  for  appellants  rely  in  support  of  this  position 
on  section  11  of  the  bankrupt  act  of  1898  (Act  July  1, 
c.  541,  30  Stat,  549  [U.  S.  Comp.  St.,  1901,  p.  3426]), 
which  provides  that  "a  suit  which  is  founded  upon  a 
claim  from  Avhich  a  discharge  would  be  a  release, 
and  which  is  pending  against  a  person  at  the 
time  of  the  filing  of  the  petition  against  him,  shall  be 
stayed  until  after  an  adjudication  or  the  dismissal  of 
the  petition ;  if  such  person  is  adjudged  a  bankrupt,  such 
action  mav  be  further  staved  until  twelve  months  after 
the  date  of  said  adjudication,  or  if  within  that  time  such 
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person  applies  for  a  discharge^  then  until  the  question 
of  such  discharge  is  determinable.'^ 

It  is  said  that  the  bill  filed  by  complainants  April 
5,  1902,  was  stayed  under  said  section  until  the  dis- 
charge in  bankruptcy  of  M.  Alice  Smith;  and,  the  dis- 
charge having  granted  to  said  M.  Alice  Smith,  the  bill 
in  this  case  should  have  been  dismissed,  no  legal  pro- 
ceedings having  been  had  impeaching  or  setting  aside 
said  discharge  in  bankruptcy,  and  none  can  now  be  had. 

Counsel  also  relies  on  section  1,  subsec.  12,  of  the 
bankruptcy  act  (30  Stat,  544  [U.  S.  Comp.  St.,  1901,  p. 
3418]),  which  provides  that  "discharge  shall  mean  the 
release  of  a  bankrupt  from  all  of  his  debts  which  are 
provable  in  bankruptcy,  except  such  as  are  excepted 
by  tliis  act.'*  It  is  said  that  complainants,  being  par- 
ties to  the  bankruptcy  proceeding,  are  now  estopped 
and  concluded  by  the  discharge  granted  to  M.  Alice 
Smith  which  released  her  from  all  debts  owing  by  her 
at  the  time  of  filing  her  petition.  It  is  further  said 
that,  if  fraud  existed,  it  would  have  prevented  the  dis- 
charge, but  the  discharge  was  not  resisted  or  prevented, 
and  the  question  of  fraud  is  now  res  adjudicata,  and 
complainants  are  estopped;  citing  Morris  v.  Creed,  11 
Heisk.,  155 ;  Hudson  v.  Bigham,  12  Heisk.,  59. 

It  seems  to  us  that  the  fallacy  underlying  this  assign- 
ment of  error  is  that  the  property  of  M.  Alice  Smith 
fraudulently  conveyed  to  her  sister  is  exonerated  from 
the  payment  of  the  claims  of  her  creditors  by  her  dis- 
charge  in  bankruptcy,  simply  for  the  reason  that  the 
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fpandulent  conveyance  was  made  four  months  prior  to 
the  filing  of  her  petition.  InLoveland  on  Bankruptcy, 
p.  382,  it  is  said:  "All  property  transferred  by  the 
bankrupt  in  fraud  of  his  creditors  vests' in  the  trustee. 
There  is  no  four  month's  limitation  on  this  class  of 
transfers."  Again,  the  same  author  (page  788)  says: 
**The  granting  of  a  discharge  is  in  no  way  dependent 
upon  the  settlement  of  the  bankrupt's  estate."  Morris 
V.  Creed,  11  Heisk.,  155,  and  Hudson  v.  Bighain^  12 
Heisk.,  58,  do  not  apply  in  the  present  instance,  since 
the  object  of  the  bills  in  those  cases  was  to  attack  a 
discharge  in  bankruptcy  upon  the  ground  that  it  had 
been  obtained  bv  fraud.  It  was  held  that  the  State  courts 
were  without  jurisdiction  in  the  premises,  but  it  will  be 
observed  that  the  proceeding  herein  does  not  involve 
in  any  way  the  discharge  in  bankruptcy  granted  to  M. 
Alice  Smith,  nor  is  it  sought  to  disturb  or  set  aside  said 
discharge.  The  whole  theory  of  the  bill  is  that  the 
property  conveyed  by  If.  Alice  Smith  to  her  sister,  Lizzie 
Smith,  was  an  asset  that  belonged  to  the  creditors,  and 
that,  said  conveyance  being  fraudulent,  it  is  in  the  eye 
of  the  law  as  if  no  conveyance  had  ever  been  made. 

But  counsel  insists  that  "all  of  these  debts  have  been 
discharged,  and  asks  what  right  has  the  court  to  order 
them  piaid."  And  again  inquires:  "Where  will  these 
debts  be  paid?"  And  replies:  "Not  in  the  bankrupt 
€Ourt^  as  the  referee  has  finally  certified  the  case  to 
the  court  and  has  lost  power  over  it,  and  this  court 
is  the  proper  place  for  such  payment;  not  in  the  State 
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courts,  for  they  have  no  jurisdiction.  The  proj^ositlon 
of  complainants  is  to  get  the.  proceeds  of  the  three- 
eighths  interest  in  the  house  and  lot  and  apply  it  to 
debts  from  wBich  the  bankrupt  has  been  discharged  — 
settled  by  the  discharge." 

It  appears  that  under  an  amendment  of  the  bank- 
rupt  law  passed  in  1903  (Act  Feb.  5,  1903,  c.  487,  sec. 
113,  32  Stat,  799  [U.  S.  Comp.  St.  Supp.,  1905,  p.  689] ), 
the  bankruptcy  court  hSB  concurrent  jurisdiction  with 
the  State  courts  in  setting  aside  fraudulent  conveyances 
and  recovering  the  assets  of  the  bankrupt  This,  how- 
ever, was  not  the  law  at  the  time  Akers  intervened  in 
this  case,  and  the  State  court  was  then  the  only  tribu- 
nal that  had  jurisdiction  in  such  cases.  It  is  unneces- 
sary for  us  to  decide  in  what  court  these  assets  so  re- 
covered will  be  distributed,  but  it  would  seem  that  hav- 
ing been  recovered  by  the  trustee  they  would  be  distrib- 
uted in  the  bankruptcy  court  under  proper  orders  of 
the  federal  court  reopening  the  case. 

The  right  of  the  trustee  in  bankruptcy  to  intervene  in 
this  case  for  the  benefit  of  creditors  is  fully  conferred 
by  the  act  of  Congress  passed  July  1,  1898,  as  follows : 
"The  trustee  may  avoid  any  transfer  by  the  bankrupt 
of  his  property  which  any  creditor  of  the  bankrupt  might 
liave  avoided,  and  may  recover  the  property  so  trans- 
ferred, or  its  value  from  the  person  to  whom  it  was 
transferred  unless  he  was  a  bona  fide  holder  for  value 
prior  to  the  date  of  the  adjudication." 

"The  trustee  is  vested  not  only  with  the  title  to  the 
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proi)erty,  but  also  with  the  rights  of  action  of  creditors 
with  respect  to  the  property  of  the  bankrupt  fraudu- 
lently conveyed  or  incumbered  by  him,  and  he  may  as- 
sail in  their  behalf  all  of  such  transfers  and  incumbran- 
ces to  the  same  extent  as  though  the  debtor  had  not  been 
declared  a  bankrupt" 

"And  all  property  transferred  by  the  bankrupt  in 
fraud  of  his  creditors  vests  in  the  trustee,  and  there  is  no 
four  months'  limitation  on  this  class  of  transfers."  Sec- 
tion 70  and  subsections;  Collier  on  Bankruptcy,  555; 
Loveland  on  Bankruptcy,  382.  It  has  been  frequently 
adjudicated  that  the  trustee  in  bankruptcy  is  the  proper 
party  to  bring  suit  to  recover  projmrty  fraudulently 
transferred  by  the  bankrupt  Glenny  v.  Langdoiv,  98 
U.  S.,  20,  25  L.  Ed.,  43 ;  Trimble  v.  Woodhead,  102  U.  S., 
647,  26  L.  Kd.,  290. 

In  Barton  v.  Geiler,  3  Lea,  297,  it  was  said :  "There 
does  not  seem  to  be  any  sound  reason  why  the  agency 
of  the  State  courts  should  not  be  used  in  the  collection 
of  the  assets  of  the  bankrupt  for  the  purpose  of  aiding 
the  federal  courts'  administration  and  distribution  of 
the  bankrupt's  estate.  They  assume  no  jurisdiction 
under  the  bankrupt  act  in  so  doing,  but  simply  exercise 
their  ordinary  jurisdiction  in  suits  between  parties." 
"We  are  of  opinion,  therefore,"  said  the  court,  "that 
an  assignee  in  bankruptcy  may  sue  in  the  State  courts 
to  recover  the  assets  of  the  bankrupt,  and  that  such 
suit  in  no  way  affects  or  interferes  with  the  jurisdiction 
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of  the  federal  courts  in  cases  ofbankruptcy/'    Glaflin  v. 
ITotiaeman,  Assignee,  93  U.  S.,  131,  23  L.  Ed.,  833. 

The  fourth  and  fifth  assignments  of  error  are  that  the 
court  of  chancery  appeals  erred  in  affirming  the  decree 
of  the  chancellor  and  declining  to  dismiss  the  petition  of 
Akers,  trustee,  to  revive,  and  in  reviving,  the  case  in 
the  name  of  Akers,  trustee.  On  this  subject  the  court  of 
chancery  appeals  finds  as  follows:  "Now  it  appears 
that  the  referee  in  the  bankruptcy  courts  acting  upon  the 
theory  that  the  administration  of  the  estate  of  Miss 
Smith  had  been  closed,  so  ordered  and  discharged  the 
trustee.  This  was  done  while  this  case  was  pending 
in  the  supreme  court  on  the  first  appeal,  and  upon  the 
remandment  of  the  case,  and  a  presentation  of  the  facts 
by  the  trustee  to  the  referee  of  his  ignorance  of  the  fact 
that  he  had  been  discharged,  the  referee  revoked  his  dis- 
charge of  the  truste§  and  reappointed  him  trustee.  Now, 
the  substance  of  the  assignment  of  error  is  that  the  ref- 
eree, having  discharged  the  trustee,  had  no  power  or 
authority  to  reappoint  him;  the  bankrupt  himself  hav- 
ing been  given  a  final  discharge."  A  conclusive  answer 
to  these  assignments  is  that  the  referee,  under  the  bank- 
rupt act  of  1898,  has  the  right  to  reinstate  or  reappoint 
a  trustee  inadvertently  or  improperly  discharged.  Sec- 
tion 2,  subsec.  8,  of  the  act  (30  Stat.,  545  [TJ.  S.  Comp. 
St.,  1901,  p.  3420]).  It  appears,  moreover,  that  the  ap- 
I)ellants  on  the  8th  of  December,  1904,  filed  a  bill  in  the 
federal  court  at  Nashville  to  enjoin  Akers,  trustee,  from 
further  prosecuting  this  case.    In  that  bill  the  question 
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was  esi>ecially  raised  that,  the  trustee  having  been  dis- 
charged by  the  referee,  the  referee  had  no  authority  to 
reinstate  him.  A  demurrer  was  interposed  to  that  bill, 
assigning,  among  others,  the  following  grounds : 

The  second  ground  is  as  follows :  "The  bill  shows  on 
its  face  that  prior  to  filing  the  same  a  court  of  equity, 
to  wit,  the  chancery  court  of  Giles  county,  Tennessee, 
had  already  taken  jurisdiction  of  all  the  matters  set  forth 
in  complainant's  bill,  and  that  said  court  is  a  court  of 
competent  jurisdiction. '' 

The  fourth  is:  "The  bill  shows  on  its  face  that  the 
questions  involved  pertain  to  the  bankruptcy  of  M.  Alice 
Smith,  which  proceedings  were  instituted  prior  to  the 
amendment  of  the  bankrupt  law  of  February,  1903,  and 
that  therefore  this  court  has  no  jurisdiction  of  the  mat- 
ters in  said  bill  set  forth.'' 

These  grounds  of  demurrer  Avere  sustained  by  the  fed- 
eral judge,  and  the  bill  dismissed,  with  costs.  It  ap- 
pears* there  was  no  appeal  from  that  decree.  We  think 
for  all  these  reasons  there  was  no  error  in  the  action 
of  the  court  of  chancery  appeals  in  holding  that  said- 
cause  was  properly  revived  in  the  court  below  by  Akers, 
trustee. 

The  eighteenth  assignment  is  that  the  court  of  chan- 
cery appeals  erred  in  decreeing  that  the  total  proceeds 
of  sale  of  the  three-eighths  interest  in  the  house  and 
lot  described  in  the  pleadings  should  be  turned  over  to 
the  trustee  in  bankruptcy.  It  is  insisted  that  only  a 
sufficient  amount  of  said  recovery  as  will  satisfy  the  orig- 
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inal  claims  shotild  be  turned  over  to  the  tmstee.  We 
think  there  is  no  error  in  this  holding,  since  the  inter- 
ventian  of  the  trustee  was  for  the  benefit  of  all  of  the 
creditors  of  tke  estate,  and  not  simply  for  those  whose 
names  appeared  in  the  original  proceeding. 

The  nineteenth  assignment  of  error  is  that  the  court  of 
chancery  appeals  erred  in  declining  to  order  the  costs 
of  the  case  paid  out  of  the  proceeds  of  the  sale  of  the 
three-eighths  interest  in  the  house  and  lot  described  in 
the  pleadings  and  in  decreeing  that  the  defendants  and 
surety  on  their  appeal  bond  were  i>ersonally  liable  for 
the  costs  of  the  cause. 

We  are  unable,  however,  to  perceive  any  ground  for 
taxing  any  part  of  the  costs  against  the  complainants, 
since  the  fraud  of  M.  Alice  Smith,  participated  in  by 
Lizzie  Smith,  necessitated  the  filing  of  the  bill. 

The  decree  of  the  chancellor  and  the  court  of  chan- 
cery appeals  will  be  affirmed. 
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Itor.BRTSON  €t  al.  V.  Mt.  Olivet  Cbmetbby  Co.  et  al. 
{Nashville.    December  Term,  1905.) 

CEMETBBISS.  Lots  in,  do  not  pass  by  will  as  real  estate,  when. 
Tenure  and  rig-hts  of  sepulture  therein.  Case  in  Judgment. 
An  execntor  purchased  a  lot  in  a  cemetery  for  the  Interment  of 
his  testator,  taking  from  the  trustees  of  the  cemetery  company 
a  mere  certificate  of  purchase,  showing  that  it  was  for  the 
benefit  of  the  estate  of  the  testator.  The  testator  had  children 
by  a  first  wife,  and  also  by  the  second  wife,  who  was  left  his 
widow.  The  widow,  by  a  iH^evious  marriage,  had  two  children. 
Under  the  will  of  the  testator,  his  widow  was  entitled  to  one- 
sixth  of  his  estate,  and  her  children  by  her  former  marriage, 
claiming  her  interest  in  the  estate  of  the  testator,  assumed  that 
they  were  entitled  to  a  one-sixth  interest  in  said  burial  lot,  and 
sold  one  of  the  subdivisions  into  which  the  original  lot  had 
been  divided.  The  children  and  grandchldren  of  the  testator 
filed  the  bill  in  this  cause  against. the  stepchildren  and  their 
vendees  impeaching  said  sale,  and  prayed  that  the  conveyance 
executed  in  pursuance  thereof  be  cancelled, as  a  cloud  upon 
their  interests  in  said  lot,  and  that  the  parties  to  such  sale  be 
perpetually  enjoined  from  interfering  therewith. 

Held:  Complainants  were  entitled  to  the  relief  prayed,  because: 
(1)  The  estate  of  the  testator,  by  the  purchase  of  the  exec- 
utor, acquired  no  absolute  interest  in  or  dominion  over  the  lot, 
but  merely  a  qualified  and  usufructuary  right  therein,  for  the 
purposes  to  which  it  was  devoted  by  the  cemetery  association, 
and  the  wife,  by  the  will  devising  her  a  one-sixth  interest  in 
the  estate,  took  no  title  in  and  to  said  lot  which  could  pass  on 
her  death  to  her  children  by  a  former  marriage. 

Cases  cited:  In  re  Waldron's  Petition,  26  R.  I.,  84;  Gardner  v. 
Swan  Point,  20  R.  L,  646;  Cemetery  Co.  v.  Goodwin,  101  Va., 
605;  Hook  v.  Joyce,  94  Ky.  450;  McWhirter  v.  Newell,  200  111., 
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583;  Kincaid's  Appeal,  66  Pa.,  411;  Page  ▼.  SjrinoiidB,  63  N.  H.» 
17;  Partridge  v.  First  Independent  Churcli,  89  Md.,  631;  and 
Dwenger  y.  Qeary,  113  Ind.,  106. 

(2)  Only  the  testator,  his  widow  and  Ills  children  by  both  mar- 
riages, and  not  the  children  of  his  widow  by  a  former  marriage^ 
had  an  interest  in  said  lot  as  a  place  of  sepulture. 


FROM  DAVroSON. 


Appeal  from  the  Chancery  Court  of  Davidson  County. 
John  Allison,  Chancellor. 

Hill  MoAlistrb,  for  complainants  Robertson  et  al. 

James  L.  Watts,  for  defendants  Marshall  et  al. 
M.  B.  Howell,  for  Cemetery  Company. 


Mb.  Chief  Justice  Beard  delivered  the  opinion  of  the 
Court 

The  defendant,  the  Mt  Olivet  Cemetery  Company,  is 
a  corporation  organized  under  the  laws  of  this  State 
for  the  purpose  of  acquiring,  opening  up,  and  beautify- 
ing property  for  cemetery  purposes,  and  acting  under  its 
charter  it  acquired  a  tract  of  land  in  the  neighborhood 
of  the  city  of  Nashville,  and  divided  the  same  into  lots 
suitable  for  the  interment  of  bodies.  In  the  year  1851 
ex  Gov.  Aaron  V.  Brown  died  leaving  a  will  in  which 
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he  divided  his  estate  between  Cynthia  H.  Brown,  his 
wife,  and  five  children,  four  of  whom  were  born  to  him 
by  a  prior  marriage,  the  fifth  and  youngest  being  the 
issue  of  the  marriage  with  his  second  wife,  afterwards 

his  widow.    Subsequent  to  his  death  one Dortch, 

Avho  had  qualified  as  his  executor  purchased  a  lot  in  M't. 
Olivet  Cemetery,  taking  from  its  trustees  a  certificate 
of  purchase  indicating  that  it  was  for  the  benefit  ^^of  the 
estate  of  Aaron  V.  Brown.''  Upon  this  lot  were  from 
time  to  time  buried  .the  bodies  of  Gov.  Brown,  and  a 
number  of  his  children  and  grandchildren,  who  died  at 
later  dates,  and  also  that  of  Cynthia  H.  Brown,  his 
widow.  A  number  of  years  prior  to  the  filing  of  the 
present  bill  the  heirs  of  Gov.  Brown,  believing  the  lot, 
as  originally  laid  off,  unnecessarily  large,  with  the  con- 
sent of  the  trustees  of  the  cemetery  subdivided  it  and 
made  sales  of  certain  of  these  subdivisions  which  were 
unoccupied  by  the  bodies  of  the  family  to  strangers  in 
blood. 

Mrs.  Cynthia  FI.  Brown,  at  the  time  of  her  marriage  to 
Gov.  Brown,  was  a  widow.  By  her  first  marrige  she 
had  two  children.  J.  E.  and  Narcissa  P.  Saunders,  who 
are  made  defendants  to  the  present  bill.  These  parties 
assuming,  in  the  right  of  their  mother,  who  under  the 
will  of  Gov.  Brown  was  entitled  to  one-sixth  of 
the  estate,  that  they  had  a  one-sixth  interest  in 
the  bunal  lot  as  originally  laid  ofiF,  sold  to  the  de- 
fendants Marshall  and  wife,  one  of  these  subdivisious, 
this  being  done  with  the  consent  of  the  trustees  in  charge 
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of  the  cemetery.  These  purchasers,  claiming  title  by 
virtue  of  this  sale,  were  preparing  to  erect  a  vault  on 
this  lot  when  the  present  bill  was  filed  by  the  complain- 
ants, who  are  the  children  and  grandchildren  of  Gov. 
Brown,'  impeaching  this  sale  and  asking  that  the  con- 
veyance from  the  two  Saunders  to  Marshall  and  wife  be 
held  as  a  cloud  upon  their  interest,  and  that  the  vendees 
be  perpetually  enjoined  from  interfering  with  this  prop- 
erty. 

The  chancellor  dismissed  the  bill  upon  the  ground  that 
relief  was  asked  with  regard  to  property,  or  an  interest 
in  property,  peculiar  in  its  character  and  over  which  a 
court  of  equity  could  not  exercise  control;  on  appeal, 
however,  the  court  of  chancery  app^s  has  set  aside  that 
decree  and  has  granted  the  relief  prayed  for  in  so  far 
us  it  enjoins  the  Marshall s  from,  in  any  wise,  exercising 
control  over  or  ownership  in  this  property.  We  are 
asked  bv  the  defendants  to  review  this  last  decree. 

As  has  been  stated,  at  the  time  of  the  purchase  of  the 
original  lot  by  the  executor  Dortch,  the  trustees  of  the 
cemetery  instead  of  making  a  deed,  simply  issued  a  cer- 
tificate showing  that  this  purchase  was  for  the  benefit 
of  the  estate  of  Gov.  Brown.  Thus  the  legal  title  to  the 
property  was  left  in  the  corporation  where  it  remains  to 
this  day.  That  it  has  been  understood  by  all  parties  the 
corporation  exercised  a  dominant  control  over  this  lot  is 
indicated  bv  the  fact  that  in  the  subdivision  that  was 
made  of  the  original  purchase,  and  of  the  sales  from 
that  subdivision  by  the  children  and  grandchildren  of 
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Gov.  Brown,  ss  also  in  the  attempted  sale  of  the  Saun- 
ders to  the  Marshalls,  its  consent  to  such  change  of  in- 
terest Avas  deemed  necessary  and  accordingly  was  ob- 
tained. 

So  it  is  that  all  the  parties  evidently  regarded  that 
prox)erty  in  a  cemetery  lot  was  peculiar  in  character,  and 
lacked  some,  if  not  many,  of  the  elements  found  in  other 
property,  real  and  personal.  That  such  an  interest  is 
peculiar,  we  think  is  the  result  of,  the  holding  of  well- 
considered  cases.  In  the  petition  of  Emaline  A.  Waldron 
et  ah,  a  case  decided  by  the  supreme  court  of  Rhod^^ 
Island,  in  March,  1904,  reported  in  58  Atl.,  453,  67  L.  R. 
A.,  118,  106  Am.  St.  Rep.,  688,  it  was  held  that  a  resid- 
uary devise  in  general  terms  to  a  testator's  widow  would 
not,  as  against  his  children,  pass  title  to  a  burial  lot 
upon  which  members  of  the  testator's  family  were  buried. 
In  an  earlier  case,  that  of  Gardner  v.  Stoan  Point,  20  R. 
I.,  646,  40  Atl.,  871,  78  Am.  St.  Rep.,  897,  where  a  widow 
s  claimed  title  to  a  burial  lot  as  a  residuary  legatee,  it  was 
said  by  the  court  that  in  the  cases  "of  churchyards  and 
cemeteries  it  had  been  held  that,  though  a  deed  may 
run  to  a  grantee,  his  heirs  and  assignees,  he  takes  only 
an  easement  or  right  of  burial  rather  than  an  absolute 
title.  So  long  as  the  land  is  used  for  burial  purposes 
he  cannot  exercise  the  same  right  of  ownership  as  in 
other  real  estate."  In  Derby  v.  Derby,  4  R.  I.,  414,  by 
the  will  of  the  testator  the  executor  was  empowered  to 
sell  all  the  real  estate  to  pay  pecuniary  and  residuary 
legacies,  and  the  question  arose  whether  he  should  sell  a 
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lot  in  the  cemetery  where  the  testator's  first  wife  was 
buried.  The  court  said:  "This  lot  was  purchased  by 
the  testator  for  a  burial  place  for  his  family.  That  he 
should  deliberately  intend  that  it  should  be  sold  and  go 
into  the  hands  of  strangers  it  is  difficult  to  believe  with- 
out the  most  express  direction.  It  is  the  more  difficult 
in  this  case  as  within  it  are  deposited  the  remains  of  his 
former  wife,  and  could  he  intend  that  those  remains 
should  be  disturbed?  He  had  devoted  this  lot  to  pious 
and  charitable  use  as  a  place  of  burial  for  members  of 
his  family.  Did  he  mean  to  revoke  it?  It  could  not 
have  been  in  the  contemplation  of  the  testator  that  this 
lot  should  be  sold  out  of  his  family,  nor  could  he  have 
contemplated  it  as  property  in  any  such  sense  as  to  fall 
within  the  power  given  to  the  executor,  and  with  an  ex- 
press direction  to  sell  this  particular  lot  we  think  we 
shall  not  be  warranted  in  advising  the  executor  to  sell 
it." 

In  Roanoke  Cemetery  Co.  v.  Q^odmn,  101  Va.,  605,  44 
S.  E.,  769,  this  peculiar  nature  of  an  interest  in  a  cem- 
etery lot  and  of  the  relation  of  a  purchaser  thereto  are 
equally  recognized.  It  was  there  held  that  the  purchaser 
acquired  no  absolute  interest  or  dominion  over  such  lot^ 
but  merely  a  qualified  and  usufructuary  right  for  the  pur- 
poses to  which  the  lots  were  devoted  and  for  which  they 
were  set  apart  by  the  company ;  that  their  holding  was 
in  the  nature  of  an  easement  with  the  exclusive  right 
to  bury  in  the  lots  subject  to  the  general  proprietorship 
and  control  of  the  association.    To  the  same  effect  are 
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Hook  V.  Joyce,  94  Ky.,  450,  22  S.  W.,  651,  21  L.  E.  A., 
96 ;  McWhirter  v.  Newell,  200  lU.,  583,  66  N.  E.,  346. 

Other  courts  have  declined  to  recognize  the  right  of  a 
lot  holder  in  a  cemetery  even  as  rising  to  the  dignity  of 
an  easement  In  Kincaid^s  Appeal,  66  Pa.,  411,  5  Am. 
Rep.,  377;  Page  v.  Sijmonds,  63  N.-H.,  17,  66  Am.  Rep,, 
481;  Par^tridge  v.  First  Independent  Church,  39  Md., 
631,  and  Dwenger  v.  Qewry,  113  Ind.,  106, 14  N.  E.,  903, 
such  a  right  is  treated  as  something  in  the  nature  of  a 
license— a  mere  right  of  burial. 

A  very  extensive  and  learned  note  to  the  case  of 
Waldron^s  Petition,  supra,  will  be  found  in  67  L.  R.  A. 
These  cases  and  many  others  are  collated  and  com- 
mented upon.  The  reason  which  controls,  whether  ex- 
pressly stated  or  only  by  inference  to  be  found  in  the 
opinions  delivered  by  the  various  courts,  is  possibly  as 
well  expressed  by  the  supreme  court  of  Rhode  Island 
in  the  case  first  referred  to  as  elsewhere.  In  that  case, 
as  has  been  stated,  it  was  held  that  a  burial  lot  did  not 
pass  under  a  general  residuary  devise^  but  descended 
to  the  heirs  as  intestate  property.  Said  the  court:  "It 
is  a  family  burial  lot.  It  is  that  fact  alone  which  gives  a 
peculiar  limitation  to  its  tenure.  The  heir  takes  subject 
to  all  the  conditions  for  which  the  ancestor  held  it.  A 
sort  of  trust  attaches  to  the  land  for  the  benefit  of  the 
familv.  Neither  the  widow  nor  the  child  can  be  excluded 
from  it  for  want  of  title,  yet  such  a  result  might  follow 
if  the  tenure  was  like  that  of  other  real  estate." 

We  are  satisfied  that  these  holdings  are  sound,  and 
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that  if  this  lot  purchased"  by  the  executor  had  been  ac- 
quired by  the  testator  himself  in  his  lifetime,  it  would 
not  have  passed  under  his  will  dividing  in  general  terms 
his  estate  between  his  widow  and  his  children  but  that 
as  in  a  case  of  intestacy,  it  would  have  gone  to  his  heirs, 
as  a  place  of  sepulture  for  Gov.  Brown  and  his  widow, 
and  those  who  were  of  Gov.  Brown's  blood ;  and  that  the 
defendants,  J.  E.  and  Narcissa  Saunders,  would  not  have 
acquired  even  an  easement  of  burial,  either  before  or 
after  the  -death  of  their  mother  in  this  lot.  Then,  does 
the  fact  that  this  lot  was  acquired  by  an  executor  of 
Gov.  Brown,  conceding  that  it  was  purchased  with 
money  of  the  estate,  change  either  the  title  or  devolution 
of  this  property?  We  think  not.  It  was  bought  for 
the  estate  of  Gov.  Brown.  The  lot  was  purchased  with 
a  view  to  the  interment  of  his  body  and  the  erecti(m 
of  a  monument  thereon,  and  as  a  burial  place  for  those 
of  his  blood  who  came  after  him.  That  his  widow  was 
entitled  at  her  death  to  have  her  body  repose  in  that  hit 
by  the  side  of  her  husband  is  unquestioned.  It  is  equally 
true  that  the  child  of  this  second  marriage,  as  well  as  the 
children  of  the  first  marriage  of  Gov.  Brown,  and  their 
descendants  are  entitled  to  sepulture  in  it.  But  we  do 
not  think  that  the  defendants,  who  were  the  stepchildren 
of  Gov.  Brown,  can  any  more  claim  an  interest  in  the 
lot  on  account  of  inheritance  from  their  mother  than 
if  strangers  to  her,  she  had  undertaken  in  her  lifetime 
to  convey  to  them  an  interest  in  the  property.  While  it 
is  true,  as  has  been  stated,  that  under  the  will  of  her 
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husband,  Mrs.  Brown  had  a  one-sixth  interest  in  his 
estate,  yet  this  interest  could  only  be  ascertained  upon  a 
proper  settlement  of  the  estate.  In  this  settlement  the 
money  used  for  the  purchase  of  the  lot  if  in  fact  money 
of  the  estate  was  so  used  would  be  taken  into  account, 
and  she  would  be  credited  with  her  proportionate  inter- 
est in  that  money,  but  it  does  not  follow  from  this  that 
she  would  have  a  property  right  in  the  lot  which,  upon 
her  death  would  pass  to  the  children  of  a  former  mar- 
riage. 

We  think  that  the  complainants  have  a  right  to  a 
decree  setting  aside  the  conveyance  of  the  Sanders  to 
Marshall  and  wife,  and  a  perpetual  injunction  as  against 
the  latter.  A  decree  will  be  entered  in  accordance  with 
this  opinion  and  in  addition  to  what  has  been  indicated 
above,  it  shall  be  adjudged  that  J.  E.  and  Narcissa  Saun- 
ders have  no  title  or  interest  in  the  property. 

The  cost  of  the  cause  will  be  paid  by  the  defendants. 

McAlister,  J.,  did  not  sit  in  this  case. 


230  TENNESSEE  REPORTS.       [116  Tenn. 


Pope  y.  Dykes. 


Pope  et  al.  v.  Dykes  et  al. 
{Nashville.    December  Term,  1905.) 

1.  PUBLIC  0FFICEB8.    Taxpayer  may  sue  to  prevent  illegal 
diversion  of  fnnds  by. 

A  taxpayer  of  a  county,  tor  himself  and  other  taxpayers,  may 
maintain  an  action  to  prevent  the  commission  of  an  unlawful 
act  by  public  officers,  the  effect  of  which  would  be  to  divert 
a  public  fund  from  the  purpose  for  which  it  was  intended  by 
law,  and  thus  Increase  his  burden  of  taxation.  (Pott,  pp.  239- 
242.) 

Cases  cited  and  approved:  Bradley  v.  Commrs.,  2  Humph.,  432; 
Ford  V.  Farmer,  9  Humph.,  159;  Maury  Co.  v.  Lewis  Co.,  1 
Swan,  245;  Brldgenor  v.  Rodgers,  1  Cold..  260;  Colbum  v.  Chat- 
tanooga, 1  Shan.,  Tenn.  Cas.,  22;  Morris  v.  Nashville,  6  Lea, 
340;  Bouldin  v.  Lockhart,  1  Lea,  200;  Lynn  v.  Polk,  8  Lea, 
121;  Lindsay  v.  Allen,  112  Tenn.,  637. 

Case  cited  and  distinguished:  Patton  v.  Chattanooga,  108  Tenn., 
223. 

2.  SAKE.    Same.    Court  will  not  interfere  with  lawful  discretion 
of. 

In  the  absence  of  fraud,  a  court  of  equity  will  not  undertake  to 
control  the  action  of  public  officers  constituting  a  ^uaH  judicial 
tribunal,  when  they  are  acting  within  the  scope  of  their  au- 
thority, on  matters  lawfully  committed  to  th^r  discretion. 
{Post,  pp.  242,  243.) 

Cases  cited  and  approved:  Horton  v.  Mayor,  etc.,  4  Lea,  49;  State 
V.  Taylor,  107  Tenn.,  457. 

8.    8ABDB.    Same.    Same.    Case  in  judgment. 

Marion  county  was  authorized  by  special  act  to  Issue  a  certain 
amount  of  Its  bonds  for  the  purpose  of  improving  eight  des- 
ignated public  roads,  described  In  numerical  order,  and  extend- 


8  Oates]  DECEMBER  TEBM,  1905.  231 

Pope  V.  Dykes. 

ing  into  different  parts  of  the  county.  The  road  commission- 
ers after  expending  about  two-thirds  of  the  sum  appropriated 
upon  the  roads  so  specified,  leaving  unfinished  a  large  part  of 
each  which  could  not  be  completed  with  the  remainder  of 
said  fund,  directed  their  engineer  to  build  a  new  road,  not 
named  in  the  act,  the  cost  of  which  would  consume  nearly  all 
of  the  unexpended  balance  of  said  appropriation.  Upon  a  bill 
filed  by  complainants,  as  taxpayers,  to  enjoin  the  commission- 
ers from  using  any  part  of  the  unexpended  funds  to  build  the 
new  road,  and  to  compel  them  to  apply  said  funds  to  the  com- 
pletion of  the  roads  in  the  order  named  in  the  act,  it  was  held: 
(1)  that  said  commissioners  had  no  authority  to  use  any  part 
of  said  funds  to  build  a  road  not  designated  in  the  act;  (2) 
that  the  bill  was  properly  filed  by  complainants,  as  taxpayers, 
to  enjoin  the  proposed  illegal  diversion  of  said  funds;  (3)  that 
the  act  did  not  require  the  roads  therein  designated  to  be  built 
and  completed  in  the  order  therein  named,  but  the  enumeration 
was  merely  descriptive;  and  (4)  that  the  court  will  not  inter- 
fere with  the  discretion  exercised  by  the  commissioners  in  dis- 
tributing the  funds  among  all  the  roads  named,  thereby  giving 
all  sections  the  benefit  of  the  fund  as  far  as  it  would  go. 

Act  cited  and  construed:  1903,  ch.  290. 


FROM  MARION. 


Appeal  from  the  Chancery  Court  of  Marion  County.— 
T.  M,  McCONNELL,  Chancellor. 

A.  R.  Hall,  C.  C.  Moore  and  Byron  Pope,  for  Pope 
et  al. 

Brown  &  Spears  and  W.  D.  Spears,  for  Dykes  et  al. 


232  TENNESSEE  REPORTS.       [116  Tenn. 


Pope  V.  Dykes. 


Mb.  Justicb  MgAlisteb  delivered  the  opinion  of  the 
Court 

This  bill  was  preferred  by  complainants  as  citizens 
and  taxpayers  of  Marion  county,  Tennessee,  against  the 
defendants,  J.  J.  Dykes,  Spencer  Anderson,  T.  G.  Gar- 
rett, and  John  Prater,  composing  a  majority  of  the 
Marion  county  road  improvement  commission,  and  J.  R. 
Pryor,  county  judge  of  said  county,  for  the  purpose  of 
enjoining  said  commissioners,  their  engineer  in  chief, 
agent,  or  contractors,  from  further  working  or  building 
a  certain  mountain  road  from  Inman  to  the  Hamilton 
county  line,  and  to  restrain  the  county  judge  from  pay- 
ing out  any  of  the  road  fund  for  any  work  that  has  been 
or  may  be  done  on  said  road. 

It  is  specifically  prayed  that  defendants  be  enjoined 
from  further  working  on  the  Battle  Creek  road  and 
Sweden  Cove  road  (which  work  is  now  being  done)  until 
the  other  roads  mentioned  m  the  act  be  completed,  ex- 
cept that  said  Sweden  Cove  and  Battle  Creek  roads  be 
macadamized  as  far  as  said  road  has  been  graded,  but 
graded  no  further. 

It  appears  from  the  recital  of  the  bill  that  defendants 
Dykes,  Garrett,  and  Anderson,  together  with  complain- 
ant Byron  Pope,  and  J.  G.  Lancaster  were  appointed 
commissioners  for  the  purpose  of  laying  out  and  improv- 
ing certain  public  I'oads  in  Marion  county  under  the  pro- 
visions of  an  act  of  the  general  assembly  of  the  State 
of  Tennessee  passed  on  the  Ist  day  of  April,  1903.  It 
is  alleged  that  on  the  19th  of  May,  1903,  said  board  of 
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commissioners  met  and  organized  by  the  election  of  de- 
fendant J.  J.  Dykes  as  chairman  and  T.  G.  Garrett,  sec- 
i*etaJ7,  *^d  proceeded  to  the  discharge  of  their  ojficial 
duties. 

The  first  section,  c.  290,  p.  815,  of  the  Acts  of  1903,  is 
as  follows: 

"That  the  county  court  of  Marion  county,  Tennessee, 
be  and  is  hereby  authorized  and  empowered  to  issue 
bonds  of  said  county  not  to  exceed  |150,000  for  the  pur- 
pose of  improving  and  building  the  following  named 
public  roads  of  said  county : 

'*(1)  The  public  road  leading  from  Jasper,  Tennes- 
see, to  the  Alabama  State  line  by  way  of  South  Pitts- 
burg; 

"(2)  The  public  road  leading  from  Jasper,  Tennes- 
see, to  the  Sequatchie  county  line  by  way  of  Victoria 
and  Whitwell ; 

"(3)  The  public  road  leading  from  Jasper,  Tennes- 
see, to  the  Sequatchie  county  line  by  way  of  Inman,  on 
east  side  of  Sequatchie  river ; 

"(4)  The  public  road  leading  from  Jasper,  Tennes- 
see, to  Shellmound; 

"(5)  The  public  road  leading  from  Jasper,  Tennes- 
see, to  Monteagle,  Tennessee,  by  way  of  Ketchell  and  up 
Battle  Creek ; 

"(6)  The  public  road  leading  from  Jasper,  Tennes- 
seei,  to  the  Hamilton  county  line  to  Chattanooga,  Ten- 
nessee, by  way  of  Inman,  etc. 

"(7)    The  public  road  leading  from  the  ferry  at  South 
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Pittsburg  on  south  side  of  Tennessee  river  to  the  Hamil- 
ton county  line  by  way  of  Whiteside. 

"(8)  The  public  road  leading  from  Ketchell,  Ten- 
nessee, up  Sweden's  cove." 

It  is  then  alleged  that,  immediately  after  the  county 
court  voted  to  issue  the  bonds,  pursuant  to  the  provis- 
ions of  said  act^  the  said  commission,  including  the  com- 
plainant Pope,  proceeded  to  make  contracts  for  the 
building  and  improving  of  the  roads  set  out  in  said  act. 
It  is  then  alleged  that  there  has  been  expended  for  the 
building  and  improvement  of  said  public  roads  the  sum 
of  992,000,  leaving  f  58,000  of  said  appropriation  still  un- 
expended. 

It  is  then  charged  that,  with  this  lai^e  amount  of 
money  expended,  there  has  been  no  one  of  said  roads 
completed  or  finished,  but  only  a  portion  of  the  various 
roads  have  been  worked  or  builded,  leaving  a  large  per 
cent  of  the  roads  which  have  been  commenced  unfinished, 
al]  of  which  is  contrary  both  to  the  spirit  and  letter  of 
the  statute.  Complainants  charge  that  it  was  contem- 
plated by  the  statute  that  the  most  important  and  more 
frequently  traveled  roads  should  be  improved  first,  and 
said  roads  be  marked  and  completed  in  the  order  named 
in  said  act 

The  bill  then  sets  out  specifically  the  amount  of  work 
done  on  the  several  roads  designated  in  the  act  and 
an  estimate  of  the  amount  that  will  be  required  to  finish 
said  roads.  It  is  alleged  that  the  commissioners  have 
adopted  the  policy  of  working  a  little  on  the  various 
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roads  and  leaving  all  unfinished,  which  is  not  in  accord- 
ance with  the  purpose  or  design  or  letter  of  the  law 
under  which  said  roads  are  heing  improved. 

It  is  stated  in  the  bill  that  the  completion  of  the  first 
four  roads  designated  in  the  act  of  assembly  which  are 
the  main  and  most  important  thoroughfares  in  the  coun- 
tVj  will  consume  all  of  the  funds  yet  on  hand.  But  the 
gravamen  of  the  bill  is  mainly  directed  to  the  action  of 
the  commissioners  instructing  the  engineer  in  chief  to 
have  the  contractors  proceed  at  once  to  build  a  certain 
road  across  the  mountain  which  had  be^i  previously  run 
out  and  located  by  the  engineer.  The  allegations  of  the 
bill  on  this  subject  are  as  follows : 

'^Complainants  would  show  the  court  that  said  road 
as  laid  out  and  located  by  said  engineer  is  not  one 
of  the  public  roads  designated  in  the  act  which  should 
be  improved  and  worked  by  said  commission ;  but^  on  the 
contrary,  instead  of  being  a  public  road,  it  is  entirely 
a  new  road  and  is  not  located  or  run  out  where  any 
public  road  was  ever  located.  Said  road  as  located  by 
the  engineer,  and  ordered  open  and  worked  by  said  com- 
mission, runs  from  the  main  valley  road  about  twelve 
or  fourteen  miles  from  Jasper,  at  a  point  nearly  across 
the  valley  from  Whitwell,  Tennessee,  and  only  some 
three  or  four  miles  from  the  Sequatchie  county  line,  and 
from  said  point  across  Walden^s  ridge  to  the  Hamilton 
county  line,  being  some  twelve  or  fifteen  miles  in 
length ;  said  road  will  cost,  according  to  the  estimate  of 
the  engineer,  at  least  f  25,000  to  build,  and  this  estimate 
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does  not  include  any  gravel  or  maeadam,  but  only  ex- 
cavations, and  grading  and  graveling  would  cost  at  least 
f  20,000  more,  thus  consuming  the  greater  portion  of  the 
funds  which  should  be  used  to  improve  the  public  roads 
in  the  manner  and  order  designated  by  the  act  of  assem- 
bly." 

It  is  then  alleged  that  a  force  of  men  have  been  put 
to  woric  on  said  road  and  are  proceeding  to  build  it 
under  instructions  from  said  three  commissioners,  leav- 
ing the  main  work  on  the  other  roads  unfinished,  and 
will  proceed  to  expend  said  sum  of  money  above  stated, 
to  wit,  over  f 25,000  to  |45,000,  unless  stopped  from  so 
doing  by  writ  of  injunction. 

It  is  further  charged  in  the  bill  that  this  work  was 
ordered  to  be  done  by  a  majority  of  the  commission  and 
in  the  absence  of  two  of  the  members,  Garrett  and  Pope. 

The  construction  of  said  Acts  1903,  p.  815,  c.  290,  by 
the  complainants  is  thus  stated  in  the  bill :  "The  various 
public  roads  to  be  worked  upon  are  to  be  improved  as 
designated  in  the  act,  and  that  said  roads  are  designated 
in  the  order  in  which  they  shall  be  improved,  and  said 
commissioners  cannot  legally  expend  any  funds  on  any 
rcxad  or  set  of  roads  until  those  first  in  order  are  worked 
and  improved ;  or,  in  other  words,  such  roads  first  men- 
tioned in  said  act  as  can  be  completed  with  the  funds 
on  hand  must  first  be  worked  upon  and  improved." 

Complainants  are  further  advised  and  so  charge  "that 
said  act  of  assembly  only  authorizes  the  commissioners 
to  work  on  and  improve  the  eight  roads  designated  in 
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the  act,  and  does  not  authorize  said  commissioners  to 
locate  and  build  new  roads  in  said  county,  as  they  are 
attempting  to  do  in  building  said  road  from  Sequatchie 
valley  across  Walden's  ridge  to  the  Hamilton  county 
line  at  the  mouth  of  Suck  creek  on  the  Tennessee  river." 

It  is  then  alleged  '^that  said  road  contemplated  to  be 
builded  will  pass  through  an  entirely  wild  and  uninhab- 
ited locality,  there  not  being  one  single  habitation  or 
settlement  on  said  road,  and  through  the  roughest  moun- 
tain country,  gorges,  rocks,  bluflFs,  gulfs,  and  dense 
woods.  It  will  be  practically  of  no  benefit  to  the  general 
traveling  public  of  Marion  county  for  whose  benefit 
those  roads  will  be  improved,  and  but  a  comparative 
few  would  derive  any  advantage  by  said  road;  it  being 
located  in  one  corner  of  the  county." 

It  is  then  alleged  that  two  of  the  commissioners,  T.  G. 
Garrett  and  Byron  Pope,  earnestly  protested  against  the 
attempt  to  have  said  road  built,  and  at  more  than  one 
meeting  of  the  commission  by  their  opposition  prevented 
said  work  from  being  ordered,  and  not  until  at  the  meet- 
ing April  29,  1905,  when  said  two  road  commissioners 
were  absent,  was  the  effort  successful. 

Complainants  charge  "that  the  building  of  this  road 
is  a  violation  of  the  trust  conveyed  to  said  commission- 
ers by  this  act,  and  is  a  misappropriation  of  the  funds 
intrusted  to  their  care,  and,  should  said  road  be  builded 
as  contemplated  and  commenced,  the  county  and  tax- 
payers  would  be  irreparably  injured  by  the  diversion  of 
said  funds  from  the  purpose  for  which  it  was  intended, 
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to  wit^  the  improvement  and  working  of  the  public  roads 
of  said  county." 

We  liave  thus  presented  a  condensed  statement  of  the 
allegations  of  the  biU,  which  sufficiently  show  the  issues 
intended  to  be  raised.  In  accordance  with  the  prayer  of 
the  billy  an  injunction  issued  and  wbb  served  upon  the 
defendants.  A  demurrer  was  interposed  to  the  bill,  as- 
signing two  causes :  First  The  construction  put  upon 
the  act  sought  to  be  construed  in  the  complainant's 
bill  is  erroneous^  in  so  far  as  it  undertakes  to  enforce  the 
execution  of  that  act  by  building  and  repairing  the  roads 
mentioned  therein  in  the  order  in  which  they  are  set 
forth  in  the  act  This  is  not  the  proper  construction 
put  upon  it  by  the  legislature,  or  by  the  commissioners 
whose  dul7  it  is  to  enforce  it  Second.  The  act  of  the 
general  aMembly,  under  which  this  bonds  were  issued  and 
the  roads  built^  confers  on  the  commissioners  discretion 
as  to  the  roads  to  be  improyed,  the  manner  of  construc- 
tion, etc.,  and  it  is  beyond  the  power  of  the  chancery 
court  to  control  that  discretion,  in  the  absence  of  the 
charges  of  fraud  and  corruption  against  the  commis- 
sioners. 

The  defendants  also  answered  the  bill  and  subsequent- 
ly obtained  leave  to  amend  the  demurrer  by  incorporat- 
ing therein  the  following  additional  grounds,  viz. :  '^Be- 
cause said  complainants  and  none  of  them  had  or  had 
shown  any  i>eculiar  or  particular  injury  suffered  or  sus- 
tained which  entitles  them  or  either  of  them  to  maintain 
this  bill.    On  the  25th  day  of  January,  1905,  the  injunc- 
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tion  was  dissolved  on  bill  and  answer.  At  the  ensuing 
term,  the  demurrer  was  sustained  and  the  bill  dismissed, 
and  a  reference  ordered  for  damages  on  the  injunction, 
and  also  for  a  fee  for  the  defendant's  solicitors,  Messrs. 
Brown  &  Speers.  The  complainants  appealed,  and  have 
assigned  the  following  errors : 

(1)  The  court  erred  in  dissolving  the  injunction. 

(2)  In  sustaining  the  demurrer  and  dismissing  the 
bill. 

(3)  In  directing  the  fees  of  defendant's  counsel  to  be 
paid  out  of  the  funds  in  control  of  the  road  commission- 
ers, and  directing  a  reference  to  ascertain  the  amount  of 
the  same. 

(4)  In  directing  a  reference  to  the  master  to  ascer- 
tain the  damages  resulting  to  defendants  by  reason  of 
the  alleged  wrongful  suing  out  of  the  injunction  writ  in 
this  cause. 

The  first  question  to  be  settled  is  in  respect  of  the 
rights  of  complainants  to  maintain  this  bill.  The  precise 
ground  upon  which  complainants  rely  is  thus  stated  by 
their  learned  counsel :  "Our  contention  is  that  this  is  a 
suit  on  behalf  of  taxpayers  to  prevent  a  mal-administra- 
tion  of  public  funds,  derived  from  sales  of  public  bonds, 
the  principal  and  interest  of  which  will  have  to 
be  paid  by  the  taxi)ayers  of  the  county,  thereby 
necessarily  increasing  the  burden  of  taxation,  in  which 
the  taxpayers  have  such  a  special  interest  as  entitles 
them  to  a  status  in  court.  ...  It  has  always  been 
underatood  as  axiomatic  that  a  taxpayer,  for  himself  and 


240  TENNESSEE  REPORTS.       [116  Tenn. 

Pope  V.  Dykes. 

.1         -  ri  ■  -  —    - 

other  taxpayers,  might  maintain  an  action  to  prevent  the 
commission  of  an  unlawful  act,  the  effect  of  which  would 
be  to  increase  his  burden  of  taxation,  or  to  divert  a 
public  fund  tjcom  the  purpose  for  which  it  was  intend- 
ed by  law.  In  cases  like  this,  the  taxpayers  have  such 
a  special  interest  in  the  subject-matter  as  will  authorize 
them  to  maintain  an  injunction."  Counsel  cites  in  sup- 
port  of  his  proposition  Bradley  v.  Commissioner^,  2 
Humph.,  432,  37  Am.  Dec,  563;  F(yrd  v.  Farmer,  9 
Humph.,  159;  Maury  Covnty  v.  Levyis  County,  1  Swan, 
245,  246;  Bridgenor  v.  Rodgers,  1  Cold.,  260;  Colburn 
V.  Chattanooga,  2  Tenn.  Cas.,  22;  Morris  v.  City  of 
Nashville,  6  T^a,  340;  Bouldin  v.  Lockhart,  1  Lea,  200; 
Lynn  v.  Polk,  8  Lea,  121.  But  it  is  said  the  rule  an- 
nounced in  the  cases  just  cited  has  been  changed  by  the 
recent  ruling  of  this  court  in  Patton  v.  Chaitanooga, 
108  Tenn.,  223,  65  S.  W.,  414. 

In  Pattan  v.  Chattanooga^  an  ordinance  had  been 
passed  by  the  mayor  and  aldermen  granting  to  T.  S. 
Willcox  and  associates  a  franchise  for  thje  construction 
and  operation  of  a  telephone  and  electric  light  plant 
within  the  city,  and  the  bill  was  filed  by  nineteen  cit- 
izens and  taxpayers  of  Chattanooga  on  behalf  of  them- 
selves and  all  other  taxpayers  of  Chattanooga  on  behalf 
of  themselves  and  all  other  taxpayers,  voters,  and  prop- 
erty owners,  against  the  city  and  the  mayor  and  alder- 
men and  against  Willcox  and  his  associates,  to  have  the 
ordinance  declared  void  upon  the  ground  that  it  granted 
an  exclusive  franchise  contrary  to  the  public  good  and 
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80und  policy.  It  wais  held  by  this  court  that  the  ordi- 
nance in  question  was  not  of  a  nature  that  inflicts  or 
imposes  upon  the  complainant  citizens  any  loss^  burden, 
injury,  or  deprivation  of  rights  that  is  not  common  to 
the  entire  body  of  citizens  and  taxpayers.  It  was  further 
held  that  it  is  essential  in  the  bill  brought  by  citizens 
and  taxpayers  to  enjoin  a  city  ordinance  on  account  of 
its  alleged  invalidity  that  complainants  aver  that  they 
are  or  will  be  subjected  by  such  ordinance  to  some  loss, 
burden,  injury,  or  deprivation  of  rights  peculiar  to  them- 
selves and  not  imposed  alike  and  in  common  upon  the 
entire  community.  Matters  of  common  interest  affecting 
alike  all  members  of  the  community  are  within  the  ex- 
clusive jurisdiction  of  said  authorities* 

The  court  further  said :  "In  view  of  the  uniform  au- 
thorities on  this  subject^  it  is  clear  that  complainants 
have  no  status  in  court  What  injury  can  this  ordi- 
nance do  to  them  which  is  not  common  to  all  citizens? 
The  ordinance  does  not  deal  with  the  question  of  taxa- 
tion, and  hence  cannot  affect  their  tax  burdens.  The 
streets,  as  streets,  are  not  the  property  in  any  sensie  of 
individual  citizens.  A  taxpayer  has  no  more  proprietary 
interest  in  them  than  any  other  citizen.  They  are  the 
property  of  the  common  public.'' 

But  the  case  made  in  the  present  bill  is  altogether  dif- 
ferent. It  is  alleged  herein  that  defendants  are  acting 
outside  of  the  authority  conferred  upon  them  by  the  act 
of  1003,  in  that  they  are  diverting  public  funds  to  the 
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bailding  of  a  road  not  authorized  by  the  act,  which  will 
result  in  irreparable  injury  to  the  county  and  taxpayers. 
The  eflfect  of  the  misappropriation  of  these  funds  would 
of  course  be  the  imposition  of  additional  tax  burdens 
upon  the  complainants.  We  are  therefore  of  opinion  that 
complainants  are  entitled  to  maintain  this  bill  to  the 
extent  that  it  seeks  to  enjoin  the  building  of  the  moun- 
tain road  which  is  not  authorized  by  the  act  of  1903. 
Lindsay  v.  Allen,  112  Tenn.,  637,  82  S.  W.,  171.  But 
as  to  the  second  aspect  of  the  bill,  in  which  complainants 
seek  to  comi)el  the  commissioners  to  build  the  other  roads 
in  the  order  named  in  the  act  of  1903,  we  hold  the  decree 
of  the  chancellor  was  correct. 

Thereisnoall^ation  in  this  bill  that  the  commissioners 
are  acting  fraudulently  or  corruptly,  but  it  is  alleged 
that  defendants  haye  misconceived  their  duties  and  are 
not  exercising  a  sound  discretion  in  their  performance. 
We  are  of  opinion  that  a  court  of  equity  has  no  jurisdic- 
tion to  control  the  discretion  vested  by  the  act  of  assem- 
bly in  the  board  of  road  commissioners.  Horton  v. 
Mayor  &  City  Council ,  4  Lea,  49,  40  Am.  Rep.,  1. 

Mr.  High,  in  his  work  on  Injunctions  (volume  2,  art. 
1025),  says: 

''In  discussing  injunctions  against  public  officers,  it  is 
important  to  observe  that  courts  of  equity  do  not  inter- 
fere by  injunction  for  the  purpose  of  controlling  the  ac- 
tion of  public  officers  constituting  quasi  judicial  tribu- 
nals, such  as  a  board  of  supervisors,  commissioners  of 
highway,  and  the  like,  on  matters  properly  pertaining  to 
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other  jurisdictions,  nor  will  they  review  or  correct  errors 
in  the  proceedings  of  such  officers. 

"So  where  commissioners  of  roads  and  highways  are 
by  law  intrusted  with  full  jurisdiction  of  matters  per- 
taining to  change  in  roads,  a  court  of  equity  will  not  in- 
terfere with  the  exercise  of  their  discretion,  unless  a 
strong  case  of  fraud  or  irreparable  injury  is  shown.  And 
where  they  have  exercised  their  discretion  and  made 
their  decision  in  good  faith,  and  without  any  intention 
of  injuring  private  persons,  an  injunction  will  not  be 
allowed  against  their  action,  when  they  are  acting  withi^ 
the  scope  of  their  authority  and  discretion,  however  im- 
politic and  impressional  may  be  the  law  under  which 
they  are  acting.'' 

Mr.  High  further  says,  in  article  1270 :  "A  court  of 
equity  will  not  interfere  by  injunction  with  the  action 
of  a  board  of  commissioners  appointed  to  establish  and 
repair  streets  and  make  municipal  improvements,  when 
municipal  authorities  are  acting  within  recognized 
powers  or  exercising  the  discretionary  power.  But  a 
court  of  equity  has  not  jurisdiction  to  interfere  unless 
the  power  or  discretion  is  being  manifestly  abused  to  the 
oppression  of  others."  State  v.  Taylor,  107  Tenn.,  457, 
64  S.  W.,  766. 

We  do  not  agree  with  the  contention  of  complainants 
that  the  act  of  1903  requires  these  roads  to  be  built  and 
completed  in  the  order  designated  in  section  1  of  the  act, 
but  think  the  enumeration  was  simply  descriptive  and 
mere  subdivisions  of  the  act. 
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The  construction  contended  for  would  involye  the 
anomaly  that  the  whole  fund  might  be  used  in  the  con- 
struction of  the  first  four  roads,  leaving  the  remainder 
without  any  benefit.  The  commissioners  adopted  the 
policy  of  distributing  this  fund  among  all  the  roads^ 
thereby  giving  all  sections  the  benefit  of  the  fund  to  the 
extent  it  would  go. 

But  without  undertaking  to  construe  the  act^  we  hold 
that  complainants  are  entitled  to  maintain  the  bill  so 
far  as  an  injunction  is  sought  against  the  construction 
of  the  mountain  road,  and,  in  this  respect^  the  demurrer 
is  overruled,  but  as  to  other  matters  wherein  the  bill 
seeks  to  control  the  discretion  of  the  commissioners, 
the  demurrer  was  properly  sustained.  The  costs  will  be 
paid  by  the  commissioners,  and  the  cause  remanded  for 
an  answer. 
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KiERNAN  V.  Casey  et  al. 
{Nashville.    December  Term,  1905.)* 

1.  WILLS.    Flrobate  ot    Not  necessary  in  case  of  foreign  will,  if 
executed  according  to  Tennessee  laws. 

A  devise  of  land  in  this  State  by  a  will  executed,  published 
and  attested  in  a  foreign  country  where  the  testator  is  domi- 
ciled but  in  accordance  with  the  laws  of  Tennessee  relating  to 
wills  of  realty,  is  good  without  probate  of  the  will,  and  such 
will  may  be  introduced  in  evidence  as  a  muniment  of  title. 

Case  cited  and  approved:  Smith  v.  Neilson,  18  Lea,  461. 

2.  SAME.    Same.    Act  1784,  ch.  10.  sec.  6,  applies  to  domestic 
wills  only. 

Act  of  1784,  ch.  10,  sec.  6,  making  the  probate  of  wills  in  the 
county  court  sufficient  evidence  of  the  devise  of  real  estate^ 
and  authorizing  attested  copies  thereof  to  be  given  in  evidence 
in  the  same  manner  as  originals,  applied  alone  to  domestic 
wills. 

Act  cited  and  construed:  1784,  ch.  10,  sec.  6. 

8.  SAME.  Same.  Code  provisions  as  to  wills  of  other  States  and 
Territories  do  not  apply  to  wills  of  foreign  countries. 
The  provisions  of  the  Code  relating  to  the  probate  and  registra- 
tion of  wills  executed  in  other  States,  or  In  any  of  the  Territo- 
ries, or  in  the  District  of  Columbia,  do  not  apply  to  a  will  ex- 
ecuted  by  an  alien  citizen  in  a  foreign  government 

Code  cited  and  construed:  Sees.. 3914,  S915,  8916  (S);  8022,  3028» 
3024   (M.  &  v.);   2182,  2183,  2184   (1858). 

4.    SAME.    Same.    Not  regulated  by  Act  of  1875,  ch.  S. 
The  act  of  1875,  ch.  2,  entitled,  "An  Act  to  enable  aliens  to  9/> 
.     quire,  hold  and  dispose  of  property,  real  or  personal,  as  native 
citizens,"  does  not  regulate  the  probate  of  an  alien's  wilL 

Act  cited  and  construed:  1875,  ch.  2. 


246  TENNESSEE  REPORTS.       [116  Tenn. 


Klernan  y.  Casey. 


FROM  DAVIDSON. 


Appeal  from  the  Chancery  Court  of  Davidson  Connty. 
—  John  Allison,  Chancellor. 

K.  T.  M'cCONNico,  Jas.  a.  Ryan  and  S.  L.  Sinnott, 
for  Kiernan. 

T.  G.  KiTTRELL,  E.  L.  DoAK,  Geo.  N.  Tillman,  Pres- 
ton Vaughn  and  Jno.  M.  Gaut,  for  Casey  et  al. 


Mr.  Chief  Justice  Beard  delivered  the  opinion  of  the 
Court  ' 

Rose  Casey  died  about  the  6th  of  July,  1897,  a  resident 
citizen  of  Longford  county  Ireland.  Among  other  prop- 
erties she  was  the  owner  of  an  undivided  one-half  inter- 
est in  real  estate  in  the  city  of  Nashville,  Tennessee.  She 
made  and  published  in  Ireland  her  last  will  and  testa- 
ment^ by  which  she  gave  to  her  daughter,  Bridget  Casey, 
one  of  the  defendants  in  the  present  lawsuit,  this  prop- 
erty. The  will  was  attested  by  Wo  subscribing  wit- 
nesses, and  was  in  all  respects  executed,  published,  and 
attested  in  accordance  with  the  laws  of  Tennessee  relat- 
ing to  wills  disposing  of  realty.    The  will  was  presented 
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to  a  superior  court  in  Ireland  of  competent  jurisdiction, 
and  was  proven  by  the  subscribing  witnesses  to  have 
been  duly  executed,  and  was  there  admitted  to  probate 
and  letters  testamentary  were  issued. 

The  bill  in  the  present  cause  was  filed  by  a  daughter 
of  the  deceased  against  the  devisee  in  the  will  and  others, 
alleging  that  Rose  Casey  died  intestate  and  that,  as  one 
of  her  heirs,  she  was  entitled  to  a  sale  of  this  property  for 
partition  of  the  proceeds  among  the  various  parties  inter- 
ested, as  it  was  incapable  of  being  partitioned  in  kind. 
As  against  this  claim  of  the  complainant,  Bridget  Casey 
set  up  and  relied  upon  the  will  in  question.  To  estab- 
lish the  due  execution  of  this  Avill  she  relied  upon  the  de- 
positions of  the  two  subscribing  witnesses  thereto,  who 
testified  distinctly  to  all  the  facts  essential  to  the  due  ex- 
ecution of  a  will  disposing  of  real  property  in  this  State 
as  well  as  upon  a  copy  of  the  will  and  its  probate,  duly 
authenticated  (as  we  understand  from  the  agreement 
filed  in  the  cause)  by  the  proper  officer  of  the  court  wiiere 
the  probate  \ias  made.  A  number  of  questions  argued 
before  the  chancellor  and  in  the  court  of  chancery  ap- 
peals, which  has  recently  considered  the  case,  have  been 
eliminated  by  the  opinion  of  this  latter  court  and  by  the 
agreement  of  parties,  so  that  the  only  questions  sub- 
mitted for  our  consideration  are  as  follows : 

(a)  Whether,  under  the  laws  of  Tennessee,  probate 
of  said  wills  is  necessary  for  their  validity  and  opera- 
tions. 
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(b)  If  SO,  whjether  they  have  been  probated  in  ac- 
cordance with  the  laws  of  Tennessee. 
'  We  think  the  first  of  these  questions  has  been  conclu- 
sively answered  by  the  case  of  Smith  v.  Neilson,  13  Lea, 
461,  and  that  the  answer  there  made  disi)enses  with  any 
reply  on  onr  part  to  the  second.  In  that  case  the  will  of 
William  Smith,  relied  upon  by  the  complainant,  was 
executed  by  the  testator  in  the  State  of  South  Carolina 
and  proved  and  admitted  to  record  in  that  State,  but  had 
never  been  proved,  recorded,  or  registered  in  this  State. 
One  of  the  questions  presented  in  the  record  was  whether 
the  will,  in  the  condition  above  indicated,  could  be  relied 
upon  as  a  muniment  title  to  land  in  this  State,  and  it 
was  held  that  it  could.  This  court  in  disposing  of  the 
point  in  issue,  said :  "That  it  was  the  settled  rule  of  En- 
glish law,  recognized  by  our  courts  as  in  force  in  this 
State,  that  a  devise  of  land  was  in  the  nature  of  a  convey- 
ance and  special  appointment :  that  there  was  no  provis- 
ion in  England  until  recently  for  the  probate  of  wills 
of  realty,  and  it  was  therefore  necessary  to  establish  such 
a  will  by  proof  whenever  any  question  occurred  in  court 
involving  its  validity."  In  other  words,  a  devise  of  land 
under  this  rule  was  good  without  probate  of  the  will, 
and  therefore  a  foreign  will  duly  authenticated  might 
be  introduced  in  evidence  as  a  muniment  of  title. 

Provision,  however,  was  made  for  the  probate  of  wills 
of  real  and  personal  estate  by  chapter  10,  section  6,  of 
the  Acts  of  1784.  This  statute  made  the  probate  of 
wills  in  the  county  court  sufficient  evidence  of  the  devise 
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of  real  estate,  and  authorized  attested  copies  thereof  to 
be  given  in  evidence  in  the  same  manner  as  the  originals. 
This  act  by  its  terms  applied  alone  to  domestic  wills. 
Section  3914  of  Shannon's  Code  (this  being  section  2182 
of  the  Code  of  1858)  embodied  the  provisions  of  certain 
Session  Acts  passed  in  1823,  1831,  and  1842,  which  for 
the  first  time  provided  for  wills  executed  outside  of  the 
State  of  Tennessee.  This  provision  is  as  follows :  "Wills 
executed  in  other  States,  or  in  any  of  the  Territories,  or 
in  the  District  of  Columbia,  shall  be  proved  according  to 
the  laws  of  this  State  and  certified  in  the  manner  pre- 
scribed in  the  act  of  congress."  The  succeeding  sec- 
tion, 3915  (2183  of  the  Code. of  1858),  provides  that  the 
copy  of  a  will  so  certified  shall  be  registered  in  the  county 
where  the  land  lies  and  a  copy  of  the  books  of  the  register 
duly  certified  shall  be  evidence.  Section  3916  (2184 
of  the  Code  of  1858)  provides  for  presenting  a  duly  au- 
thenticated copy  of  such,  will  to  the  county  court  of  any 
county  in  the  State  where  the  land  devised  was  situated, 
and  for  an  order  to  be  made  by  such  court  that  this  copy 
should  be  recorded,  and  that  when  so  done  that  it  should 
have  the  same  force  and  effect  as  if  the  original  had  been 
executed  in  this  State. 

Notwithstanding  these  provisions  of  the  Code,  yet  it 
was  held  in  Svr  ith  v.  Neilson,  supra,  that  a  will  executed 
in  another  State,  as  was  the  will  in  question,  duly  au- 
thenticated, could  still  be  used,  as  at  common  law,  as 
a  muniment  of  title.  It  will  be  seen  that  these  sections 
of  the  Code  just  quoted  are  confined  in  their  operation 
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and  effect  to  wills  executed  in  other  States,  or  in  the 
Territories  of  the  United  States,  or  in  the  District  of 
Columbia,  and  do  not  embrace  a  ^dll  executed  by  an  alien 
Citizen  in  a  foreign  government.  Nor  was  any  provision 
made  for  such  disposition  of  real  property  in  this  State 
until  chapter  2,  p.  4,  the  Acts  of  1875  was  passed.  Be- 
fore the  passage  of  this  later  act,  while  an  alien  could 
transmit  property  by  sale  or  devise,  subject  to  the  power 
of  escheat  on  the  part  of  the  State,  he  had  no  inheritable 
blood  and  could  not  transmit  by  inheritance.  That  act 
was  passed,  we  think  beyond  question,  simply  to  declare 
and  make  certain  the  right  of  aliens  to  acquire,  hold,  and 
transmit  real  estsfte.  The  title  of  the  act  is  as  follows : 
^^An  act  to  enable  aliens  to  acquire,  hold,  and  dispose  of 
property,  real  or  personal,  as  native  citizens,"  and  the 
provisions  which  follow  are  in  strict  keeping  with  this 
caption.  It  is  evident  from  the  title,  as  well  as  from  the 
sections  following  and  especially  from  section  3,  that  the 
only  purpose  of  the  act  was  to  put  an  end  to  the  peril  that 
the  alien's  holding  of  property  in  this  State  was  exposed 
to  because  of  the  sovereign  right  of  escheat.  Section  3 
provides  that  those  sections  of  the  Code  relating  to  es- 
cheat be  repealed  so  far  as  they  refer  to  aliens  or  the  real 
estate  of  aliens.  We  do  not  think  that  it  was  in  the 
contemplation  of  the  legislature  by  the  passage  of  this 
act  to  regulate  the  probate  of  an  alien^s  will,  and  we 
think  that  an  effort  upon  the  part  of  the  legislature  to 
provide  in  express  terms  or  by  necessary  implication  for 
the  probate  of  such  a  will  would  have  made  the  act  un- 
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constitutional,  in  that  it  would  have  embraced  two  sub- 
jects incongruous  in  their  character. 

So  it  is  we  have  no  statutory  provision  bearing  on 
the  subject  of  the  introduction  of  such  a  will  in  a  contro- 
versy arising  upon  a  disposition  of  real  estate  made 
therein.  The  evidentiary  character  of  the  will  is  to  be 
determined  by  the  rule  of  the  common  law,  and  we  are 
satisfied  that  in  the  present  case,  as  in  that  of  Smith  v. 
Neil&on,  supra,  the  will  of  Rose  Casey,  being  duly  au- 
thenticated to  the  court  below,  the  court  of  chancery  ap- 
I>eals  was  right  in  regarding  it  as  a  perfect  muniment  of 
title  in  Bridget  Casey.  The  decree  of  that  court  is  there- 
fore in  all  things  affirmed. 
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GOODLOB  V.  OOODLOB  et  (U. 

{'Nmhville.     December  Term,  1905.) 

1.  ntAUBS,  STATUTE  OF.    Parol  contract  to  devise  lands. 

A  parol  contract  to  devise  lands  is  within  the  statute  of  frauds 
and  unenforceable. 

2.  SAMB.    Parol  contract  not  taken  out  of^  by  partial  perform- 
ance. 

It  is  well  settled  that  partial  performance  of  a  parol  contract, 
within  the  operation  of  the  statute  of  frauds,  will  not  prevent 
the  application  of  the  statute  to  such  contract. 

Case  cited  and  approved:  Patton  v.  McClure,  Mart,  ft  Terg.,  838. 

8.  OONTBAOT,  PAROL.  Quantum  meruit  for  services  rendered 
under^  though  no  specific  performance  ot 
Where  complainant  was  not  entitled  to  enforce  specific  perform- 
ance of  a  parol  contract  to  devise  certain  lands  to  him,  in 
consideration  of  services  rendered  deceased,  because  of  the 
statute  of  frauds,  he  was  entitled  to  recover  the  reasonable 
value  of  his  services  upon  a  qtMUitum  meruit  against  the  de- 
ceased's personal  representatives. 

4.  STATUTE  OF  LIMITATIONS.  Begins  to  run  from 'breach  of 
contract  to  devise  lands.  Oase  in  Judgment. 
The  intestate  and  ancestor  of  deceased,  in  her  lifetime  entered 
into  a  parol  contract  with  complainant  to  devise  to  him  cer- 
tain lands  in  consideration  of  his  entering  her  service.  She 
died  without  discharging  her  obligation  under  said  contract,  by 
will  or  otherwise,  and  her  administrator  and  heirs  refused  to 
recognize  it  and  set  up  statute  of  frauds. 
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Held:  The  statute  of  limitations  against  an  action  to  recover  on 
quantum  meruit  for  services  rendered  the  deceased  did  not  be- 
gin to  run  until  breach  of  the  contract  by  her  death  without 
performance. 

Cases  dted  and  approved;  Green  v.  Orgaln  (Tenn.  Ch.  App.),  46 
«  S.  W.,  477;  Collins  v.  Thayer,  74  111.,  138;  Railroad  Co.  v.  Parks, 

I  32  Ark.,  131. 

Cases  cited  and  overruled  on  this  point:  Bym  v.  Fleming,  3  Head» 
668;  Taylor  v.  Wood,  4  Lea,  504. 


FROM  MAURY. 


Appeal  from  thB  Chancery  Court  of  Maury  County. 
Wai/teb  S.  Beabden^  Chancellor. 

E.  H.  Hatcheb  and  E.  P.  Hatohbb,  for  complainant. 

Geo.  T.  Hughes  and  P.  S.  Chandleb,  for  defendants. 


Mb.  Chief  Justice  Bbabd  delivered  the  opinion  of  the 
Court. 

The  facts  in  this  cause,  as  found  by  the  court  of  chan- 
cery appeals,  are  that  the  complainant,  at  the  solicitation 
of  his  aunt^  Miss  Cornelia  Goodloe,  abandoned  lucrative 
employment  and  entered  into  her  service  upon  an  agree- 
ment that  she  would  leave  a  will,  giving  to  him  a  farm  in 
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Maury  county,  Tenessee,  and  the  personal  property 
thereon.  The  service  thus  undertaken  was  faithfully  and 
to  the  satisfaction  of  his  employer  rendered  by  the  com- 
plainant until  the  date  of  her  death,  on  the  9th  of  Nov- 
ember, 1893.  Having  failed  to  discharge  her  obligation, 
either  by  will  or  otherwise,  and  her  administrator  and 
heirs  declining  to  recognize  it,  this  bill  was  filed  to  en- 
force specific  performance  of  the  contract,  or,  in  the  al- 
ternative, praying  a  decree  fixing  the  value  of  complain- 
ant's ser\'ices. 

To  so  much  of  the  bill  as  sought  specific  enforcement 
of  the  contract,  the  defendants  replied  the  statute  of 
frauds,  and  to  the  prayer  for  alternative  relief,  they 
interposed  the  statute  of  limitations  of  six  years  to  that 
part  of  complainant's  claim  which  extended  beyond  that 
period. 

The  contract  relied  upon  was  one  resting  in  parol, 
and  was  therefore  unenforceable.  It  is  true,  as  insisted 
by  complainant's  counsel,  that  the  weight  of  authority, 
English  and  American,  is  that  part  performance  of  a  con- 
tract under  the  conditions  disclosed  in  this  record,  will 
take  the  contract  out  of  the  operation  of  the  statute  of 
frauds;  but  as  early  as  Patton  v.  McClure,  Mart  &  Y., 
333,  it  was  held  that  partial  performance  of  a  parol  con- 
tract for  the  sale  and  conveyance  of  land  would  not  re- 
lieve from  the  application  of  the  statute.  This  rule  then 
established  has  since  been  applied  in  a  great  number  of 
cases,  so  that  it  may  now  be  regarded  as  a  rule  of  prop- 
erty in  this  State. 


8  Gates]  DECEMBER  TERM,  1905.  255 


Goodloe  v.  Qoodloe. 


The  alternative  contention  of  complainant  is  that  upon 
a  quantum  meruit,  not  being  able  to  avail  himself  of  spec- 
ific performance,  he  should  be  permitted  to  recover  com- 
pensation for  the  full  term  of  his  service,  although  that 
term  extended  beyond  the  period  of  six  years  prior  to 
the  filing  of  his  bill  in  this  cause.  In  other  words,  tlie 
insistence  is  that  the  contract  to  devise  this  land  as  com- 
pensation to  him  was  an  open  one,  not  void  by  reason  of 
it  resting  in  parol,  but  simply  voidable  capable  of  being 
executed  by  Miss  Goodloe  at  any  time  up  to  the  day  of 
her  death,  and  was  only  breached  when  she  died  without 
having  made  such  a  devise ;  and,  this  being  so,  the  statute 
of  limitations  should  begin  to  run  from  that  time. 

Mr.  Wood  in  the  first  volume  of  his  w(>rk  on  Limitii- 
tions  (section  144),  says:  ^^Upon  contoact  all  classes, 
whether  written  or  verbal,  the  statute  begins  to  run  from 
the  time  when  a  right  of  action  accrues.*^  And  we  may 
add  that  a  right  of  action  upon  a  contract  ordinarily  ac- 
cures  only  at  the  time  of  the  breach.  Illustratipg  this 
principle,  that  author  says,  in  section  160:  "Where 
money  has  been  paid  under  a  contract  that  is  void  under 
the  statute  of  frauds,  because  not  in  writing,  the  statute 
does  not  begin  to  run  upon  an  action  to  recover  it  back 
from  the  time  when  it  was  paid,  but  rather  from  the  time 
when  the  other  party  has  done  some  decisive  act  evincing 
an  intention  to  rescind  the  contract.  Collins  v.  Thayer, 
74  111.,  138.  Until  that  time  no  right  of  action  exists; 
and,  as  the  statute  does  not  attach  until  a  full,  complete 
and  present  right  of  action  exists,  it  follows,  of  course^ 
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that  the  statute  does  not  begin  to  run  until  such  right 
arises  by  a  refusal  of  the  party  to  perform  the  contract 
under  which  the  money  was  paid"  —  citing  Cairo,  etc., 
R.  R.  Go.  Y.  Parks,  32  Ark.,  131. 

If,  in  April,  1893,  instead  of  agreeing  to  render  ser- 
vices afi  a  consideration  for  a  devise  6r  conveyance  of 
the  property,  complainant  had  paid  to  Miss  Goodloe  a 
sum  of  money  as  the  whole  or  part  of  the  purchase  money 
for  the  same,  and  she  had  died,  as  in  the  present  case, 
nine  years  thereafter,  without  either  making  a  deed  or 
a  will,  as  she  had  agreed  to  do,  and  her  heirs  had  then 
repudiated  the  contract,  because  in  parol,  we  think  there 
can  be  no  doubt  but  that  the  statute  of  limitations,  as 
against  a  recovery  of  the  money  so  pkid,  would  only  be- 
gin to  run  from  the  date  of  her  death,  and  that  neither 
administrator  nor  heir  would  be  permitted  to  say,  while 
repudiating  her  contract,  that  the  complainant  was  not 
entitled  to  recover  the  amount  of  money  so  paid,  be- 
cause of  the  fact  that  more  than  six  years  had  elapsed 
since  the  date  of  its  payment  On  principle,  we  can  see 
no  difference  between  the  cases.  But  it  is  said  the  ques- 
tion is  not  an  open  one  in  this  State. 

In  Bym  v.  Fleming,  3  Head,  658,  an  effort  was  made 
by  complainant  to  obtain  satisfaction  for  services  ren- 
dered by  him  and  expenses  incurred  in  the  support  of  his 
father  and  mother  for  a  number  of  years,  upon  an  al- 
leged contract  made  by  him  with  his  father,  in  which  the 
latter  undertook  to  compensate  him  by  giving  the  com- 
plainant a  tract  of  land  at  his  death;  but  it  was  held 


I 


8  Gates]  DECEMBER  TERM*,  1905.  257 


Goodloe  y.  Qoodloe. 


by  this  court  that  there  was  no  evidence  of  any  snch 
promise  or  agreement.  This  holding  necessarily  dis- 
posed of  the  case.  As,  however,  the  complainant  had 
sought  to  recover  for  a  period  of  time  running  from  1832 
to  1854,  it  was  added  by  the  court,  as  a  dictum,  as  fol- 
lows ;  ^^It  is  sufficient  for  the  present  case  that,  if  such  a 
contract  or  promise  might  be  implied,  the  statute  of  limi- 
tations would  form  a  bar  to  recovery  for  any  services 
rendered  beyond  the  period  of  six  years  before  the  com- 
mencement of  the  suit  An  evidence  of  promise  to  give 
the  land,  or  the  acknowledgment  of  the  obligation  to  do 
so,  would  not  be  admissible,  either  to  support  the  ac- 
tion founded  on  an  implied  promise,  or  to  defeat  the  op- 
eration of  the  statute."  In  Taylor  v.  Wood,  4  Lea,  504, 
the  effect  of  the  statute  of  limitations  upon  a  claim  for 
services  rendered  in  such  a  contract  was  in  question,  and 
it  was  there  held,  not  upon  the  authority  of,  but  in  ac- 
cordance with,  the  duftum  above,  that  the  plea  of  the  stat- 
ute was  a  good  defense  against  a  recovery  for  more  than 
six  years*  service.  We  think  it  evident,  however,  that 
this  point  was  neither  presented  by  counsel,  nor  seriously 
considered  by  the  court,  in  that  case.  The  application  of 
the  statute  to  such  an  account  is  assumed  apparently, 
without  argument,  and  certainly  without  reference  to 
authority.  However,  in  Oi-een  v.  Orgam  (Tenn,  Ch. 
App.),  46  S.  W.,  477,  in  an  opinion  delivered  by  Neil, 
J.,  the  exact  question  was  decided  by  the  court  of  chan- 
cery appeals  upon  facts  bearing  a  strong  analogy  to  those 
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involved  in  the  present  case,  and  it  was  held  that  there 
the  statute  of  limitations,  as  invoked  by  the  defendant^ 
did  not  apply,  '^because  there  was  no  breach  of  the  con- 
tract to  pay  until  the  death  of  the  testator,  and  the  cause 
of  action  against  his  estate  did  not  arise  until  that  time/' 
This  case  was  affirmed  in  an  oral  opinion  by  this  court 

We  are  not  satisfied  with  the  dictum  in  Bym  v.  Flein- 
ing,  or  the  ruling  in  Taylor  v.  Wood,  on  the  point  in 
question,  and  those  cases,  so  far  as  they  conflict  with 
the  view  expressed  above,  are  overruled. 

Other  matters  of  controversy  are  discussed  and  dis- 
posed of  by  the  court  of  chancery  appeals,  and  while 
they  have  been  considered  by  us,  yet  we  do  not  deem  it 
important  to  embrace  them  in  this  opinion.  We  are  en- 
tirely satisfied  with  the  conclusion  reached  by  that  court, 
and  in  all  resijects  its  decree  is  affirmed. 
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Vanderbilt  University  v.  Cheney, 
{Nashmlle,  December  Term,  1905.) 

1 .  TAXATION.    Mere  renting  of  property  not  a  taxable  privilege. 
The  capability  for  enjoyment  and  adaptability  to  some  use  are 

essential  characteristics  of  property,  without  which  it  cannot 
be  conceived,  and  the  legislature  is  without  power  to  forbid 
the  use  and  enjoyment  of  property  or  deprive  the  owner  of  any 
of  its  essential  attributes,  for  this  would  be  tantamount  to  the 
power  to  destroy  property.     (Post,  p,  267.) 

Cases  cited  and  approved:  In  Re  Jacobs,  98  N.  Y.,  105;  In  re 
Marshall,  102  Fed.  Rep.,  325. 

2.  SAME.  Benting  its  property  by  an  educational  institution, 
the  income  being  used  solely  for  its  own  benefit,  is  not  a  use  of 
such  property  '*in  secular  business." 

Where  an  educational  institution  rented  certain  property  owned 
by  it  to  various  parties  for  residential  and  business  purposes* 
and  devoted  the  income  therefrom  solely  to  the  purposes  and 
needs  for  which  it  was  created  it  was  held  that  this  did  not 
amount  to  a  use  of  such  property  "in  secular  business,"  within 
the  meaning  of  the  statute  providing  that  property  belonging  to 
educational  institutions  and  used  "in  secular  business"  and  com- 
peting with  a  like  business  that  pays  taxes  to  the  State"  shall 
be  taxed. 

Constitution  cited  and  construed:  Art.  2,  sec.  28. 

Statute  cited  and  construed:  1899,  ch.  4^5,  sec.  2,  subsec.  2. 

Cases  cited  and  approved:  University  of  the  South  v.  Skldmore, 
87  Tenn.,  158;  State  v.  Fisk  University,  87  Tenn.,  234;  Church 
V.  Hinton,  92  Tenn.,  188;  Smith  v.  Anderson,  8  L.  R.  (15  Ch. 
Dlv.),  2C0. 
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FROM  DAVIDSON. 


Appeal  from  the  Chancery  Court  of  Davidson  County. 
— John  Allison,  Chancellor. 

John  J.  Vertbbes  and  Stokes  &  Stokbs^  for  Univer- 
sity. 

Hill  McAlistbr,  for  Cheney,  City  Comptroller. 


Mr.  Justice  McAlister  delivered  the  opinion  of  the 
Court 

This  record  involves  a  question  of  taxation  and  is 
presented  to  the  court  on  a  stipulation  of  agreed  fkcts. 
The  ori^nal  bill  herein  was  filed  by  the  Vanderbilt  Uni- 
versity to  enjoin  the  city  authorities  against  the  collec- 
tion of  taxes  assessed  against  two  pieces  of  property 
known  as  the  **Vauxhall  Plats"  and  the  "Vanderbilt 
Law  Building,"  owned  by  said  educational  corporation. 
On  the  hearing,  the  chancellor  dismissed  the  bill  and  the 
UBiiversity  had  appealed,  assigning  errors. 

The  material  facts  presented  in  the  stipulation  are: 
(I)     That  the  complainant,  Vanderbilt  University,  is 
an  educational  institution,  and  the  profits  derived  from 
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both  pieces  of  property  songht  to  be  assessed  are  applied 
solely  to  the  purposes  and  needs  of  said  university. 

(2)  The  Vauxhall  Flats  is  a  building  rented  out  by 
the  Vanderbilt  University  to  various  tenants  as  living 
apartments,  and  that  such  tenants  are  of  the  same  class 
and  character  of  the  tenants  of  other  flat  buildings  and 
hotel  buildings  which  are  located  in  Nashville,  and  which 
pay  ad  valorem  taxes  to  State,  county  and  city.  No  por 
tion  of  the  universitv  work  is  transacted  in  said  build- 
ing. 

(3)  The  Vanderbilt  Law  Building  is  partially  used 
for  lecture  rooms^  library  rooms,  and  as  offices  for  the 
secretary  of  the  faculty  of  the  law  school ;  but  that  the 
balance  of  said  building  constituting  by  far  the  major 
portion  thereof,  is  rented  out  for  offices  and  stores  to  var- 
ious tenants,  who  transact  therein  their  respective  occu- 
pations, trades,  and  callings,  and  which  said  tenants  are 
of  the  same  class  and  kind  as  those  who  occupy  various 
buildings  owned  by  individuals  and  corporations  in  the 
city  of  Nashville.  Only  a  portion  of  the  value  of  the 
Vanderbilt  Law  Building  is  assessed  for  taxes,  or  so 
much  thereof  as  is  used  for  noneducational  work. 

(4)  No  question  is  made  as  to  the  regularity  of  either 
of  said  assessments,  or  that  the  amount  levied  is  exces- 
sive. 

The  contention  made  on  behalf  of  the  universitv  is: 
That  upon  the  facts  stipulated,  the  property  assessed  is 
used  exclusively  for  educational  purposes,  and  is  there- 
fore exempt  from  taxation,  both  by  the  constitution  and 
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the  statutory  laws  of  the  State.  Art  2,  sec.  28;  of  the 
constitution  of  1870,  provides  as  follows :  "All  property, 
real,  personal  and  mixed,  shall  be  taxed,  but  the  legis- 
lature may  except  such  as  may  be  held  by  the  State,  by 
the  counties,  cities,  and  towns,  and  used  exclusiyely  for 
public  or  corporation  purposes,  and  such  as  may  be  held 
and  used  for  purposes  purely  religious,  charitable,  scien- 
tific, literary,  or  educational."  Prior  to  the  year  1899, 
the  legislature  in  the  exercise  of  the  power  granted  to  it 
by  the  constitution,  exempted  the  following  property 
from  taxation,  viz :  "All  property  belonging  to  any  re- 
ligious, charitable,  scientific,  or  educational  institution, 
when  used  exclusively  for  the  purposes  for  which  said  in- 
stitution was  created,  or  is  unimproved  and  yields  no  in- 
come." 

In  8tate  v.  Fisk  University,  87  Tenn.,  234,  10  S.  W., 
284,  it  was  laid  down  as  a  canon  of  construction  that 
"statutes  exempting  property  from  taxation  when  held 
and  used  for  purposes  purely  religious,  charitable,  scien- 
tific, literary,  or  educational,  are  less  strictly  construed 
than  like  statutes  exempting  property  held  and  used  for 
private  gain,  or  individual  profit"  In  that  case  it  ap- 
peared that  a  portion  of  a  lot  belonging  to  Fisk  Univer- 
sity was  cultivated ;  a  crop  of  com  and  vegetables  being 
raised  thereon.  Stables  and  bams  were  also  located  on 
one  comer  of  this  lot;  also  one  small  frame  building 
used  for  schoolrooms  for  students  in  the  primary  depart- 
ment; also  another  frame  building  for  the  intermediate 
department^  built  in  1887.    Pupils  in  the  college  attend- 
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ed  to  the  raising  of  corn,  hay,  and  vegetables  on  this  lot. 
Those  so  engaged  received  pay  for  their  work  in  board 
and  tuition.  The  corn  and  hay  raised  was  fed  to  the 
<!ows  and  horses  belonging  to  and  connected  with  the 
college.  The  v^etables  were  used  in  the  college  mess- 
room,  in  Jubilee  Hall,  used  for  college  purposes  merely. 

It  was  held  that  this  entire  property  was  exempt  from 
taxation  under  Acts  1893,  p.  212,  c.  105. 

In  University  of  the  South  v.  Skidmore,  87  Tenn.,  158, 
^  S.  W.,  892,  it  was  held  that  a  charter  exemption  of 
realty  under  the  constitution  of  1834  "from  taxation  so 
long  as  said  land  belongs  to"  an  incorporated  institution 
of  learning,  remains  in  force  so  long  as  title  remains  in 
the  corporation.  It  does  not  depend  upon  the  use  made 
of  the  property.  It  was  therefore  held  that  the  univer- 
sity did  not  so  far  renounce  title  as  to  defeat  the  exemp- 
tion by  giving  leases  thereof  for  terms  of  years^  with  re- 
newal options  to  divers  persons  who  built  up  a  village 
thereon,  the  annual  rent  being  reserved  and  devoted  ex- 
<?lusively  to  the  purposes  of  the  university. 

In  if.  E.  Church  South  v.  Hinton,  92  Tenn.,  188,  21  S. 
W.,  321,  the  provisions  of  our  constitution  and  statu- 
tory law  exempting  the  property  of  religious  and  chari- 
table institutions  from  taxation  was  considered.  The 
€xact  question  presented  in  that  case  was  whether  the 
personal  property  of  the  Methodist  Publishing  House, 
used  in  conducting  its  business,  was  exempt  from  ad 
valorem  taxation.  It  appears  that  the  corporation  was 
placed  by  a  charter  under  control  of  an  unincorporated 
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religious  society  or  denomination,  whose  discipline  pro- 
vided that  the  entire  net  income  arising  from  the  busi- 
ness of  the  publishing  house,  consisting  mainly  of  the 
publication  and  distribution  of  religious  literature, 
should  be  applied  exclusively  to  the  benefit  of  tihie  trave- 
ling supernumerary,  superannuated,  and  worn-out 
preachers  of  such  religious  denomination,  their  wivos^ 
widows,  and  children.  The  court  held  that  the  publish- 
ing house  was  an  institution  created  for  both  religious 
and  charitable  purposes ;  and  that  the  ultimate  use  of  its 
property  has  been  in  accordance  with  these  purposes; 
that  the  income  derived  from  the  use  of  its  property 
has  been  exclusively  applied  to  religious  and  charitable 
purposes,  and  hence  it  is  entitled  to  exemption  under 
the  provisions  of  the  constitution  and  the  act  of  1889. 

These  decisions,  it  will  be  observed,  adjudge  that  in 
order  to  enjoy  the  exemption  from  taxation,  it  is  not  nec- 
essary that  the  property  be  physically  used  for  religious^ 
charitable,  or  educational  purposes,  that  is  to  say,  actu- 
ally occupied,  but  that  if  the  income  and  profits  derived 
from  such  property  are  applied  exclusively  to  the  pur- 
poses aforesaid,  the  property  is  entitled  to  immunity 
from  taxation. 

It  Is  insisted,  however,  on  behalf  of  the  city,  that  since 
these  adjudications  were  made,  our  tax  laws  have  been 
changed  for  the  express  purpose  of  meeting  the  decisions 
referred  to,  and  that  now  if  any  part  of  the  property 
of  an  educational,  religious,  or  charitable  institution  is 
used  in  secular  business,  and  in  competition  with  busi- 
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ness  of  like  character,  the  property  is  taxable.  This  argu- 
ment is  founded  upon  Acts  1899,  p.  1084,  c.  435,  sec.  2, 
subsec.  2,  as  follows :  ^^All  properly  belonging  to  any  re- 
ligious, charitable,  scientific,  or  educational  institution, 
when  used  exclusively  for  the  purpose  for  which  said  in- 
stitution was  created,  or  is  unimproyed,  and  yields  no  in- 
come. All  property  belonging  to  such  institutions  used 
in  secular  business  competing  with  a  like  business  that 
pays  taxes  to  the  State,  shall  be  taxed  on  its  whole  or 
partial  yalue,  in  proportion  as  the  same  may  be  used  in 
competition  with  secular  business.''  It  will  be  observed 
that  the  change  in  the  legislation  on  this  subject  is 
found  in  the  second  sentence  of  the  above  act 

In  M.  E.  ChM'ch  South  v.  Hinton,  supra,  it  appeared 
that  a  part  of  the  volume  of  business  done  by  the  publish' 
ing  house  was  derived  from  what  was  called  secular 
work,  that  is,  the  printing  of  secular  books,  hand  bills, 
letter-heads,  etc.  It  was  insisted  by  plaintiff  that  the 
doing  of  this  secular  work  was  a  mere  incident;  that  if 
the  property  was  thus  made  liable  to  taxation,  then  there 
would  have  been  an  apportionment  of  values  so  as  to  al- 
low exemption  to  so  much  of  the  value  as  the  charitable 
portion  represented,  and  at  most  the  tax  would  have  been 
only  to  the  extent  of  the  volume  of  the  secular  work  com- 
pared to  the  entire  volume  of  business  done.  This  court 
speaking  through  Mr.  Justice  Wilkes,  said :  'We  cannot 
take  this  view.  It  seems  that  the  entire  proi)erty  was 
used  in  doing  this  secular  work,  and  if  it  thereby  be- 
comes liable  to  any  extent,  the  whole  of  it  is  liable.    It 
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is  not  a  case  where  the  property  is  separable,  as  where 
several  buildings  belong  to  the  same  institution,  one  of 
which  is  used  for  secular  purposes  and  the  other  for 
purely  religious  or  charitable  purposes^  and  it  can  then 
be  ascertained  what  part  of  the  property  has  been  used 
for  secular  purposes.'* 

It  is  said  that  under  the  law  as  it  then  stood,  the 
whole  property  should  have  been  assessed,  or  none  of  it 
should  have  been  assessed ;  but  that  the  act  of  1899  under 
discussion  supplies  this  defect  in  the  power  of  the  tax 
assessor,  and  expressly  authorizes  an  assessment  of  so 
much  of  the  property  that  is  used  in  secular  work.  It 
is  then  said  that  the  legislature  by  the  act  of  1899  has 
supplied  the  defect  thus  pointexl  out  in  the  law  as  it  ex- 
isted in  1892.  It  is  argued  that  the  evil  intended  to  be 
remedied  by  the  legislature  was  to  prevent  a  discrimi- 
nation against  persons  engaged  in  lawful  business  by 
reason  of  the  employment  in  the  business  of  their  compe- 
titors of  the  untaxed  property  of  these  corporations,  and 
for  this  purpose  it  was  enacted  that  property  belonging 
to  religious,  education,  or  charitable  institutions, 
should  be  taxed  when  it  comes  in  competition  with  other 
like  property  which  is  taxed.  The  stipulation  of  agreed 
facts  shows  that  there  are  many  ot&ce  buildings  and 
hotels  in  the  city  of  Nashville  which  are  engaged  in  rent- 
ing out  their  rooms  and  apartments  to  the  same  class 
of  tenants  and  occupants  who  lease  the  rooms  and  apart- 
ments in  the  building  belonging  to  Vanderbilt  Univer- 
sity.   It  is  further  shown  that  all  of  these  hotels  and 
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office  buildings  pay  ad  yalorem  taxes  to  the  State,  and 
the  hotels  pay  in  addition  a  priyilege  tax. 

Hence  the  insistence  is  that  the  act  of  1899  was 
passed  to  prevent  a  discrimination  in  favor  of  religious, 
charitable,  scientific,  and  educational  institutions  and 
against  those  who  are  similarly  situated  as  owners  of 
properfy.  It  is  very  obvious  from  a  reading  of  the  stat- 
ute  that  it  was  intended  to  prevent  some  kind  of  dis- 
crimination, but  the  cardinal  inquiry  is  whether  it  was 
intended  to  impose  a  tax  upon  the  mere  renting  out  of 
its  properly  by  such  institutions  for  the  purpose  of  mak- 
ing an  income.  It  is  conceded  that  no  privilege  or  other 
tax  is  imposed  upon  private  owners  for  merely  renting 
out  their  property,  nor  could  such  an  act  be  declared  a 
taxable  privilege.  The  legislature  could  not  forbid  the 
use  and  enjoyment  of  property,  for  this  would  be  tanta- 
mount to  the  power  to  destroy  property.  As  said  in  In 
re  Jacobs,  98  N.  Y.,  105,  50  Am.  Bep.,  636,  it  was  said 
of  property:  "Its  capabiliiy  for  enjoyment  and  adapta- 
bility to  some  use  are  essential  characteristics  without 
which  property  cannot  be  conceived,  and  hence  any  law 
which  destroys  it,  or  its  value,  or  takes  away  any  of  its 
essential  attributes,  deprives  the  owner  of  his  property. 
See,  also.  In  re  Marshall,  (0.  0.),  102  Fed.,  325.  We 
cannot,  therefore,  presume  that  the  l^slature  in  decid- 
ing that  all  property  of  such  institutions  used  in  secu- 
lar business  shall  be  taxed,  intended  to  include  within 
the  term  "secular  business*'  the  mere  renting  out  of  prop- 
erty.   What,  then,  is  meant  by  the  term  "secular  busi- 
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ness/'  as  employed  in  the  act  of  1899?  In  the  case  of 
Smith  V.  Anderson,  8  L.  R.,  15  Chan.  Div.,  260,  cited  by 
counsel,  we  find  a  very  perspicuous  definition  of  the 
term  "business"  by  Sir  George  Jessel,  which  we  quote 
as  follows : 

"There  are  many  things  which  in  common  colloquial 
language  would  not  be  called  a  business  even  when  car- 
ried on  by  a  single  person,  which  would  be  so  called  when 
carried  on  by  a  number  of  persons.  This  is  a  distinction 
not  to  be  forgotten,  even  if  we  were  trying  the  question 
by  the  ordinary  use  of  the  English  language.  For  in- 
stance, a  man  who  is  the  owner  of  offices — ^that  is,  of  a 
house  divided  into  several  floors  and  used  for  commercial 
purposes— would  not  be  said  to  carry  on  a  business  be- 
cause he  let  the  offices  as  sudi ;  but  suppose  a  company 
was  formed  for  the  purpose  or  object  of  building  or  leas- 
ing a  house  to  be  divided  into  offices,  and  to  be  let  out, 
should  not  we  say  if  that  was  the  object  of  the  company, 
that  the  company  was  carrying  on  business  for  the  pur- 
pose of  letting  offices,  or  was  an  office-letting  company, 
tried  by  the  use  of  ordinary  colloquial  language? 

The  same  observation  may  be  made  as  r^ards  a  single 
individual  buying  or  selling  land,  with  this  addition: 
That  he  may  make  it  a  business,  and  then  it  is  a  ques- 
tion of  continuity.  A  man  occasionally  buys  and  sells 
land,  as  many  landowners  do,  and  nobody  would  say 
he  was  a  land  jobber,  or  dealer  in  lands;  but  if  a  man 
made  a  particular  business  of  buying  and  selling  land  to 
obtain  profit,  he  would  be  designated  as  a  landjobber, 
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or  dealer  in  land.  When  you  go  to  an  association  or 
company  formed  for  a  purpose,  you  say  at  once  that  it  is 
a  business,  because  lliere  you  have  that  from  which  yon 
would  infer  continuiiy ;  it  is  formed  to  do  that  and  noth- 
ing else,  and  therefore  at  once  you  say  that  the  com- 
pany carried  on  a  business;  so,  in  the  ordinary  case  of 
investments,  the  man  who  has  money  to  invest,  invests 
his  money,  and  he  may  occasionally  sell  the  investments, 
and  but  others,  but  he  is  not  carrying  on  a  business,  but 
when  you  have  an  association  formed,  or  where  an  indi- 
vidual makes  it  his  continuous  occupation  —  the  busi- 
ness of  his  life— to  buy  and  sell  securities  he  is  called 
a  stockjobber,  or  sharejobber,  and  nobody  doubts  for  a 
moment  that  he  is  carrying  on  business.  So,  if  a  com- 
pany is  formed  for  doing  the  very  same  thing,  that  is, 
for  investing  money  belonging  to  persons  in  the  purchase 
of  stocks  and  shares,  and  change  them  from  time  to  time, 
either  with  limited  or  unlimited  powers  —  I  should  say 
there  can  be  no  question  that  they  are  crrying  on  a 
business,  whether  you  call  it  a  business  of  investments, 
or  a  business  of  dealing  in  securities,  or,  as  the  case  be- 
fore me,  both,  the  business  of  investment  and  the  busi- 
ness of  dealing  in  securities." 

Accepting  the  definition  of  business  in  the  case  cited 
as  correct,  it  is  clear  that  the  mere  act  of  renting  out  his 
property  by  the  owner  is  not  carrying  on  a  business ;  but 
in  order  to  constitute  it  a  business,  the  owner  must  em- 
bark in  the  oflice  letting  business  for  the  general  public 
for  proflrt. 
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Beveirtiiig  to  the  act  of  1899,  it  is  obYious  that  two 
things  must  concur  before  the  property  of  an  educational 
institution  can  be  taxed :  (1)  It  ihust  be  used  in  secu- 
lar business;  and  (2)  it  must  come  in  competition  with 
a  like  business  that  pays,  taxes  to  the  State. 

It  has  already  been  seen  that  no  owner  of  property  is 
taxed,  or  can  be  taxed,  on  the  mere  act  of  renting  out  his 
own  property,  and  hence  when  an  educational  institu- 
tion rents  out  its  own  property,  it  does  not  come  in 
competition  with  a  like  business  that  pays  taxes.  The 
term  ^^secular  business'^  employed  in  the  statute  refers 
to  the  exercise  of  some  secular  business  where  the  prop- 
erty is  employed  for  the  purpose  of  profit 

The  object  of  the  legislature  was  to  impose  taxes  upon 
capital  or  property  invested  in  any  business  that  comes 
in  competition  with  a  like  business  that  pays  taxes  on 
the  capital  or  proi>er<y  embarked  in  that  business.  But, 
certainly,  renting  out  corporate  property  owned  by  the 
institution  is  not  the  pursuit  of  a  business,  and  the  prop- 
erty is  not  taxable  because  its  income  is  devoted  to  edu- 
cational purposes.  M.  E.  Church  v.  Hintofi,  92  Tenn., 
188,  21  S.  W.,  321. 

The  decree  of  the  chancellor  is  therefore  reversed,  and 
a  decree  will  be  entered  perpetually  enjoining  the  collec- 
tion of  the  tax. 
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L.  &  N.  R.  R.  Co.  V.  Bohan. 
(Nashville.    December  Term,  1905.) 

1.  BVIDElf OB.    As  to  defective  air  brake  examined. 

In  an  action  for  personal  injuries  to  a  railroad  conductor,  caused 
by  tbe  escape  of  a  train  down  a  steep  grade,  the  evidence  was 
examined  and  held  sufficient  to  sustain  the  finding  by  the  jury 
that  the  accident  was  caused  by  a  defective  air  brake.  {Post, 
pp.  277-285.) 

2.  OONTBIBUTORY  NEGUaBNOE.    A  question  for  jury  when 
facts  are  controverted. 

Where  there  is  a  controversy  in  respect  of  the  facts  upon  which 
the  defense  of  contributory  negligence  is  predicated,  the  ques- 
tion should  be  submitted  to  the  jury.  In  this  case  the  evidence 
was  examined  and  held  to  present  a  question  for  the  jury, 
whether  the  plaintiff  was  guilty  of  proximate  contributory  neg- 
ligence.    iPoat,  pp.  285-287.) 

8.  OHABQE  OF  OOUBT.  Reversible  error  to  invade  province  of 
jury  on  pivotal  point. 
In  an  action  for  personal  injuries  to  a  railroad  conductor,  where 
he  Insisted  that  the  accident  was  caused  by  a  defect  in  the 
engine,  in  that  the  brake  valve  did  not  lap,  which  allowed 
the  train  to  escape  down  a  steep  grade,  and  there  was  evidence 
on  the  part  of  the  defendant  that  the  alleged  defect  would  not 
have  caused  the  train  to  run  away  as  it  did,  but  would  have 
stopped  the  train,  because  the  engineer  would  have  gotten  a 
greater  pressure  than  he  sought  to  apply,  an  instruction  that 
this  defense  is  entirely  paradoxical  and  is  not  a  valid  defense 
to  the  action  is  erroneous  as  an  invasion  of  the  province  of  the 
jury  upon  the  pivotal  point  in  the  case.     (Post,  pp.  287-289.) 
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4.    BVIDENOB,    01  declaration  of  agent  when  doing  act  within 
scope  of  hie  employment  is  admissible. 
Whenever  It  is  admissible  to  proye  what  an  agent  did,  it  is  com- 
petent to  prove  what  he  said  about  the  act  done  within  the 
scope  of  his  employment  while  he  was  doing  it;  therefore,  in 

an  action  for  personal  injuries,  where  it  was  material  to  deter- 
mine whether  the  air  brake  on  an  engine  was  defective  in  that 
it  did  not  lap,  which  resulted  in  the  escape  of  the  train  down 
a  steep  grade,  evidence  of  a  statement  by  the  engineer  in 
charge  of  the  train  before  it  reached  the  grade  in  question  that 
the  brake  valve  did  not  lap  was  inadmissible.  (Post,  pp.  278, 289- 
293.) 

Cases  cited  and  approved:  Railroad  v.  Messino,  1  Sn.,  220;  Rail- 
road V.  BUiott,  1  Cold.,  611;  WiUcox  v.  Hines,  100  Tenn.,  624. 


FROM  DAVIDSON. 


Appeal  in  error  from  the  Circuit  Court  of  Davidson 
County. —  J.  A.  Caetwright^  Judge. 

John  Bell  Kebblb  and  Smith  &  Maddin,  for  Bail- 
road. 

W.  H.  Washington  and  Jos.  W.  Byrns,  for  Bohan. 


Mb.  Justice  MoAlistbr  delivered  the  opinion  of  the 
(.'ourt. 

The  plaintifif  below  recovered  a  verdict  and  judgment 
a<;ainst  the  corporate  defendant  and  one  James  Marbury 
for  the  sum  of  17,000  damages  for  personal  injuries  sus- 
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tained  by  the  plaintiff  in  consequence  of  the  alleged  neg- 
ligence of  the  defendants^ 

The  gravamen  of  the  actio(n  as  alleged  in  the  declara- 
tion is  that  the  defendant  in  error,  Bohan,  was  injured 
on  the  21st  of  December,  1901,  in  a  wreck  caused  by  the 
escape  of  a  freight  train  down  Baker's  hill.  The  decla- 
ration alleged  that  defendant  Marbury  was  an  employee 
of  the  railroad  company  in  charge  of  trains  running  at 
or  near  Ridge  Top  and  Baker's  hill;  that  it  was  his 
duty  to  inspect  all  engines,  cars,  trains,  and  brake  ap- 
pliances on  all  trains  before  they  made  the  descent  of 
Baker's  hill  and  to  see  that  they  were  in  good  condition 
before  they  were  allowed  to  make  the  descent. 

It  is  then  averred  that  the  plaintiff  was  in  the  employ 
of  the  corporate  defendant  as  conductor  on  a  freight 
train  and  at  the  time  of  the  injury  was  in  the  proper 
discharge  of  his  duty  and  was  without  faulty  and  that  on 
the  day  aforesaid,  while  his  train  was  running  south, 
its  engines,  car&,  and  brake  appliances  were  so  defective 
and  out  of  repair  as  to  render  it  unsafe  to  descend  Bak- 
er's  hill,  and  that  the  brakes  and  brake  Appliances  were 
so  defective  that  they  could  not  hold  the  train  under 
proper  control  while  going  down  said  hill.  It  is  then 
alleged  that  the  defendants  could  and  ought  to  have 
known  of  these  facts,  and  that  by  reason  of  their  joint 
and  concurrent  negligence  the  train  ran  away  while  de- 
scending said  hill,  greatly  injuring  the  plaintiff.  It  is 
alleged  that  the  said  Marbury  was  guilty  of  negligence 
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in  not  inspecting  said  train  before  sending  it  down  the 
hill. 

The  declaration  was  afterwards  amended  so  as  to  al- 
lege that  defendants  "were  guilty  of  negligence  in  send- 
ing said  train  down  said  hill  between  Bidge  Top  and 
Baker's  station  without  the  assistance  of  the  helping 
engine  which  the  corporate  defendant  had  proyided  for 
that  purpose." 

It  is  disclosed  in  the  record  that  the  accident  hap- 
pened on  probably  the  steepest  grade  on  the  defendant's 
road,  between  Bidge  Top  and  Baker's  station,  in  David- 
son county.  The  defendant  company,  impressed  with 
the  danger  of  operating  trains  on  this  heavy  grade,  had 
adopted  and  promulgated  a  system  of  printed  rules  for 
the  movement  of  trains  and  the  government  of  trainmen. 
The  company  had  provided  at  that  point  a  hill  conduc- 
tor, and  also  a  hill  engineer  to  assist  trains  up  and  down 
this  heavy  grade.  The  rules  adopted  by  the  company  are 
entitled  "Special  Rules  Governing  the  Movement  of 
Trains  and  Helping  Engine  between  Bidge  Top  and 
Baker's,"    and  are  as  follows : 

"The  helping  engine  has  right  of  track  over  all  trains 
except  first  and  second  class  trains  between  Bidge  Top 
and  Baker's. 

"The  hill  conductor  has  full  charge  of  the  movements 
of  all  tliird  and  inferior  class  trains  between  Ridge  Top 
and  Baker's  subject  to  order  from  the  chief  train  dis- 
patcher, and  the  employees  of  these  trains  must  be  gov- 
erned by  his  instructions  between  these  stations. 
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^^The  helping  engine  must  assist  such  trains  as  re- 
quire it  in  either  direction  between  Ridge  Top  and  Bak- 
er's. It  is  the  duty  of  the  hill  conductor,  op  in  his  ab- 
sence  of  the  train  conductor,  with  the  assistance  of  the 
trainmen,  to  examine  and  test  the  brakes  of  each  train 
before  descending  the  hill. 

^^The  helping  engine  when  assisting  a  train  from  Ridge 
Top  to  Baker's  must  in  all  cases  be  placed  next  to  the 
train. 

"Nothing  in  these  special  instructions  relieves  any  em- 
ployee of  the  duty  of  protecting  his  train  when  neces- 
sary as  prescribed  by  the  rules.'' 

Another  set  of  rules  adopted  by  the  company  are  en- 
titled "Rules  Governing  the  Handling  of  Trains  with 
Air  Brakes  between  Ridge  Top  and  Baker's^  Freight 
Trains  South  Bound,"  and  are  as  follows : 

"Upon  arrival  at  Ridge  Top,  conductors  must  notify 
the  hill  conductor  of  the  number  and  condition  of  air 
brake  cars  in  their  trains. 

"The  engine  man  will  recharge  train  to  at  least  fifty 
pounds  pressure,  and  make  a  full  application  of  brakes 
by  a  fifteen  or  twenty  pound  reduction  from  the  train 
pipe. 

"The  hill  conductor  and  train  crew  will  then  examine 
each  brake  to  see  if  applied  and  that  there  are  no  leaks. 
"The  engine  man  will  release  brakes  upon  signal,  when 
each  brake  must  be  again  examined  to  see  that  it  is  re- 
leased. 

"If  any  defect  is  found  that  will  interfere  with  the 
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proper  application  of  the  brakes,  it  must  be  remedied  or 
the  defective  brake  cut  out  and  the  brakes  again  tested. 

"The  handles  of  the  pressure  retaining  valves  must  be 
turned  up  to  a  horizontal  position  before  starting  the 
train,  commencing  at  the  engine  and  working  back  to- 
ward the  caboose,  and  in  turning  them  down  to  a  ver- 
tical position  at  'the  foot  of  the  hill  commence  at  the 
caboose  or  last  valve  and  work  toward  the  engine. 

"If  it  is  found  that  too  many  pressure  retaining  valves 
have  been  turned  up  to  a  horizontal  position,  turn  down 
as  many  as  may  be  necessary,  commencing  at  the  ca- 
boose or  at  last  valve  and  work  toward  the  engina 

"It  is  the  duty  of  the  engine  man  to  know  the  number 
and  condition  of  brakes,  and  that  the  train  is  fully  re- 
charged before  starting  the  train  at  Ridge  Top.*' 

As  already  stated,  the  declaration  alleged  that  the 
engine,  cars,  and  brake  appliances  of  the  train  were  de- 
fective and  out  of  order,  but  no  specific  defect  waa  point- 
ed out.  However,  the  theory  of  the  plaintiff  on  the  evi- 
dence submitted  was : 

First,  that  the  engine  was  defective  in  this,  that  its 
brake  valve  did  not  lap. 

Second,  it  was  allied  that  the  defendant  and  James 
Marbury  were  negligent  in  failing  to  discover  the  de- 
fect in  the  engine  and  allowing  the  train  to  go  down 
the  hill  in  a  defective  condition. 

Third,  it  was  alleged  that  the  defendants  were  guilty 
of  n^ligence  in  sending  said  train  down  the  hill  be- 
tween Ridge  Top  and  Baker's  station  without  the  as- 
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sistance  of  the  helping  engine,  as  required  by  the  rules 
of  the  company. 

A  more  specific  statement  of  the  facts  will  now  be  de^ 
ta&ed.  The  record  reveals  that  the  defendant  in  error, 
Bohan,  and  his  crew,  started  from  NaBhyille  carrying  a 
train  of  cars  to  Guthrie,  Kentucky.  At  that  point  the 
engine  and  caboose  took  up  the  train  of  twenty-four 
loaded  cars  and  started  on  the  return  trip  from  Guthrie 
toward  Nashville.  All  of  the  cars  were  equipped  with 
air  brakes  excepting  four  which  were  on  the  rear  of  the 
train. 

There  is  evidence  tending  to  show  that  at  Guthrie  the 
train  was  examined  and  the  air  brakes  werp  reported  in 
good  condition.  It  was  stated  by  the  defendant  in  error, 
Bohan,  that  he  himself  went  along  and  checked  up  the 
brakes  and  looked  at  the  cars,  and  there  was  no  defect 
in  any  of  them  that  he  could  detect ;  that  the  train  stop- 
ped at  Sulphur  Fork  and  the  brakes  worked  all  right, 
and  they  worked  all  right  at  Cedar  Hill  and  at  Spring- 
field, but  none  of  those  places  were  marked  by  heavy 
grades. 

When  the  train  reached  Springfield,  which  is  about 
nine  miles  from  Bidge  Top,  it  passed  a  north-bound 
freight  with  one  S.  J.  Luton  as  engineer.  Luton  testi- 
fied that  while  both  freight  trains  were  standing  at  the 
depot  in  Springfield  receiving  orders  for  their  move- 
ments, he  engaged  in  a  conversation  with  Fitzgerald,  the 
engineer  of  the  south-bound  freight  of  which  the  defend- 
ant in  error,  Bohan,  was  conductor. 
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Witness  stated : 

"I  was  standing  there  talking  to  Fitzgerald  —  just 
standing  out  in  front  of  the  office  talking  to  him —and 
Mr.  Bohan  (the  conductor)  came  out  of  the  office  and 
he  (Fitzgerald)  said:  ^ike  (referring  to  Bohan ),  I 
am  not  going  down  the  hill  by  myself  this  morning ;  my 
brake  valve  won^t  lap.'     .     .     . 

"A.    As  well  as  I  remember,  we  were  all  standing 
there  about  two  or  three  feet  from  one  another.'' 

An  objection  wa^  interposed  to  this  testimony  by 
counsel  for  the  defendant  company  on  the  ground  that  it 
was  hearsay  and  incompetent,  but  the  objection  was 
overruled  and  the  testimony  admitted,  to  which  plain- 
tiff excepted. 

The  defendant  in  error,  Bohan,  testified  that  he  did 
not  hear  the  remark  made  by  Fitzgerald  and  addressed 
t<9  him  according  to  the  testimony  of  Luton:  Bohan 
does  say,  however,  that  at  Cedar  Hill  before  he  got  to 
Ridge  Top,  he  went  and  talked  with  his  engineer,  Fitz- 
gerald, about  whether  or  not  they  would  take  the  help- 
ing engine  down  the  hill.    Bohan  says : 

^^ne  told  me  he  believed  he  would  get  it  to  help  him 
down. 

"Q.  What  did  you  say  to  him?  A.  I  didn't  say  any- 
thing ;  told  him  all  right ;  do  as  he  wished. 

"Q.  You  left  it  to  him  to  determine  whether  he  would 
get  the  engine  to  help  him  down  or  not?  A.  I  told  him 
to  do  aa  he  thought  best  about  it.  I  left  it  to  him  to 
say.'' 
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And  again : 

^^Q.  And  you  told  him  that  it  was  for  him  to  say?  A. 
I  says,  *That  is  all  right;  use  your  judgment/ 

"J.  What  is  it?  A.  I  says,  *A11  right  use  your  own 
judgment  about  iV  " 

Bohan  further  admits  that  in  statement  made  by  him 
to  the  agent  of  the  defendant  company  soon  after  the 
accident  he  said :  ^^Engineer  Fitzgerald,  at  some  point 
before  we  got  to  Bidge  Top,  said  something  about  get- 
ting help  to  go  down  the  hill.  I  told  him  he  was  the  man 
to  say  whether  we  should  have  help  or  not  The  hill 
engine  was  there  ready  to  help  us  down,  and  an  engine 
is  kept  there  at  all  times  for  that  purpose.  Fitzgerald, 
concluded  to  go  down  without  help.^' 

Under  the  rules  of  the  company  already  referred  to, 
upon  the  arrival  of  the  train  at  Bidge  Top,  it  was: 
"First,  the  duty  of  Bohan  to  notify  the  hill  conductor  of 
the  number  and  condition  of  the  air  brake  cars  in  the 
train ;  second,  the  engine  man  should  recharge  the  train 
and  make  full  application  of  brakes ;  third,  the  hill  con- 
ductor and  the  train  crew  then  examine  each  brake; 
fourth,  the  engine  man  releases  brakes;  fifth,  the  hill 
conductor  and  train  crew  examine  a  second  time  to  see 
if  the  brakes  are  released ;  sixth,  it  is  made  the  duty  of 
the  engine  man  to  know  the  number  and  condition  of 
the  brakes,  and  that  the  train  is  fully  charged.*' 

It  would  api>ear  from  these  rules  that  the  dut^  of  in- 
spection did  not  rest  alone  upon  the  hill  conductor,  but 
equally  upon  the  hill  conductor,  the  road  conductor,  the 
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engineer  of  the  rood  engine,  and  the  train  crew.  There 
TV  as  also  evidence  tending  to  show  there  was  an  estab- 
lished custom  that,  if  the  conductor  and  engineer  of  the 
south  bound  train  thought  the  train  was  prepared  to  go 
down  the  hill  alone  the  train  was  pulled  past  the  switch. 
If  the  train  stopped  short  of  the  switch,  and  the  engine 
was  cut  loose  from  the  train  and  pulled  down,  it  is  equi- 
valent to  requesting  the  hill  engine  to  take  the  train 
down.  The  defendant  in  error,  Bohan,  himself,  says 
that  it  was  customary  to  stop  short  of  the  switch  if  a 
train  wanted  the  helping  engine,  or  to  back  back.  The 
evidence  also  tends  to  show  that  on  the  day  of  the  acci- 
dent the  engine  pulled  this  train  beyond  the  switch. 

It  is  also  established  by  the  proof  that  it  was  the  prac- 
tice at  Bidge  Top  for  the  engine  to  be  inspected  and  test- 
ed by  the  engineer  or  fireman  in  charge  while  the  hill 
conductor,  the  train  conductor,  and  the  train  crew  in- 
spected the  brakes  of  the  cars.  It  appears  that  on  this 
occasion,  when  the  train  pulled  past  the  switch,  the  fire- 
man  was  in  charge  of  the  engine  while  the  engineer  went 
for  his  orders,  that  the  fireman  inspected  the  engine,, 
that  the  brakes  were  applied  and  released,  and  that  the 
cars  were  inspected  by  Marbury,  the  hill  conductor,  Bo- 
han, the  train  conductor,  and  by  two  brakemen.  It  is 
admitted  by  Marbury,  the  hill  conductor,  that  before  the 
train  had  come  to  a  full  stop  at  the  switch  he  gave  the 
engineer  a  signal  to  go  ahead,  or  what  he  terms  ^^a  high 
ball."  This  term,  he  explained,  means  they  must  go  if 
they  want  to;  if  they  have  got  a  train  they  can  handle^ 
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they  can  go.  It  means  that  the  hill  is  clear.  He  admits 
he  left  the  determination  of  all  of  these  questions  to  the 
engineer  and  the  train  crew.  This  witness,  the  hill  con- 
ductor, admitted  that  on  the  arrival  of  this  train,  under 
the  rules  of  the  company,  he  was  in  entire  command  of 
it,  and  had  the  right  to  decide  whether  the  train  should 
go  down  alone  or  with  the  assistance  of  the  hill  engine. 
He  further  stated  that  under  rules  of  the  company,  the 
employees  of  this  freight  train  were  required  to  be  gov- 
erned by  his  instructions. 

The  hill  conductor  also  testified  that  it  was  usual  and 
customary  for  the  train  conductor  when  he  reached 
Ridge  Top  to  go  to  the  office  and  make  his  report,  and 
while  he  was  doing  that  he,  the  hill  conductor,  inspected  ^ 
the  train.  He  was  asked  how  long  he  inspected  this 
train,  and  replied,  "three  or  four  minutes — ^maybe  not 
so  long."  He  states,  however,  that  he  and  the  crew 
inspected  the  train.  This  witness  also  testified  that  if 
the  engineer's  valve  wouldn't  lap,  he  couldn't  gauge  the 
amount  of  air  he  was  putting  on,  and  it  indicated  a 
continued  leaking  from  the  train  line. 

It  appears  that  the  hill  conductor  did  not  get  upon 
the  engine  or  make  any  inspection  of  its  brakes,  but  his 
inspection  of  the  brakes  was  confined  to  the  cars  and 
consumed  but  a  few  minutes. 

There  is  proof,  also,  tending  to  show  that  it  was  neith- 
er expected,  nor  customary,  for  the  train  conductor  to 
assist  in  the  inspection. 

« 

It  further  appears  that  as  soon  as  the  engineer  receiv- 
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ed  his  orders,  he  came  out  of  the  office  and  started  the 
train  down  the  hill.  According  to  the  testimony  of  one 
of  the  brakemen,  it  was  customary  to  apply  the  brakes 
at  a  point  just  at  the  brow  of  the  hill,  while  the  train 
was  still  in  the  big  rock  cut.  It  is  in  proof  that  the  speed 
of  the  train  quickly  increased  after  it  turned  the  brow 
of  the  hill. 

The  defendant  in  error,  Bohan,  testified  that  he  felt 
a  jam  or  jar  while  the  train  was  in  the  big  rock  cut,  pos- 
itively indicating  an  application  of  the  brakes;  that  he 
stepped  out  of  the  rear  of  the  caboose  and  saw  that  the 
train  was  running  away ;  that  it  was  going  so  fast  that, 
when  he  opened  the  door  and  stepped  in,  he  was  thrown 
»  down  on  the  side;  and  that  there  was  no  i)erceptible 
diminution  in  the  speed  of  the  train  after  the  jam.  Car- 
neal  (the  brakeman)  did  not  notice  the  jar.  He  was  on 
top  of  the  car,  and,  when  he  discovered  that  it  was  run- 
ning away,  he  laid  down  and  grasped  the  foot-board. 
Two  witnesses  testified  they  heard  the  engineer  whistle 
for  hand  brakes.  The  engine  with  all  the  cars,  left  the 
track,  and  Bohan,  the  defendant  in  error,  was  found  be- 
neath the  brakes  of  the  wrecked  caboose.  The  engineer, 
fireman,  and  front  brakeman,  were  all  killed,  Cameal, 
the  other  brakeman,  alone  escaping  without  injury. 

This  is  a  substantial  statement  of  the  case,  and  upon 
the  facts  disclosed  it  is  insisted  the  court  should  have 
sustained  the  motion  submitted  on  behalf  of  the  defend- 
ants to  direct  the  jury  to  return  a  verdict  in  their  favor. 
This  contention  is  based  upon  two  propositions,  viz.: 
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First,  it  is  insisted  there  is  no  evidence  in  the  record  to 
show  that  the  defect  complained  of  was  the  proximate 
cause  of  the  accident;  second,  plaintiff  cannot  recover 
because  he  himself  was  not  free  from  fault  The  grava- 
men of  the  action  is  that  the  train  was  permitted  to  de- 
scend Baker's  hill  when  it  was  in  a  defective  condition, 
which  condition  was  known,  or  could  have  been  known, 
by  the  defendants  if  they  had  been  in  the  exercise  of  ordi- 
nary care.  As  already  stated,  plaintiff  below  proved  by  the 
testimony  of  Luton  declarations  of  the  deceased  engi- 
neer to  the  effect  that  the  brake  valve  of  his  engine  fail- 
ed to  lap.  It  is  insisted  this  is  all  the  evidence  in  the 
record  even  tending  to  show  a  defect  in  the  equipment 
of  the  train.  But  there  is  other  evidence  froili  which  the 
jury  was  warranted  in  inferring  that  the  engine  was  in 
a  defective  condition.  It  is  to  the  effect  that,  when  the 
train  was  started  on  its  way  down  the  hill,  the  engineer, 
in  accordance  with  the  usual  custom,  applied  the  air 
brakes;  but  they  failed  to  respond  and  hold  the  train, 
but  the  train  proceeded  without  any  diminution  of  speed 
and  with  greater  momentum  every  second  until  it  had 
been  thoroughly  wi'ecked  at  the  bottom  of  the  hill.  The 
defendant  in  error,  Bohan,  testified  that  the  air  brakes 
were  applied  just  before  the  train  left  the  big  cut  at 
the  top  of  the  hill,  which  was  usual  and  customary  for 
the  purpose  of  holding  the  train  as  it  descended  the 
heavy  grade. 

It  further  appears  that,  after  the  air  brakes  were  ap- 
plied by  the  engineer  and  failed  to  respond,  he  blew  the 
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whistle  for  hand  brakes^  in  accordance  with  the  rale  in 
such  an  emergency.  The  hand  brakes,  however,  were 
not  applied.  The  surviving  brakeman  testified  that  he 
did  not  hear  the  whistle  for  hand  brakes.  One  witness 
testifies  that  on  a  hill  like  Baker's  hill,  if  the  air  fails  to 
work  quickly,  it  is  a  case  of  runaway. 

We  are  therefore  of  opinion  that  the  jury  were  war- 
ranted in  finding  that  the  deceased  engineer  put  on  his 
brakes  as  the  train  turned  down  the  hill,  which  accord- 
ing to  the  testimony  of  Marbury,  the  hill  conductor,  was 
proper  and  customary.  There  is  also  evidence  tending 
to  show  that,  if  the  air  brakes  had  responded,  the  train 
could  have  been  controlled  and  the  wreck  prevented. 

There  is  testimony  in  the  record  to  the  effect  that,  if 
the  brake  valve  failed  to  lap,  the  engineer  could  not  reg- 
ulate the  pressure  of  the  air  and  it  would  be  impossible 
to  let  a  train  down  that  hill,  or,  in  other  words,  if  a 
brake  valve  failed  to  lap,  the  breaking  power  is  lost.  It 
it  true  several  experts  were  introduced,  on  behalf  of  the 
defendants  below,  who  testified  that  the  effect  of  the 
failure  of  the  brake  valve  to  lap  would  be  that  when  the 
engineer  went  to  apply  the  air,  instead  of  getting  ten 
pounds  pressure,  as  he  ordinarily  would,  he  would  have 
gotten  the  full  pressure  of  the  apparatus,  and  the  train 
would  have  stopped  on  the  incline,  and  that  this  defect 
could  not  liave  been  the  reason  that  this  train  ran  away 
at  this  point. 

But  other  witnesses  with  practical  experience  in  this 
matter  testify  to   the  contrary  and  in  favor  of  the  con- 
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tention  made  on  behalf  of  the  plaintiflf  below.  This  con- 
troverted question  must,  therefore,  be  held  to  have  been 
resolved  by  the  jury  in  favor  of  the  defendant  in  error. 

The  second  proposition  advanced  on  behalf  of  the 
plaintiflf  in  error  is  that  the  defendant  in  error,  Bohan, 
was  guilty  of  such  a  proximate  contribution  of  negli- 
gence as  to  debar  him  from  any  recovery  in  this  cause. 
This  contention  is  based  upon  the  following  alleged 
facts,  viz: 

First.  "Bohan  was  conductor  of  the  train,  ajid  had  a 
right  to  call  for  this  engine  (the  helping  engine)  if  he 
thought  his  train  needed  it" 

Second.  "Under  the  rules,  it  was  his  duty  to  notify 
the  hill  conductor  of  the  number  and  condition  of  the 
air  brakes  in  his  train.  He  could  not  do  this  unless  he 
made  some  eflfort  to  ascertain  their  condition.  He 
made  no  such  report,  nor  does  he  claim  to  have  had  any 
information  upon  which  to  base  such  a  report." 

Third.  "He  admits  that  at  Cedar  Hill  the  engineer 
stated  to  him  that  he  thought  he  would  get  help  down 
the  hill,  and  he  states  that  he  told  him  it  was  for  him  (the 
engineer)  to  determine.  This  conclusively  shows  that 
he  had  an  intimation  that  something  was  not  right,  for 
the  custom  was  to  go  down  the  hill  without  the  engine, 
and  that  he  had  at  once  placed  the  whole  responsibility 
upon  the  engineer." 

Fourth.  "In  the  face  of  this  he  made  no  report  to  the 
hill  conductor.  He  asked  no  question  of  the  engineer. 
He  literally  left  it,  as  he  said,  to  the  engineer." 
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Fifth.  ^^He  knew  well  the  custom  of  inspection  at 
Bidge  Top.  He  understood,  for  he  does  not  deny  the 
undisputed  testimony,  that  the  handling  of  the  engine 
during  the  inspection  waa  left  to  those  in  charge  of  the 
engine." 

Sixth.  ^^He  also  knew  that,  as  far  as  signals  were  con- 
cerned, the  engineer  had  said,  by  pulling  past  the  switch, 
that  he  did  not  want  help." 

Counsel  is  mistaken  in  the  aissumption  that  under  the 
rules  of  the  company  it  was  the  duty  of  the  defendant 
in  error,  Bohan,  to  notify  the  hill  conductor  of  the  num- 
ber and  condition  of  the  air  brakes  in  his  train.  The 
rule  referred  to  does  not  require  a  report  touching  the 
air  brakes,  but  of  the  number  and  condition  of 
air  brake  cars;  nor  are  we  aware  of  any  rule  that  re- 
quires the  conductor  to  inspect  the  condition  of  the  en- 
gine with  a  view  of  determining  whether  the  air  brake 
valve  is  in  good  condition.  Marbury,  the  hill  conductor, 
testifies  that  it  was  customary  for  the  inspection  to  be 
made  while  the  train  conductor  is  making  his  report. 
Bule  No.  4  imposes  upon  the  train  conductor  the  duty 
to  examine  and  test  brakes  only  in  the  absence  of  the  hill 
conductor.  It  does  not  appear  that  defendant  in  error, 
Bohan,  had  been  apprised  of  any  defect  in  the  engine 
prior  to  the  time  of  the  accident.  According  to  his  test- 
imony, he  did  not  hear  the  remark  of  Fitzgerald,  the  en- 
gineer, although  addressed  to  him,  at  Springfield;  and 
it  does  not  appear  that  in  the  conversation  between  Bo- 
han and  Fitzgerald  at  Cedar  Hill,  which  was  still  near- 
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ep  Ridge  Top,  was  anything  said  in  respect  to  a  defect 
in  the  engine. 

As  already  seen  from  the  rules  of  the  company,  the 
hill  conductor  had  full  charge  of  the  movement  of  this 
train  between  Ridge  Top  and  Baker's,  and  the  train 
crew  were  subject  to  his  instruction  between  these  sta- 
tions. The  duty  was  imposed  upon  him,  with  the  assis- 
tance of  the  train  men,  to  examine  and  test  the  brakes 
of  eajch  train  before  descending  the  hill.  It  is  said  by 
counsel  for  plaintiff  in  error  that,  under  the  custom  at 
Ridge  Top,  the  hill  conductor  never  examined  the  en- 
gine, but  this  was  left  to  those  handling  the  road  engine, 
but  it  does  not  appear  that  the  defendant  in  error  ( Bo- 
han) was  fixed  with  any  knowledge  of  such  a  custom. 
It  is  obvious  that  such  a  custom  is  in  contravention  of 
the  printed  rules,  and  is  not  binding  upon  those  who  are 
not  shown  to  have  been  aware  of  the  custom  and  to  have 
acted  upon  it. 

So  we  are  unable  to  say  upon  this  evidence  that  the 
plaintiff  was  guilty  of  such  proximate  contributory  neg- 
ligence as  would  defeat  his  recovery.  On  the  facts  dis- 
closed in  the  record  presenting  a  controversy  on  this 
subject,  the  question  was  properly  left  to  the  determin- 
ation of  the  jury. 

The  fourth  assignment  of  error  is  based  upon  the  fol- 
lowing instruction  given  by  the  trial  judge  to  the  jury, 
viz. :  "It  is  further  insisted  by  the  defendants  that,  even 
if  the  brake  valve  did  not  lap,  the  effect  of  its  not  lap- 
ping was  to  draw  off  the  air  from  the  train  line  and  to 
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cause  the  air  in  the  auxiliary  reservoir  to  put  on  the 
brakes  and  to  stop  the  train,  and  hence  that  the  defect 
of  the  brake  valve  was  not  only  not  a  defect,  but  that 
it  was  an  advantage  in  the  operation  of  the  train  in  pre- 
venting a  runaway.  Now,  gentlemen,  this  defense  seems, 
and  is,  entirely  paradoxical,  and  it  is  not  a  valid  de- 
fense to  this  action.  The  law  requires  the  defendant  to 
have  the  whole  of  these  appliances  in  reasonably  safe* 
condition  and  repair,  and  it  could  not  rely  on  operating 
a  defective  appliance  in  some  other  manner  and  thereby 
claim  exemption  from  liability  for  a  defective  appliance 
or  apparatus.'^ 

As  already  seen,  witnesses  were  introduced  on  behalf 
of  the  defendant  below,  who  testified  that  the  failure  of 
a  brake  valve  to  lap  would  not  have  caused  the  train  to 
run  away,  but  would  have  stopped  the  train,  because  the 
engineer  would  have  gotten  a  greater  pressure  than  he 
had  sought  to  apply  if  he  had  applied  the  brakes  at  all. 
It  was  therefore  an  invasion  of  the  province  of  the  jury 
for  the  trial  judge  to  say  that  this  proof  on  the  part 
of  the  company  was  not  a  valid  defense  to  the  action. 

It  was  a  controverted  question  on  the  trial:  First, 
whether  or  not  there  was  any  defect  in  the  engine ;  sec- 
ond, whether  the  air  brakes  had  been  applied  as  the  train 
descended  the  heavy  grade.  It  was  insisted,  moreover, 
on  behalf  of  the  defendants,  that,  if  the  brake  valve  of 
the  engine  as  a  matter  of  fact  did  fail  to  lap,  this  fact 
would  not  have  prevented  the  stop  of  the  train.  Various 
theories  were  projected  on  this  subject,  supported  by  ex- 
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pert  testimony  on  the  one  side  and  denied  on  the  other 
by  train  operatives  of  practical  experience.  The  prox- 
imate cause  of  the  runaway  was  the  pivotal  point  in  the 
case  and  a  question  that  was  very  much  controverted  in 
the  proof.  It  was,  therefore,  highly  prejudicial  to  the 
plaintiff  in  error  for  the  trial  judge  to  instruct  the  jury 
that  evidence  introduced  tending  to  show  that  the  alleg- 
ed defective  condition  of  the  brake  valve  could  not  have 
been  the  proximate  cause  of  the  accident  and  was  not  a 
valid  defense  to  the  action. 

The  second  assignment  of  error  is  that  the  court  erred 
in  permitting  the  witness  S.  J.  Luton  to  testify  that  at 
Springfield,  on  the  morning  of  the  accident,  the  deceased 
engineer,  Fitzgerald,  remarked  in  his  presence  that  his 
(Fitzgerald's)  bralce  valve  did  not  lap.  The  testimony 
in  question  is  as  follows : 

"Q.  Did  you  hear  Mr.  Fitzgerald  make  any  remarks 
about  his  air  brakes  and  his  air  at  Springfield?" 

Objection  by  defendant  on  the  ground  that  it  was 
hearsay  and  incompetent  The  objection  was  overruled, 
to  which  ruling  the  plaintiff  in  error  excepted.  There- 
upon the  question  was  repeated  as  follows: 

"Q.  If  Mr.  Fitzgerald  said  anything  to  jou  at  Spring- 
field about  his  air  brake  or  engine,  repeat  what  he  said, 
Mr.  Luton.  If  he  said  anything  in  your  presence,  just 
give  his  words  as  near  as  you  can  repeat  them. 

"A.  I  was  standing  there  talking  to  Fitzgerald— just 
standing  out  in  front  of  the  office  talking  to  him — and 
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Mr.  Bohan  came  out  of  the  office  and  he  said:  ^ike^ 
I  am  not  going  down  the  hill  by  myself  this  morning. 
My  brake  valve  won^t  lap.^  This  is  all  I  heard  him  say 
about  it" 

As  already  seen,  this  conversation  occurred  at  Spring- 
field about  nine  miles  from  Ridge  Top,  between  Fitz- 
gerald, the  deceased  engineer  of  the  wrecked  freight 
train,  and  S.  J.  Luton,  the  engineer  of  a  north-bound 
freight  train.  The  remark  was  addressed  to  the  defend- 
ant in  error,  Bohan,  but  was  not  heard  by  him.  All 
of  these  persons  were  standing  just  outside  of  the  sta- 
tion office  at  Springfield  and  within  two  or  three  feet 
of  each  other. 

The  evidence  was  offered  by  the  plaintiflf  below,  first, 
as  evidence  tending  to  show  the  condition  of  the  engine ; 
second,  as  proof  of  the  fact  that  defendant  company  had 
notice  of  the  engine's  condition  before  it  left  Ridge  Top. 
It  is  said  it  was  an  admission  made  just  before  the  acci- 
dent by  the  only  person  who  was  expected  to  know  the 
condition  of  the  engine.  It  is  said  the  engineer  was  in 
charge  of  this  engine,  and  was  the  servant  to  whom 
was  delegated  the  examination,  inspection,  and  control 
of  the  engine.  It  is  argued  that,  if  the  engine  becomes 
unroadworthy  and  the  engineer  knows  it,  his  knowledge 
is  imputed  to  the  company.  It  is  said  the  engineer  was 
in  strict  line  with  his  duty  when  he  made  the  remark; 
that  he  was  on  his  way  to  Ridge  Top,  eight  or  nine  miles 
away,  and  the  remark  was  made  in  contemplation  of  his 
trip    down   the   hill,    and    explanatory    of     what    he 
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was  then  about  to  do.  The  remark  was  made  while  in 
the  act  of  discharging  his  duty  and  while  contemplating 
the  descent  of  the  hill  which  was  just  before  him,  and 
which  was  on  his  mind.  We  are  of  opinion  the  evidence 
was  properly  admitted  under  the  authority  of  two  cases 
in  this  State. 

N.  d  G.  B.  B.  V.  Elliott,  1  Cold.,  611,  78  Am.  Dec.,  506, 
was  an  action  brought  by  Elliott  to  recover  dam- 
ages for  personal  injuries  sustained  while  in  the  em- 
ployment of  the  company.  Elliott  was  a  minor  under 
twenty-one  years  of  age,  and  had  been  employed  as  a 
hand  on  a  locomotive  engine  known  as  the  "Cumberland^' 
to  pass  wood  from  the  tender  to  the  fireman.  This  en- 
gine was  used  for  the  purpose  of  pushing  freight  trains 
up  the  Cumberland  Mountain  at  the  tunnel,  on  account 
of  the  heavy  grade. 

It  appears  that  the  engine,  in  pushing  a  freight  train, 
ran  off  a  bridge,  and,  falling  over,  killed  the  fireman 
and  inflicted  permanent  injuries  upon  Elliott  One  of 
the  grounds  alleged  for  recovery  was  that  the  engine 
from  its  construction  was  not  adapted  to  run  safely  on 
a  curve.  The  court  charged  the  jury  that  if  either  the 
road  or  machinery  was  defective,  and  that  fact  was 
known  to  the  engineer,  that  would  be  knowledge  on  the 
part  of  the  company.  This  instruction  was  held  correct 
by  this  court;  it  being  stated  that  the  established  rule 
is  that  notice  to  an  agent  in  the  transactions  for  which 
he  is  employed,  and  within  the  scope  of  the  authority 
confided  to  him,  is  notice  to  the  principal. 
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The  case  of  N.  &  0,  R.  R.  v.  John  Messina,  1  Sneed, 
220,  is  also  cited  in  support  of  the  action  of  the  trial 
judge  in  admitting  the  evidence.  That  was  an  action 
by  the  plaintiff  against  the  railroad  company  for  injur- 
ies done  him  while  a  passenger,  as  the  result  of  the  car 
running  off  the  track.  The  court  permitted  the  plaintiff  to 
prove  that  the  engineer  in  charge  of  the  engine  was  heard 
to  say,  either  before  or  aiter  the  accident,  "that  he  would 
make  his  engine  make  her  time  or  blow  her  to  h—l." 
This  court,  in  passing  on  the  admissibility  of  that  evi- 
dence, said:  "This  remark  was  made  by  one  of  the 
agents  of  the  company  in  connection  with  his  employ- 
ment, and  might  be  a  circumstance  to  show  his  rashness 
or  unfitness  for  so  important  a  position,  and  tends  to 
prove  the  cause  of  the  disaster.  Whenever  it  is  admissi- 
ble to  prove  what  an  agent  did,  it  is  competent  to  prove 
what  he  said  about  the  act  while  he  was  doing  it." 

Willcox  V.  Hines,  100  Tenn.,  524,  45  S.  W.,  781,  66 
Am.  St.  Rep.,  761,  was  an  action  to  recover  damages  for 
personal  injuries  occasioned  by  the  fall  of  a  porch, 
brought  by  an  inmate  of  the  leased  premises  against  the 
owner. .  Prior  to  the  accident,  the  owner  or  his  authoriz- 
ed agent  sent  a  workman  to  repair  the  premises,  and  af- 
ter the  post  beneath  the  porch  was  fixed,  the  workman 
remarked:  "Now,  that  is  safe."  It  was  held  that  the 
statement  or  assurance  of  the  carpenter  while  perform- 
ing the  carpenter's  work  was  admissible  and  binding 
upon  the  defendant. 

Counsel  also  cite  2  Wigmore  on  Evidence,  p.  1077, 
sec.  1078,  wherein  the  author  says :  "  ( 1 )  He  who  sets  an- 
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other  person  to  do  an  suet  in  his  stead  as  agent  is  charge- 
able by  such  acts  as  are  done  under  that  authority,  and 
so  too,  properly  enough,  is  affected  by  admissions  made 
by  the  agent  in  the  course  of  exercising  that  authority. 
The  question  therefore  turns  upon  the  scope  of  the  au- 
thority. This  question,  frequently  enough  a  difficult 
one,  depends  upon  the  doctrine  of  agency  applied  to  the 
circumstances  of  the  case  and  not  upon  any  rule  of  evi- 
*dence.  .  .  .  The  most  difficult  field  in  the  appli- 
cation of  this  principle  is  that  of  tortious  liability.  For 
example,  if  A.  is  an  agent  to  drive  a  locomotive,  and  an 
injury  ensues,  why  may  not  his  admissions  after  the  col- 
lision acknowledging  his  carelessness  be  received  against 
the  employer?  Because  his  statements  under  such  cir- 
cumstances are  not  made  in  the  performance  of  any 
work  he  waa  set  to  do.  If  he  had  before  the  collision 
been  asked  by  a  brakeman  whether  the  train  would  take 
a  switch  at  a  certain  point  and  had  then  mentioned  re- 
ceiving certain  instructions  from  the  train  dispatcher, 
this  statement  might  be  r^arded  as  made  in  the  course 
of  performing  his  appointed  work.  Nevertheless  such 
problems  admit  of  much  speculative  and  barren  argu- 
ment^' 

Without  investigating  the  general  authorities  on  this 
subject,  it  suffices  to  say  that  in  our  opinion  the  two 
cases  decided  by  this  court  are  conclusive  of  the  ques- 
tion and  that  the  evidence  was  properly  admitted  by 
the  trial  judga  But  for  the  error  in  the  charge  men- 
tioned, the  judgment  will  be  reversed,  and  the  case  re- 
manded for  a  new  trial. 
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fm_^        State  of  Tennessee  et  ah  v.  H.  0.  True  et  al. 

(Ndshville.    December  Term,  1905.) 

1.  00N8TITUTI0NAL  LAW.  Statute  for  coUection  and  dUh 
bursement  of  publio  school  funds  is  not  unoonstitational  as  em- 
bracing more  than  one  subject, 
A  statute  (Acts  1897,  ch.  36)  whose  caption  proyldes  for  the  col- 
lection and  dlsburifement  of  the  public  school  funds  and  whose 
body  proYides  for  settlements  and  reports  to  be  made  by  the 
county  trustee  and  for  reports  to  be  made  by  the  county  super- 
intendent of  schools  as  to  the  public  echoed  funds  of  the  county, 
and  makes  it  the  duty  of  the  state  superintendent  of  public 
instruction  to  employ  counsel  to  institute  suit  to  recover  and 
collect  any  school  funds  misappropriated,  illegally  disposed  of, 
lost  or  uncollected,  and  provides  for  the  compensation  of  such 
counsel  and  makes  it  a  misdemeanor  to  fail  to  make  the  said 
reports,  is  valid  and  constitutional,  and  is  not  unconstitutional 
as  embracing  more  than  one  subject,  nor  as  embracing  matters 
In  the  body  of  the  act  not  within  the  purview  of  the  caption. 
(Po«,  pp.  298-307.) 

Ck>nstitntion  cited  and  construed:  Art  2,  sec.  17. 
Act  cited  and  construed:  Acts  1897|  ch.  86. 

9.  PUBLIO  80H00L  FUNDS.  Suit  to  recover  counsel  fees  ille 
gaily  paid  out  of  county  school  funds  may  be  prosecuted  by 
state  superintendent  of  publio  instruction. 
A  suit  instituted  in  the  name  of  the  State  by  the  state  superin- 
tendent of  public  instruction  to  recover  a  fee  illegally  paid  out 
of  the  school  funds  upon  a  warrant  of  the  chairman  of  the 
coimty  court  to  an  attorney  employed  by  him  in  a  suit  to  pre- 
vent the  illegal  appropriation  of  the  school  funds  of  a  county 
by  a  municipal  corporation  under  an  unconstitutional  statute, 
is  authorized  by  a  statute  (Acts  1897,  ch.  36,  sec  6),  making 
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it  the  duty  of  such  superintendent  to  employ  counsel  and  em- 
powering him  to  do  so,  to  recover  and  collect  any  school  funds 
of  a  county  misappropriated,  illegally  disposed  of,  lost  or  un- 
collected.    (Post,  pp.  302,  803,  307,  310,  311.) 

Acts  cited  and  construed:    1897,  ch.  36«  sec.  6. 

8.  CHAIBMAN  07  COUNTY  COURT.  Power  to  employ  couii- 
Bel  is  confined  to  defense  of  suits  a^inst  county;  power  in 
quarterly  court  in  all  other  cases. 
The  chairman  of  a  county  court  has  no  authority  to  bring  suit 
for  the  county,  nor  to  employ  counsel  for  such  purpose,  for 
such  power  is  vested  solely  in  the  quarterly  court;  and  his 
power  to  employ  counsel  is  confined  to  cases  where  the 
county  is  sued,  without  power  to  fix  the  fee,  which  must  be 
fixed  by  the  court  trying  the  case.     {Post,  pp.  307,  308.) 

Code  cited  and  construed:  Sec.  660  (S);  577  (M.  &  V.);  520  (T. 
&  S.) 

Cases  cited  and  approved:  Holtzclaw  v.  Hamilton  Co.,  101  Tenn., 
340;  McHenderson  v.  Anderson  Co.,  105  Tenn.,  579. 

4.  PUBLIC  SCHOOL  FUNDS.  Quarterly  court  cannot  employ 
counsel  to  prevent  misappropriation  of. 
The  quarterly  court  of  a  county  has  no  authority  to  employ  coun- 
sel and  procure  a  suit  to  be  brought  to  prevent  a  misappropria- 
tion of  the  public  school  funds  in  the  hands  of  the  county  trus- 
tee, for  this  power  is  vested  in  the  state  superintendent  of  pub- 
lic instruction.     {Post,  pp.  309,  310.) 

Code  cited  and  construed:    Sec.  1395  (S);  Sec.  1167  (M.  ft  V.) 
Act  cited  and  construed:  Acts  1897,  ch.  36,  sec.  6. 

6.  SAME.  Suit  in  name  of  State,  for  use  of  school  districts,  or 
scholastic  population,  is  sufficient  to  recover. 
It  is  sufficient  that  suit  is  brought  in  the  name  of  the  State  by 
the  state  superintendent  of  public  instruction  for  the  use  of  the 
school  districts  or  scholastic  population  to  recover  school  funds 
misappropriated,  illegally  disposed  of,  lost  or  uncollected. 
{Post,  pp.  310,  311.) 
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Act  cited  and  construed:  Acts  1897,  eh.  36,  sec.  6. 

Case  cited  and  approved:  State  v.  Knoxville,  116  Tenn.,  175. 

6.  SAME.    Action  by  school  districts,  citizens,  taxpayers,  and 
scholastic  population  for  illegal  distribution  of. 

The  school  districts  afFected,  and  their  citizens,  taxpayers,  and 
scholastic  population,  can  maintain  an  action  for  the  illegal 
distribution  of  the  school  funds.    (Post,  p.  311.) 

Case  cited  and  approved:   Finney  v.  Qamer,  110  Tenn.,  67. 

7.  00X7NTY  COUBT.    Whether  monthly  or  quarterly,  its  juris- 
diction and  powers  are  purely  statutory. 

The  county  court,  whether  monthly  or  quarterly,  has  only  such 
jurisdiction  and  powers  as  may  be  vested  in  it  by  statute,  and 
the  statute  conferring  the  same  must  be  pointed  out  by  the 
party  relying  upon  the  action  of  the  court.    (Post,  p.  311.) 

Cases  cited  and  approved:  Salary  Cases,  110  Tenn.,  370;  Johnson 
V.  Brice,  112  Tenn.,  69. 

8.  XVIDBHOB.    Parol  evidence  is  inadmissible  to  show  proceed- 
ings, of  quarterly  court,  when. 

Parol  evidence  is  inadmissible  to  show  the  proceedings,  judg* 
ments  or  decrees  of  the  quarterly  county  court  not  made  of 
record  by  entry  on  the  minutes  of  the  court,  required  to  be 
kept  for  that  purpose,  and  to  be  signed.  (Post,  pp.  301,  312, 
313.) 

Cases  cited  and  approved:  Brooks  v.  Claiborne  Co.,  8  Baxt.,  46; 
Fraker  v.  Brazelton  12  Lea,  280-281. 

0.  CHAIBMAN  OP  COUNTY  COUBT.  Cannot  draw  warrants 
without  appropriation  by  quarterly  court,  or  by  express  statu- 
tory authority. 
The  chairman  of  the  county  court  cannot  draw  a  warrant  upon 
the  treasury  of  the  county  for  any  funds  in  the  hands  of  the 
county  trustee,  in  the  absence  of  express  statutory  authority, 
without  an  appropriation  having  first  been  made  by  the  quar- 
terly court  when  the  least  three-fifths  of  the  members  are  in 
attendance,  and  a  majority  of  them  voting  for  the  approprlar 
tion.    {Post,  pp.  313,  314.) 
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Code  cited  and  construed:  Sees.  493,  6015-6019  (S);  459,  4970- 
4974  (M.  &  V.) ;  402,  4195  (T.  ft  S.  and  1858.) 

Cases  cited  and  approved:  Connell  v.  County  Judge,  2  Head,  190; 
State  Y.  Kelly,  111  Tenn.,  583. 

10.  00UN8EL  FEBS.  Cannot  be  paid  out  of  school  fund  by 
chairman  of  the  county  court  for  services  in  suit  for  protection 
of  school  funds. 

Where  an  attorney  is  employed  by  the  chairman  of  a  county 
court,  or  even  by  the  quarterly  court,  in  a  suit  to  prevent  the 
illegal  appropriation  of  the  school  funds  of  the  county  by  a 
municipal  corporation  under  an  unconstitutional  statute,  and 
his  fee  is  paid  by  the  county  trustee  upon  a  warrant  drawn  by 
the  chairman  of  the  county  court  upon  the  school  fund  of  the 
county,  an  action  will  lie  against  the  attorney,  the  said  chair- 
man and  his  sureties,  to  recover  said  amount  so  paid;  for  there 
can  be  no  implied  promise  to  pay  such  fee,  when  there  was  no 
power  to  contract  for  it  by  said  parties,  and  where  the  state 
superintendent  of  public  instruction  had  no  knowledge  of  such 
suit     {Post,  pp.  307,  814,  315.) 

Case  cited  and  approved:  Waterson  v.  Nashville,  106  Tenn.,  410. 

Case  cited  and  distinguished:  Land  Co.  v.  Jellico,  105  Tenn., 
320. 

11.  SAME.  Decree  for,  to  be  paid  out  of  the  school  funds,  is  nuga- 
tory, when. 

The  decree  of  the  chancery  court  ordering  an  attorney's  fee  to 
be  paid  out  of  the  school  fund  for  services  rendered  by  the 
attorney  at  the  instance  of  the  chairman  of  the  county  court, 
in  a  suit  to  prevent  the  Illegal  application  of  the  school  funds, 
is  nugatory.     (Post,  pp,  315,  316.) 

Case  cited  and  approved:  State  v.  Spurgeon,  99  Tenn.,  666. 
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FROM  ROBERTSON. 


Appeal  from  the  Chancery  Ckmrt  of  Robertson  Coun- 
ty,— J.  W.  Stout,  Chancellor. 


R.  L.  Pbck  and  E.  A.  Hicks,  for  complainants. 

A.  E.  Gabneb,  H.  N.  Leech,  Johl  B.  Fobt  and  W.  W. 
Pepper,  for  defendants. 


Mb.  Justice  Shields  delivered  the  opinion  of  the 
Court 

This  suit  was  brought  May  4^901,  by  the  State  of  Ten- 
nessee, the  county  of  Robertson,  and  Morgan  C.  Fitzpat- 
rick,  then  state  superintendent  of  public  instruction  for 
Tennessee,  for  the  use,  etc.,  against  H.  C.  True,  a  lawyer 
practicing  his  profession  in  Robertson  county,  Tennes- 
see, C.  O.  Holman,  and  others,  his  official  sureties  as 
former  chairman  of  the  county  court  of  Robertson  coun- 
ty, and  I.  N.  Dorris  and  others,  his  official  sureties  as 
former  trustee  of  Robertson  county,  to  recover  one  thou- 
sand dollars  and  interest  thereon,  paid  Mr.  True  by  I.  N. 
Dorris  as  trustee  out  of  the  funds  in  his  hands,  held  for 
the  use  of  the  public  schools  of  the  county,  upon  a  war- 
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rant  issued  to  Mr.  True  by  C.  G.  Holman  as  chairman 
of  the  county  court  of  said  county,  in  payment  of  a  fee 
claimed  by  Mr.  True  for  services  rendered  under  employ- 
ment by  Mr.  Holman,  as  chairman,  in  a  suit  brought  in 
the  name  of  Robertson  county  against  the  mayor  and 
aldermen  of  the  town  of  Springfield  and  the  said  I.  N. 
Dorris,  as  county  trustee,  for  the  purpose  of  prevent- 
ing a  misappropriation  of  public  school  funds  then  in 
the  hands  of  the  said  trustee,  arising  from  taxes  levied 
and  collected  in  the  territorial  boundaries  of  Spring- 
field, for  the  maintenance  of  the  public  schools. 

The  gravamen  of  complainant's  bill  is  that  the  bring- 
ing of  said  suit,  the  employment  of  Mr.  True,  and  the 
payment  of  a  fee  of  one  thousand  dollars  to  him  out  of 
the  funds  belonging  to  the  public  schools  of  Robertson 
county,  were  all  unauthorized  and  without  warrant  of 
law,  and  also  that  the  suit  was  unnecessary  and  the  fee 
paid  exorbitant,  and  that  Mr.  True,  C.  G.  Holman,  and 
T.  N.  Dorris  in  this  way  misappropriated  and  illegally 
disposed  of  that  much  of  said  school  funds,  and  should 
be  held  to  account  for  the  same.  It  is  brought  under 
chapter  36  of  the  Acts  of  1897. 

The  defendants  demurred  to  the  bill,  challenging  the 
right  of  M.  0.  Fitzpatrick,  state  superintendent  of  pub- 
lic instruction,  to  bring  and  maintain  it,  upon  the 
ground  that  the  statute  under'which  it  was  brought  was 
unconstitutional  and  void,  and  if  valid,  did  not  author- 
ize a  suit  for  the  relief  herein  sought  This  demurrer 
was  overruled,  and  all  the  parties  answered,  relying  up- 
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on  the  defenses  made  by  their  demurrers,  and  others, 
which  will  appear  further  on  in  this  opinion. 

The  chancellor,  upon  the  hearing  before  him,  was  of 
the  opinion  that  the  employment  of  Mr.  True  to  bring 
the  suit  of  Robertson  county  y.  The  Mayor  omd  Alder- 
men of  the  town  of  Springfield  and  others,  was  unau- 
thorized, but  that  the  services  were  beneficial  to  the  coun- 
ty, and  that  he  was  entitled  to  recover  or  retain  their 
value,  which  he  fixed  at  six  hundred  dollars,  and  gave 
a  decree  against  the  defendants  True  and  Holman  for 
the  remainder  of  the  sum  paid  the  former,  with  interest 
from  the  date  of  payment  The  bill  was  dismissed,  so 
far  as  it  sought  relief  from  I.  N.  Dorris. 

The  complainants  and  the  defendants  True  and  Hol- 
man all  appealed  to  this  court,  and  assigned  errors. 

The  cause  was  heard  by  the  court  of  chancery  ap- 
peals, and  that  court  overruled  the  chancellor,  sustain- 
ed the  demurrer  of  the  defendants,  and  dismissed  the 
bill  of  complainants ;  from  that  decree  complainants  have 
again  appealed  and  assigned  errors. 

The  material  facts  found  by  the  court  of  chancery  ap- 
peals, after  stating  that  the  general  assembly  of  Ten- 
nessee passed  an  act  April  17,  1899  (Acts  of  1899,  ch. 
232),  amending  the  charter  of  the  municipality  of 
Springfield,  by  the  forty-second  section  of  which  it  was 
provided  that  "all  school  taxes  collected  within  the  lim- 
its of  the  corporation  of  the  town  of  Springfield  by  the 
county  trustee  and  other  officers  collecting  them,  be  paid 
over  to  the  treasurer  of  the  said  town  of  Springfield, 
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who  shall  hold  the  same  for  school  purposes,"  are  these : 
That  C.  G.  Holman,  as  ehairman  of  the  county  court  of 
Robertson  county,  employed  Mr.  True  to  bring  a  bill  in 
the  chancery  court  of  Robertson  county  to  have  the  stat- 
ute stated,  and  particularly  section  42,  declared  uncon- 
stitutional and  void,  and  to  enjoin  the  trustee  of  the 
county  from  complying  with  its  terms,  which  was  then 
being  demanded  of  him  by  the  oflBcers  of  the  town  of 
Springfield ;  that  a  bill  was  filed  by  Mr.  True,  under  this 
employment,  and  a  preliminary  injunction  obtained; 
that  the  quarterly  court  of  Robertson  county,  while  the 
bill  filed  was  yet  pending,  when  informed  by  chairman 
C.  G.  Holman  that  he  had  employed  Mr.  True  to  file  this 
bill  for  and  in  the  name  of  the  county,  and  that  it  had 
been  done,  upon  motion  made  for  that  purpose,  and  car- 
ried, approved  his  action  in  the  matter  and  continued  the 
employment  of  Mr.  True,  with  instructions  to  vigorously 
prosecute  the  case,  but  that  no  record  whatever  was  made 
upon  the  minutes  of  the  court  of  either  the  statement  of 
the  chairman  or  the  motion  and  action  thereon  bv  the 
court,  the  evidence  of  these  facts  resting  in  parol  only; 
and  that,  afterwards,  the  case  was  successfully  prose- 
cuted by  Mr.  True  for  the  complainant,  and  a  decree 
obtained  holding  the  objectionable  section  invalid  and 
perpetually  enjoining  the  trustee  of  the  county  from 
complying  with  its  terms,  and  directing  that  the  fee  of 
Mr.  True  for  services  rendered  the  county  in  the  case, 
without  fixing  the  amount,  be  paid  out  of  the  fund  claim- 
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ed  to  have  been  protected,  and  then  in  the  hands  of  the 
trustee  of  tlie  county. 

That,  after  this  decree  was  entered,  but  without  any 
appropriation  of  the  quarterly  court  of  the  county  for 
that  purpose,  the  defendant  Holman,  as  chairman, 
agreed  to  pay  Mr.  True  a  fee  of  one  thousand  dollars  for 
his  services  in  said  cause,  and  drew  his  warrant  there- 
for in  Mr.  True's  favor  upon  the  trustee  of  the  county^ 
payable  out  of  the  funds  then  in  his  hands  belonging  to 
the  public  schools  of  the  county,  which,  on  presenta- 
tion, waB  paid.  The  court  of  chancery  appeals  also  found 
that,  while  the  matter  was  uncertain  and  difficult  of  a 
correct  estimate  upon  the  basis  adopted  by  it,  the  fund 
claimed  to  have  been  protected  by  the  bill  of  Robertson 
county  V.  The  Mayor  wnd  Aldermen  of  the  town  of\ 
Springfield  was  from  |3,500  to  t8,000. 

This  suit,  as  heretofore  stated,  is  brought  under  the 
authority  of  chapter  36  of  the  Acts  of  1899,  upon  the 
theory  that  the  employment  of  Mr.  True  and  the  fixing 
of  the  amount  of  his  fee,  were  illegal  and  void,  and  its 
payment  out  of  the  funds  belonging  to  the  public  schools 
of  Robertson  county  a  misappropriation  and  unlawful 
disposition  of  said  funds,  and  for  the  purpose  of  recover- 
ing  them  for  the  use  and  benefit  of  the  said  schools. 

The  first  question  presented  in  the  record  arises  upon 
the  demurrer  interposed  by  the  defendants,  challenging 
the  right  of  Morgan  0.  Fitzpatrick,  state  superintend- 
ent of  public  instruction,  to  bring  and  maintain  this^ 
suit.    This  demurrer  is  based  upon  the  contention  that 
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the  statute  under  which  the  suit  is  brought  violates  art. 
two,  section  17,  of  the  constitution  of  Tennessee,  in  that, 
as  claimed,  it  embraces  more  than  one  subject,  and  furth- 
er, if  the  statute  is  valid,  this  case  does  not  come  within 
its  provisions. 

We  are  of  opinion  that  these  positions  are  both  un- 
sound. The  caption  of  the  statute  (chapter  36  of  the 
Acts  of  1897)  is  in  these  words : 

"An  act  to  provide  for  the  collection  and  disburse- 
ment of  the  public  school  funds. '^ 

The  body  of  the  statute  is,  in  substance,  as  follows : 

Section  1  provides  that  the  county  trustee  of  each 
county  shall  make  quarterly  settlements  with  the  county 
judge,  or  chairman  of  the  county  court^  of  all  school 
funds  in  his  hands,  arising  from  the  State  and  county 
levies,  or  other  sources,  and  also  quarterly  distribution 
of  all  of  said  funds  in  his  hands,  and  make  report  of  such 
action  to  the  directors  of  the  several  school  districts  of 
the  county  and  the  county  superintendent,  and  that  the 
latter  officers  shall  be  present  and  have  supervision  of 
said  settlements  and  the  distribution  of  said  funds. 

Section  2  provides  that  the  county  trustee  shall  also 
make  annual  settlements  of  the  school  funds  with  the 
judge  or  chairman  of  the  county  court  before  July  15th 
of  each  year,  for  the  school  year  ending  June  30th  previ- 
ous, in  which  he  shall  be  charged  with  all  school  taxes 
which  have  or  ought  to  have  come  into  his  hands,  and 
credited  it  with  all  proper  releases,  commissions  and  dis- 
bursements, and  that  this  shall  also  be  done  in  the  pres- 
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ence  and  under  the  supervision  of  the  county  superin- 
tendent. 

Section  3  requires  the  county  superintendent  to  make 
quarterly  reports  to  the  state  superintendent  on  or  be- 
fore the  15th  day  of  January,  April,  July,  and  October 
of  each  year,  showing  the  amount  of  the  school  funds  of 
his  county  for  the  current  year. 

Section  4  requires  that  the  county  trustee,  on  or  be- 
fore January  IBth  of  each  year,  make  an  annual  report 
to  the  county  superintendent  and  the  state  superintend- 
ent for  the  school  year  ending  June  30th  previous,  show- 
ing in  detail,  upon  blanks  provided  for  that  purpose, 
the  public  school  funds  which  have  come  to  the  hands  of 
the  trustee  from  all  sources,  and  how  and  for  what  pur- 
pose the  same  have  been  disbursed,  and  the  balance,  if 
any,  on  hajid  at  the  end  of  the  school  year. 

Section  5  requires  the  county  superintendent,  when- 
ever any  portion  of  the  school  fund  of  his  county  is  in 
danger  of  being  lost,  misappropriated,  or  in  any  way 
illegally  disposed  of,  or  not  collected,  to  report  the  same 
to  the  county  court  and  the  state  superintendent 

Section  6  makes  it  the  duty  of  state  superintendent, 
whenever  it  shall  appear  to  him,  from  any  report  of  the 
county  superintendent,  or  otherwise,  that  any  portion  of 
the  school  fund  has  been  misappropriated,  illegally  dis- 
posed of,  lost,  or  uncollected,  to  employ  a  local  attorney 
to  recover  and  collect  such  funds,  vesting  in  him  the 
power  to  do  so,  and  providing  that  the  attorney  may  re- 
tain, as  compensation  for  his  services,  out  of  the  money 
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actually  recovered  and  collected  by  him,  not  exceeding 
ten  i)er  cent  thereof,  and  that  in  no  case  shall  he  re- 
ceive any  compensation  except  a  commission  upon  mon- 
ey actually  collected,  accounted  for  and  paid  over  by  him 
to  the  oflficer  entitled  to  receive  it. 

Section  7  makes  it  a  misdeameanor  in  office  for  any 
county  trustee  or  superintendent  to  fail  to  make  the  re- 
ports provided  for  in  this  statute. 

Section  8  repeals  all  laws  or  parts  of  laws  in  conflict 
with  this  act. 

The  subject  of  this  statute  is  the  collection  and  dis- 
bursement of  the  funds  provided  for  the  maintenance  of 
the  public  schools  of  the  State,  arising  from  the  tax  le- 
vies made  by  the  State  and  counties,  and  all  other 
sources,  in  order  to  secure  and  make  certain  their  proper 
application  to  the  laudable  and  beneficial  purposes  for 
which  they  are  intended.  This  is  but  one  subject.  There 
is  nothing  in  the  act  that  does  not  materially  contribute 
to  this  end.  The  chief  and  eflPective  features  are  the  pro- 
visions requiring  the  trustees  of  the  several  counties  of 
the  State  to  make  quarterly  and  annual  settlements, 
showing  the  school  funds  which  have  or  ought  to  have 
come  into  their  hands,  and  the  disposition  they 
have  made  of  them,  under  the  supervision  of  the 
county  superintendents,  and  requiring  both  the  trus- 
tees and  the  county  superintendents  to  make  annual  re- 
ports of  these  matters  to  the  state  superintendent,  and 
making  it  the  duty  of  the  latter  officer,  whenever  it  ap- 
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pears  to  him  that  the  said  fund,  or  any  part  of  it,  has 
been  illegally  disposed  of  or  misappropriated,  to  em- 
ploy attorneys,  whose  fees  for  services  rendered  shall  not 
exceed  ten  per  cent  and  be  paid  out  of  the  money 
actually  collected  and  paid  over  as  the  result  of  their 
services,  to  recover,  collect  and  pay  over  the  same  to  the 
l^al  custodian  of  said  fund. 

The  settlements  and  reports  which  are  required  to  be 
made  beyond  question  tend  to  secure  the  prompt  collec- 
tions and  proi>er  disbursements  of  the  funds,  and  the 
provisions  giving  the  county  superintendents  supervi- 
sion of  the  collection  and  application  of  the  funds  be- 
longing to  the  schools  of  the  entire  State,  are  well  de- 
signed to  safeguard,  preserve  and  secure  them  for  the 
purpose  for  which  they  are  paid  by  the  peopl^  on  ac- 
count of  the  special  interest  which  these  officers  are  sup- 
posed to  have  in  the  public  schools  under  their  control 
and  direction ;  and  the  power  vested  in  the  state  superin- 
tendent to  employ  local  counsel  whose  compensation 
shall  be  limited  and  contingent  upon  success,  in  all  cases 
where  it  appears  to  him  that  the  funds  have  been  misap- 
plied or  misappropriated,  was  clearly  intended  to  pro- 
vide for  a  vigorous  and  economical  protection  of  the 
funds  from  local  encroachments  by  an  impartial  officer, 
who  was  free  from  the  influences  and  prejudices  that 
may  exist  in  any  particular  county  affecting  these  mat- 
ters. 

These  are  all  matters  within  the  purview  of  the  caption 
of  the  act  and  relate  to  the  collection  and  disbursement 
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of  the  public  school  funds,  or,  in  other  words,  the  proper 
application  of  the  moneys  provided  by  law  for  school 
purposes.  There  is  clearly  no  valid  constitutional  objec- 
tion to  this  statute,  or  any  of  its  provisions,  and  it  is 
not  only  valid,  but  a  most  wise  and  salutary  law,  the 
vigorous  enforcement  of  which  will  doubtless  accomp- 
lish the  purposes  for  which  it  was  intended. 

We  also*  think  tiiat,  if  the  contention  of  the  complain- 
ants, that  the  employment  of  Mr.  True,  the  agreement 
as  to  the  amount  of  his  fee  and  its  payment  out  of  the 
public  school  funds,  were  unauthorized,  this  case  comes 
clearly  within  the  remedial  provisions  of  this  statute. 
Conceding  the  truth  of  the  charges  of  complainants'  bill, 
as  must  be  done  on  demurrer  it  is  clear  that  the  payment 
of  one  thousand  dollars  out  of  the  public  school  funds  in 
the  hands  of  the  trustee  of  Robertson  county  to  Mr. 
True  for  the  services  rendered  by  him,  was  wholly  un- 
authorized and  a  misappropriation  of  said  funds,  which 
may  be  redressed  in  this  proceeding.  It  follows,  there- 
fore, that  there  was  no  error  in  the  decree  of  the  chan- 
cellor in  overruling  the  demurrer  of  the  defendants. 

The  gist  of  complainants'  bill,  as  we  have  said,  is  that 
the  employment  of  Mr.  True  in  said  cause,  the  settle- 
ment of  the  amount  and  the  payment  of  his  fee  out  of 
the  funds  belonging  to  the  public  schools  of  Robertson 
county  in  the  hands  of  the  trustee  of  that  county  for  dis- 
tribution as  provided  by  law,  and  therefore  the  payment 
of  said  one  thousand  dollars  to  Mr.  True,  was  an  illegal 
disposition  and  misappropriation  of  said  sum  made  by 
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the  defendants  True  and  Holman,  for  which  they  must 
account  These  are  the  contentions  of  the  complainants, 
and  they  must  be  sustained. 

That  C.  G.  Holman,  as  chairman  of  the  county  court 
of  Robertson  county,  had  no  authority  to  bring  a  suit  for 
the  county,  or  to  employ  counsel  for  any  purpose,  is  well 
settled.  The  power  to  bring  suits  for  counties  in  prop- 
er cases,  and  to  employ  counsel  for  that  purpose,  is  vest- 
ed solely  in  the  justices  of  the  county,  in  quarterly  court 
duly  assembled.  McHenderson  v.  Anderson  County ^  105 
Tenn.,  599;  Holtzdaw  v.  Hamilton  Cotmty,  101  Tenn., 
340. 

The  power  of  the  chairman  to  employ  counsel  for  the 
county  is  confined  to  cases  where  the  county  is  sued,  and 
in  these  cases  he  is  not  authorized  to  contract  for  the  fee 
to  be  paid,  but  it  shall  be  flixed  by  the  court  trying  the 
case.    Code,  section  520 ;  Shannon's  Ed.,  section  660. 

The  defendants,  however,  insist  that  the  action  of  Hol- 
man  in  employing  Mr.  True  to  bring  the  suit  of  Robert^ 
son  county  against  the  Mayor  and  Aldermen  of  the  town 
of  Springfield  was  subsequently  approved  and  ratified 
by  the  quarterly  court,  and  that  in  this  way  the  institu- 
tion of  the  suit  and  employment  of  counsel  was  validated 
in  all  things  as  if  originally  done  by  that  court,  and  this 
they  seem  to  chiefiy  rely  upon  to  sustain  the  validity  of 
their  action  in  the  premises  and  defeat  the  recovery 
sought  in  this  case. 

This  position  is  untenable  for  a  number  of  reasons. 
Conceding  that  the  quarterly  court,  in  cases  where  it  is 
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anthorized  to  employ  counsel  and  bring  suit  for  the 
county,  may  approve  and  ratify  the  unauthorized  action 
of  the  chairman  in  doing  these  things,  and  that  the  act 
of  chairman  Holman,  now  in  question,  was  ratified  by 
the  quarterly  court  of  Robertson  county,  and  the  order 
of  the  court  to  that  effect  properly  proven,  it  would  fur- 
nish the  defendants  no  protection  in  this  case. 

The  quarterly  court  of  Robertson  county  had  no  pow- 
er to  employ  counsel  and  procure  a  suit  to  be  brought  to 
prevent  a  misappropriation  of  the  public  school  funds 
in  the  hands  of  the  trustee  of  the  county,  and  therefore 
its  order  approving  the  contract  of  its  chairman  in  doing 
so  is  a  nullity.  The  public  school  funds  in  the  hands  of 
the  trustees  of  counties  are  not  the  property  of  the  coun- 
ties and  their  authorized  agents  have  no  control  over 
them.  The  school  fund  does  not  go  into  the  coun- 
ty treasury;  it  cannot  be  appropriated  by  the  county 
authorities  to  any  purpose,  and  it  is  not  subject  to  the 
warrant  of  the  chairman  of  the  county  court  The  trus- 
tee is  required  to  keep  it,  from  whatever  source  it  may 
be  derived,  separate  and  apart  from  all  other  county 
funds  in  his  hands,  and  it  is  made  a  high  misdemeanor  for 
him  to  use  or  appropriate  it  to  other  or  county  purposes. 
Code,  section  1167;  Shannon's  Ed.,  section  1395.  He 
cannot  dispose  and  distribute  it  for  other  purposes  than 
the  maintenance  of  the  public  schools  of  the  county,  and 
only  for  this  purpose  in  the  manner  pointed  out  by  spec- 
ial statutes.  Whether  previous  to  the  passage  of  the  act 
under  which  this  suit  was  brought,  a  county,  through  its 
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quarterly  court,  had  the  right  to  bring  a  suit  for  the  use 
of  its  school  districts,  or  their  scholastic  population,  to 
recover  school  funds  misappropriated,  or  that  the  school 
districts  or  their  scholastic  population  should  have 
brought  this  suit,  need  not  be  here  determined.  Certain 
it  is  that  this  act  vests  the  power  to  bring  such  suits  in 
the  state  superintendent  of  public  instruction ;  provides 
how  he  shall  exercise  it;  limits  the  compensation  of  his 
attorney,  and  provides  for  its  payment.  Whether  the 
state  superintendent  may  bring  the  suit  in  his  own  name, 
or  whether  it  shall  be  brought  in  the  name  of  the  State 
for  the  use  of  the  school  district  or  scholastic  population 
of  the  district  entitled  to  the  fund  misappropriated,  is 
not  provided  by  the  statute.  Perhaps  the  better  practice 
would  be  to  bring  it  in  the  name  of  the  State  by  the  state 
superintendent  for  the  use  of  the  school  district  or  dis- 
tricts, or  the  scholastic  population,  prejudiced  by  the 
wrong  done. 

In  the  recent  case  of  the  State  and  Others  v.  Ma/yw 
am,d  Aldermen  of  the  city  of  Knoxville,  115  Tenn.,  175, 
brought  under  this  statute,  the  bill  was  filed  by  the  state 
superintendent  in  the  name  of  the  State  for  its  own  use 
and  that  of  Knox  county,  and  in  the  name  of  the  county, 
by  order  of  its  quarterly  court,  for  its  own  use  and  for 
the  use  of  its  scholastic  i)opulation  residing  outside  of 
the  corporate  limits  of  Knoxville,  and  in  the  name  of  the 
trustee  of  Knox  county,  as  l^al  custodian  of  the  school 
funds  belonging  to  Knox  county,  all  of  whom  were 
joined  as  a  precautionary  measure;  but  the  decree  was 
pronounced  in  favor  of  the  State,  for  the  use  of  the  public 
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school  f ands  of  the  State  and  county  as  their  interests 
might  appear  iii)on  a  reference  ordered.  It  would  have 
been  sufficient  for  the  state  superintendent  to  have 
brought  the  suit  in  the  name  of  the  State,  for  the  use  of 
the  school  districts  deprived  of  the  funds,  or  their 
scholastic  population,  for  they  alone  are  the  parties  in- 
terested in  recovering  the  fund  when  misappropriated. 
There  is  nothing  in  the  claim  that  the  state  superintend- 
ent had  refused  to  bring  a  suit  for  the  purpose  of  that 
brought  by  Mr.  True.  There  is  ample  remedy  in  such 
cases.  The  school  districts  affected,  and  their  citizens, 
taxpayers,  and  scholastic  population  '  can  maintain 
an  action  for  illegal  distribution  of  the  school  funds. 
Finney  v.  Oarner,  110  Tenn.,  67. 

The  county  court,  whether  quorum  or  quarterly,  has 
only  such  powers  and  jurisdiction  as  are  vested  in  it  by 
statute,  and  when  the  power  or  jurisdiction  exercised  by 
it  is  called  in  question,  the  party  relying  upon  the  action 
of  the  court  must  be  able  to  point  out  the  statute  confer- 
ring the  jurisdiction.  Judges^  Salary  Cases,  110  Tenn., 
370 ;  Johnson  v.  Brice,  112  Tenn.,  59, 

There  is  no  statute  conferring  upon  the  quarterly  court 
the  power  to  bring  a  suit  in  relation  to  the  public  school 
flmd,  and  none  authorizing  it  to  appropriate  that  fund  in 
the  hands  of  the  trustee  of  a  county  to  the  payment  of 
counsel  fees  or  other  expenses  of  such  suit.  Chapter  36 
of  the  Acts  of  1897  is  the  only  statute  we  have  authoriz- 
ing such  suit,  and  certainly  it  is  the  only  one  authoriz- 
ing counsel  fees  to  be  paid  out  of  public  school  funds. 
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The  quarterly  court  may  appropriate  the  general  revenue 
of  the  county  to  the  payment  of  counsel  fees  in  litigation 
which  it  is  authorized  to  institute.  Whether  it  can  val- 
idly do  so  in  litigation  for  the  conduct  of  suits  which 
it  has  no  authority  to  bring  is  not  here  involved. 

We  could  rest  the  decision  of  the  case  upon  this  point, 
but  we  think  it  proper,  on  account  of  their  importance, 
to  dispose  of  some  other  questions  raised  in  the  record, 
and  equally  fataJ  to  the  defenses  interposed  by  the  de- 
fendants. 

If  the  quarterly  court  of  Robertson  county  had  had 
the  power  to  file  the  bill  brought  against  the  mayor  and 
aldermen  of  the  town  of  Springfield  and  others,  and  to 
employ  Mr.  True  for  that  purpose,  or  to  subsequently  ap- 
prove the  action  of  its  chairman,  C.  G.  Holman,  in  em- 
ploying counsel  and  bringing  suit,  it  did  not  do  so. 

The  facts  found  by  the  court  of  chancery  appeals  are 
not  only  insufficient  to  establish  the  ratification  of  the 
action  of  the  chairman  by  the  quarterly  court,  but  are 
also  based  upon  incompetent  evidence,  heard  over  the  ob- 
jection of  counsel  for  complainants.  That  court  finds  that 
the  proceeding  which  it  holds  amounts  to  an  approval 
and  ratification  of  the  action  of  the  chairman  in  employ- 
ing Mr.  True  and  bringing  the  suit,  entirely  from  parol 
evidence,  and  that  no  record  whatever  was  made  of  the 
same.  However  formal  and  full  those  proceedings  may 
have  been,  not  having  reached  the  minutes  of  the  court, 
they  do  not  constitute  any  valid  action  upon  its  part 
Courts  of  record  and  legislative  bodies — and  quarterly 
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courts  partake  somewhat  of  the  nature  of  both,  and  in 
this  particular  matter  that  of  Robertson  county  was  act- 
ing in  its  legislative  capacity — ^speak  only  through  their 
records.  The  law  requires  records  to  be  made  of  their 
proceedings,  and  that  they  be  signed.  That  a  judgment 
or  decree  was  pronounced,  or  an  order  made  or  a  motion 
carried,  if  it  be  not  spread  upon  the  minutes  of  the  court 
required  to  be  kept  for  that  purpose,  avails  nothing,  and 
is  as  if  no  such  proceeding  was  ever  had.  The  action 
of  a  court  or  legislative  body  is  not  complete  or  effective 
for  any  purpose  until  the  record  evidencing  it  has  been 
made  and  duly  authenticated.  The  records  of  courts  and 
legislative  bodies  are  the  sole  witnesses  of  their  proceed- 
ings, and  they  can  only  be  proven  by  duly  certified  copies 
of  such  records.  Parol  evidence  cannot  be  heard  for  this 
purpose.  These  are  well  established  rules^  and  every 
principle  of  public  policy  imperatively  forbids  any  de- 
parture from  them.  Brooks  v.  Clairhorne  County,  8 
Baxt.,  46 ;  Fraker  v.  Brazelton,  12  Lea,  280,  281. 

But  if  the  quarterly  court  had  the  power  to  bring 
said  suit,  and  there  had  been  a  valid  ratification  of  the 
action  of  the  chairman  in  doing  so,  properly  proven,  it 
could  not  avail  the  defendant  anything  in  this  case. 
There  is  no  pretense  in  this  record  that  the  action  of 
the  chairman  in  agreeing  upon  the  amount  of  the  fee 
with  Mr.  True  and  drawing  a  warrant  upon  the  trustee 
in  his  favor  for  such  amount,  payable  out  of  the  public 
school  funds,  was  ever  authorized,  ratified  or  approved 
by  the  court    The  chairman  has  no  power  in  any  case, 
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as  we  have  seen,  to  contract  for  the  amonnt  of  the  fee  to 
be  paid  the  county's  counsel,  and  .he  cannot  draw  a  war- 
rant upon  the  treasury  of  the  county*  for  any  funds  in 
the  hands  of  the  county  trustee,  in  the  absence  of  express 
statutory  authority,  without  an  appropriation  haying 
flpst  been  made  for  that  purpose  by  the  justices  of  the 
county  in  quarterly  court  assembled,  who,  thus  organ- 
ized, are  alone  authorized  to  act  for  the  county  in  such 
matters.    Code,  sec.  402 ;  Shannon's  Ed.,  sec.  493. 

Public  money  can  only  be  paid  out  by  the  custodian 
thereof  under  an  appropriation  made  by  law,  or,  in  case 
of  county  revenues,  by  the  quarterly  court^  and  then 
there  must  be  in  attendance  and  present  three-fifths  of 
the  justices  composing  the  court,  and  a  majority  of  them 
voting  for  the  measure.  The  manner  in  which  the  ap- 
propriation shall  be  made  is  specially  provided  for  by 
the  statutes,  and  without  compliance  with  the  same  there 
can  be  no  legal  appropriation  and  disposition  of  public 
moneys.  Code,  sec,  4195 ;  Shannon's  Ed.,  sec.  6015-6019 ; 
Connell  v.  County  Judge  of  Dcmdaon  County,  2  Head, 
190 ;  State,  for  use,  v.  Kelly,  111  Tenn.,  583. 

It  is  manifest,  from  what  we  have  said,  that  this  record 
does  not  disclose  a  case  for  allowing  defendant  True  to 
retain  any  portion  of  the  funds  of  the  public  schools 
of  Robertson  county  wrongfully  received  by  him,  and 
for  which  he  is  now  sued,  upon  any  implied  promise  of 
Robertson  county  or  the  State  superintendent  for  ben- 
eficial services  rendered  by  him  with  their  knowledge 
upon  the  authority  of  the  case  of  iMnd  Co.  y.  Jellioo,  105 
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Tenn.)  320^  and  cases  there  cited,  but  that  this  case 
rather  comes  within  the  principle  announced  in  that  of 
Watterson  v.  Nashville,  106  Tenn.,  410. 

The  county  court  of  Robertson  county  had  no  author- 
ity to  make  an  express  contract  with  Mr.  True  to  bring 
the  suit  and  render  the  services  in  question,  and  there- 
fore there  could  be  no  implied  promise  to  pay  him  for 
his  services.  It  is  not  shown  that  the  State  superintend- 
ent  had  any  knowledge  of  the  suit,  and  therefore  there 
can  be  neither  an  express  or  implied  promise  by  him. 
The  employment  of  Mr.  True,  as  made,  was  also  implied- 
ly prohibited  by  the  statute  under  which  this  suit  is 
brought,  chapter  36  of  the  Acts  of  1897,  and  the  fee 
agreed  upon  and  paid  to  him  was  in  direct  violation 
of  its  provisions. 

Nor  does  it  clearly  appear  that  the  services  rendered 
were  beneficial  to  the  school  fund  or  those  entitled  to  the 
benefit  of  it,  as  the  county  trustee  might  not  have  acted 
under  the  statute  attacked  as  unconstitutional,  and  had 
he  done  so,  the  money  wrongfully  paid  to  the  mayor  and 
aldermen  of  the  town  of  Springfield  could  have  been 
recovered,  as  in  the  case  of  Know  County  v.  Knoxville, 
supra. 

Again,  there  was  no  fund  recovered  and  paid  over, 
as  required  by  the  law  applicable  to  this  case,  and  the 
fee  paid  was  largely  in  excess  of  the  commission  al- 
lowed by  the  statute,  and  cannot  be  said  to  have  been 
fair  and  just  under  its  provisions. 

The  decree  of  the  chancellor  ordering  the  fee  of  Mr. 
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True  to  be  paid  out  of  the  school  fund  is  also  nugatory. 
This  point  is  concluded  by  the  case  of  State  v.  Spurgeon, 
99  Tenn.y  666,  and  need  not  be  elaborated. 

The  decree  of  the  court  of  chancery  appeals  will  be 
reversed,  as  will  that  of  the  chancellor^  so  far  as  the 
defendants  were  allowed  to  retain  any  portion  of  the 
fund  received,  and  a  decree  will  be  entered  here  in  favor 
of  the  complainants  and  against  the  defendants  True  and 
Holman,  and  the  official  sureties  of  the  latter,  for  the 
amount  sued  for,  with  interest  from  the  date  of  its  pay- 
ment, and  the  costs  of  the  cause. 
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Louisville  &  Nashvillb  Railroad  Company  v.  R.  W. 

Vincent,  Administrator. 

(Nashville.    December  Term,  1905.) 

1.  REMOVAL  07  0AU8ES.  Kot  by  a  nonresident  defendant 
Joined  with  resident  defendants  in  a  joint  and  concurrent  action 
shown  by  the  declaration;  such  action  defined. 

Where  in  a  resident's  suit  against  residents  and  a  nonresident 
in  a  State  court,  it  appears  from  the  declaration  that  the  cause 
of  action  is  joint  and  concurrent  against  all  the  defendants  and 
that  there  is  no  separable  controversy  with  the  nonresident 
defendant,  independent  of  the  other  defendants,  the  nonresident 
defendant  is  not  entitled  to  a  removal  of  the  cause  to  the  fed- 
eral court.  What  constitutes  such  Joint  and  concurrent  ac- 
tions for  torts  as  well  as  separable  controversies  is  defined  and 
illusfrated.     (Post,  pp.  321,  322,  830-332,  337-339.) 

Cases  cited  and  approved:  Railroad  v.  Kenley,  92  Tenn.,  207; 
Beopple  V.  Railroad,  104  Tenn.,  428;  Coleman  v.  Bennett,  111 
Tenn.,  712. 

2.  SAMB.  Same.  Purpose  of  Joinder  to  prevent  the  removal  is 
immaterial  where  the  cause  of  action  is  Joint. 

It  is  Immaterial  in  such  case,  where  the  cause  of  action  appears 
to  be  joint  and  concurrent  against  all  the  defendants,  that  the 
plaintiff  joined  the  resident  defendants  for  the  purpose  of  avoid- 
ing the  jurisdiction  of  the  federal  court  and  for  the  purpose  of 

preventing  a  removal  of  the  cause  to  that  court.     (.I'ost,  pp. 
322-339.) 

Cases  cited  and  approved:  Macey  v.  Childress,  2  Tenn.  Chy.,  442; 
Railroad  v.  Hendricks,  88  Tenn.,  710;  Terminal  Co.  v.  Rail- 
road, 119  Fed.,  210;  Railroad  v.  Dixon,  179  TJ.  S.,  135,  140,  47 
S.  W.,  616;  Mining  Co.  v.  Canal  Co.,  118  IT.  S.,  264,  270;  Con- 
nell  V.  Railroad  (C.  C),  13  Fed.,  241;  Schumpert  v.  Railroad 
(S.  C),  43  S.  B.,  813;  Phelps  v.  Nowlen,  72  N.  T.,  39;  Kiff  v. 
Toumans,  86  N.  T.,  329;  GofT  v.  Railroad  (C.  C),  86  Fed.,  801; 


818  TENNESSEE  REPOETS.       [116  Tenn. 

Railroad  ▼.  Vincent 

Warax  v.  Railroad  (C.  C),  72  Fed.,  638;  Huklll  y.  Railroad  (C. 
C.)>  72  Fed.,  745;  Railroad  v.  Wangelln,  132  U.  8.,  699;  Char- 
man  y.  Railroad  (C.  0.),  105  Fed.,  449;  Dlday  v.  Railroad  (CL 
C),  107  Fed.,  565;  LttUe  v.  Giles,  118  U.  S.,  596;  Simpson  v. 
Dall,  70  U.  S.,  460;  Railroad  y.  Thompson,  200  U.  S.,  206. 

8.  VERDICTS.  No  eYidence  to  support  Yerdict  for  wrongful 
death  where  no  negligence  is  proYed  against  railroad  conduc- 
tor and  engineer,  when. 

There  is  no  evidence  to  sustain  the  verdict  of  the  Jury  in  favor 
of  the  plaintifC  in  an  action  for  the  wrongful  death  of  plaintiff's 
Intestate  while  employed  and  engaged  in  learning  the  business 
of  a  railroad  brakeman,  where  there  is  no  evidence  to  charge 
the  conductor  and  engineer  with  negligence  in  starting  the 
train  without  first  ascertaining  that  the  deceased  was  not  be- 
tween the  cars,  where  he  had  been  expressly  warned  and  di- 
rected not  to  go.     (Post,  pp.  339-351.) 

4.  BAILB0AD8.  Brakeman  and  a  learner  of  the  business  of  a 
brakeman  are  fellow  servants. 
A  railroad  brakeman  and  one  engaged  in  learning  the  business 
of  a  railroad  brakeman  are  fellow  servants,  and  the  railroad  is 
not  liable  in  damages  for  the  death  of  the  learner  through  the 
negligence  of  the  brakeman  in  signaling  the  engineer  to  pro- 
ceed while  the  learner  was  between  the  cars  coupling  the  air 
hose.     {Post,  p.  345.) 

Case  cited  and  approved:  Citizens'  Rapid  Transit  Co.  v.  Dozier» 
110  Tenn.,  98. 

0.  SAME.  Conductor  in  charge  of  a  freight  train  is  a  vice  princi- 
pal as  to  the  other  trainmen. 
A  conductor  In  charge  of  a  freight  train  stands  in  the  relation 
of  a  vice  principal  to  the  other  members  of  the  crew,  and  the 
railroad  company  is  liable  for  any  act  of  negligence  on  his  part» 
whereby  an  Injury  is  inflicted  upon  any  of  the  trainmen.  (Post, 
p:  345.)*' 

Cases  cited  and  approved:  Railroad  v.  Spence,  93  Tenn.,  173; 
Railroad  v.  Dillard,  114  Tenn.,  240. 
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6.  Same.    Bnles  for  government  of  employees  required,  but  not 
special  rules  for  beginners. 

"Wliile  a  railroad  company  Is  in  duty  bound  to  adopt  and  promul- 
gate a  code  of  rules  for  the  government  of  Its  employees  and  to 
enforce  their  obedience,  but  It  Is  not  absolutely  required  to 
adopt  and  promulgate  a  code  of  rules  for  inducting  beginners 
or  learners  Into  its  service.    (Post,  pp.  351-364.) 

Case  cited  and  approved:   Railroad  y.  Reagan,  96  Tenn.,  139. 

7.  SAME.    MA8TEB  AND  SERVANT.   Instruction  and  advice 
for  youthful  and  inexperienced  employees. 

It  is  the  master's  duty  to  give  such  warning,  advice,  and  instruc- 
tion to  a  youthful  and  Inexperienced  employee  as  will  enable 
him  by  the  exercise  of  reasonable  care  to  perform  the  duties 
of  his  employment  with  safety  to  himself.    {Post,  p.  352.) 

Case  cited  and  approved:   Whltelaw  v.  Railroad,  16  Lea,  397. 


FROM  DAVIDSON. 


Appeal  from  the  Circuit  Court  of  Davidson  County.— 
John  W.  Childeess,  Judge. 

Smith  &  Maddin  and  John  Bell  Keeble,  for  Rail 
road. 

W.  H.  Washington  and  Wirt  Hughes,  for  Vincent 

Mr.  Justice  McAlister  delivered  the  opinion  of  the 
Court. 

The  plain tijff  below,  as  administrator  of  his  minor  son, 
Joseph  Vincent,  recovered  a  verdict  and  judgment  in  the 
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circuit  court  of  Davidson  county  against  the  plaintiffs 
in  error  for  the  sum  of  |4,000,  as  damages  for  the  al- 
leged negligent  killing  of  the  deceased.  John  G.  Hayes, 
the  engineer  of  the  corporate  defendant^  was  also  sued, 
but  the  jury  returned  a  verdict  in  his  favor.  The  rail- 
road company  and  Edward  L.  Schubert  appealed,  and 
have  assigned  errors. 

The  declaration  contains  three  counts,  and  in  the  first 
count  charges  that  the  deceased  Joseph  Vincent  had 
been  employed  by  the  defendant  company  in  the  capacity 
of  a  cub  or  as  a  learner,  and  that  at  the  time  of  his 
employment  he  was  wholly  inexperienced  and  ignorant 
touching  his  duties.  It  is  then  alleged  that  the  company 
was  guilty  of  negligence  in  failing  to  provide  suitable 
and  proper  rules  for  instructing  cubs,  and  for  inducting 
them  into  its  services,  and  in  employing  incompetent 
servants,  as  well  as  in  maintaining  a  defective  track 
at  the  point  of  the  injury. 

It  then  alleges  that  the  railroad  company  delegated 
to  the  conductor  and  engineer  and  train  crew  the  duties 
it  owed  the  deceased  of  instruction  and  protection  from 
danger.  It  further  alleges  that  all  of  the  defendants 
were  guilty  of  negligence  in  failing  to  instruct  and  warn 
the  deceased,  as  ordinary  care  required,  and  n^ligently 
ordered  him  to  make  a  coupling  at  a  point  over  a  defect- 
ive track,  and  that  while  the  deceased  was  in  between 
the  cars,  the  defendant  negligently  caused  the  train  to 
run  over  and  kill  him,  and  that  all  these  acts  of  neg- 
ligence combined  to  cause  his  death,  and  that  his  death 
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was  due  to  the  joint,  combined,  and  concnrrent  negli- 
gence of  all  of  the  defendants. 

(2)  It  is  alleged  in  the  second  count  that  the  con- 
ductor ordered  the  deceased  to  make  the  coupling  at  a 
defective  and  dangerous  place  in  the  track,  and  that 
while  there,  the  conductor  and  engineer  negligently 
moved  the  train  and  killed  him;  that  all  of  said  acts 
of  negligence  joined  to  cause  his  death,  and  that  his 
deatli  was  due  to  the  joint  negligence  of  all  the  defend- 
ants. 

(3)  It  is  chained  in  the  third  count  that  deceased 
was  a  cub  and  learner,  as  set  out  in  the  first  and  second 
counts  of  the  declaration,  and  charges  that  the  defend- 
ants negligently  failed  to  warn  deceased  the  train  would 
move,  and  negligently  failed  to  warn  the  engineer  that 
deceased  had  not  come  out  and  that  the  engineer  neg- 
ligently moved  the  train  before  deceased  came  out.  And 
that  said  acts  of  negligence  jointly  contributed  to  and 
caused  the  death  of  deceased,  and  that  his  death  was  the 
result  of  the  joint  negligence  of  all  the  defendants.  This 
is  a  condensed  statement  of  the  action  as  laid  in  the 
several  counts  of  the  declaration. 

A  preliminary  question  arises  on  the  record  which 
must  be  considered  before  entering  upon  an  investiga- 
tion of  the  remaining  assignments  of  error,  viz. :  The 
right  of  removal  of  the  defendant  railroad  company. 

It  appears  from  the  wayside  bill  of  exceptions  that 
on  the  20th  of  November,  1903,  the  defendant  railroad 
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company  filed  a  petition  to  remove  the  canse  to  the 
United  States  circuit  court.  The  proper  allegations  were 
made  in  respect  of  citizenship,  the  amount  involved,  and 
the  further  averment  that  the  allegations  of  joint  neg- 
ligence contained  in  the  declaration  did  not,  as  a  matter 
of  law,  state  a  case  of  joint  negligence. 

It  was  further  averred  in  the  petition  that  the  declara- 
tion alleged  a  separate  and  separable  controversy  with 
the  railway  company  aJone,  in  that  it  averred  that  de- 
ceased was  placed  to  work  upon  a  defective,  unballasted 
track,  full  of  holes  and  uneven,  which  exposed  him  to 
unusual  dangers.  It  was  not  alleged  therein  that  it  was 
any  part  of  Schubert^s  or  Hayes'  duty  to  ballast  the 
track  or  keep  it  in  good  condition,  but  this  was  wholly 
the  duty  of  the  petitioner,  and  therefore  this  was  a  con- 
troversy solely  between  plaintiff  and  petitioner. 

The  petition  further  averred  that  Schubert  and  Hayes 
were  fraudulently  joined  for  the  sole  purpose  of  de- 
feating the  jurisdiction  of  the  United  States  circuit 
court,  and  of  fraudulently  preventing  petitioner  from 
removing  the  cause  to  the  United  States  circuit  court; 
that  Hayes  and  Schubert  were  men  of  reasonably  mod- 
erate means,  unable  to  pay  any  such  sum  as  was  sued 
for  —  130,000.  Petitioner  was  solvent,  and  good  for 
any  sum  that  might  be  awarded. 

An  answer  was  filed  to  this  petition  by  the  plaintiffs 
below,  denying  that  Schubert  and  Hayes  were  fraudu- 
lently joined  as  defendants,  or  for  any  illegal  or  im- 
proper purpose;  that  plaintiff  joined  them  because  the 


8  Gates]  DECEMBER  TERM,  1905.  323 

Rallroa^y.  Vincent. 

law  gave  him  the  right  to  sue  all  who  were  guilty  of 
joint  and  concurrent  negligence  in  causing  the  death 
of  the  deceased,  and  stating  that  Schubert  and  Hayes 
earned  from  |1,800  to  |2,500  a  year. 

The  circuit  court,  upon  a  consideration  of  the  peti- 
tion and  answer,  declined  to  allow  the  removal  of  the 
suit 

It  further  appears  that  upon  the  close  of  the  argu- 
ment of  counsel,  and  after  the  defendant's  evidence  had 
been  heard,  but  before  the  court  had  charged  the  jury, 
the  defendant  railroad  company  filed  another  petition  to 
remove  the  cause  to  the  United  States  circuit  court.  That 
petition  was  in  due  form  and  embodied  the  usual  statu- 
tory requirements,  and  was  duly  verified.  It  also  re- 
ferred to  the  original  petition  for  the  right  of  removal 
and  readopted  and  reaflQrmed  the  allegations  contained 
therein. 

In  addition  to  these  averments,  it  was  chained  in  the 
petition  that  counsel  for  plaintiff,  in  his  concluding 
address  to  the  jury,  made  use  of  the  following  language, 
viz. :  "It  is  proper  that  I  should  state  to  you  why  we 
joined  the  defendants  Hayes  and  Schubert  in  this  suit. 
We  did  not  expect  Mr.  Hayes  or  Mr.  Schubert  to  pay 
this  judgment,  or  much  of  it,  any  way.  They  have  not 
much  means.  I  do  not  care  what  becomes  of  Hayes. 
You  may  find  a  verdict  in  his  favor.  We  simply  joined 
these  people  to  prevent  the  removal  of  this  case  to  the 
federal  court  and  to  keep  it  in  a  Tennessee  court  and 
before  a  Tennessee  jury.    But  when  you  come  to  con- 
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sider  the  case,  don't  tnm  Schubert  loose  just  out  of 
sympathy  for  him,  because  the  minute  you  do  the  de- 
fendant company  will  file  a  petition  to  remove  this  case 
to  the  United  States  circuit  court." 

The  petition  then  charges  that  said  Schubert  and 
Hayes  were  fraudulently  joined  for  the  sole  purpose  of 
preventing  the  removal  of  this  case  to  the  federal  court, 
as  evidenced  by  the  above  statement  of  the  plaintiff, 
through  his  counsel. 

It  is  further  averred  in  the  petition  that  on  the  trial 
of  the  case,  the  allegations  in  the  declaration  charging 
concurrent  and  joint  negligence  were  not  sustained  by 
the  proof,  and  there  was  no  proof  made  in  the  case  under 
which  any  judgemnt  could  be  properly  rendered  against 
either  Mr.  Hayes  or  Mr.  Schubert,  and  there  was  not 
any  proof  under  which  any  joint  judgment  could  be 
rendered  against  either  Mr.  Hayes  or  Mr.  Schubert,  and 
there  was  not  any  proof  under  which  any  joint  judgment 
could  be  rendered  against  any  two  or  more  of  the  de- 
fendants,  and  no  proof  of  joint  or  concurrent  negligence. 

It  was  further  averred  that  plaintiff's  counsel  had  ad- 
mitted in  open  court  that  there  was  no  proof  of 
negligence  under  which  Mr.  Hayes  would  be  held  or 
under  which  any  verdict  would  be  rendered  against  him. 

The  petitioner  further  states  that  this  petition  to  re- 
move the  cause  was  filed  after  the  argument  of  counsel 
and  before  the  court  charged  the  jury,  it  being  filed  as 
the  next  step  in  the  cause  after  said  argument  was 
made  by  plaintiff's  counsel. 

The  court  overruled  the  prayer  of  the  petition  for  a 
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removal  of  the  cause^  to  which  action  counsel  for  the 
railroad  company  excepted,  and  filed  a  bill  of  excep- 
tions. 

The  action  of  the  trial  judge  in  overruling  the  applica- 
tion for  the  removal  of  the  cause  is  assigned  as  error, 
for  the  following  reasons,  viz. : 

(1)  Because  the  allegations  of  the  declaration  did 
not  state  a  joint  cause  of  action. 

(2)  Because  the  case  contained  a  separate  and  sep- 
arable controversy  solely  between  the  plaintiff  and  the 
railroad  company. 

(3)  Because  the  petition  to  remove  alleged  that  the 
local  defendants  were  fraudulently  joined  solely  to  pro- 
vent  the  removal  of  the  case  to  the  United  States  circuit 
court. 

m 

We  will  first  notice  the  question  of  fraudulent  joinder. 

It  is  insisted  that  upon  the  allegations  of  the  petition, 
it  was  the  duty  of  the  court  of  primary  jurisdiction  to 
order  the  removal  to  the  United  States  circuit  court  and 
let  that  court  try  the  question  of  fraudulent  joinder. 
It  is  said  that  it  was  not  within  the  jurisdiction  of  the 
state  court  to  determine  or  try  this  question. 

In  Union  Terminal  Ry.  v.  C,  B.  d  Q.  R.  R,  ( C.  C. ) , 
119  Fed.,  210,  the  plaintiff  sued  the  Chicago,  Burlington 
&  Quincy  Railroad,  a  non-resident,  and  a  local  defend- 
ant, the  Council  Bluffs  Railway,  alleging  joint  and  con- 
current negligence.  The  Chicago,  Burlington  &  Quincy 
Railroad  filed  a  petition  to  remove  on  the  ground  of 
fraudulent  joinder  for  the  sole  purpose  of  defeating  re- 
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moval.  The  cause  was  removed,  and  on  motion  to  re- 
mand, the  United  States  circuit  court  said :  "It  is  a  set- 
tled rule  of  procedure  that  where  the  petition  alleges  a 
joint  cause  of  action  against  a  resident  and  a  non-resi- 
dent, defendant,  the  cause  is  not  removable,  although 
it  is  averred  in  the  petition  for  removal  that  the  resident 
defendant  has  no  interest  in  the  controversy,  or  that  the 
cause  of  action  is  not  joint.  Nor  is  it  sufficient  that  the 
answer  of  defendants  raise  a  separable  controversy  or 
show  that  one  of  the  defendants  was  not  liable,  but  the 
rule  is  quaJified  by  the  proviso  that  the  defendant  mov- 
ing for  a  removal  may  allege  and  prove  to  the  satisfac- 
tion of  the  court  that  the  local  defendant  was  joined  in 
the  action  for  the  fraudulent  purpose  of  preventing  a  re- 
moval by  the  non-resident  defendant." 

In  Desty's  Fed.  Procedure  (9th  Ed.),  pp.  478,  479, 
it  is  said :  "In  order  that  joinder  of  defendants  be  re- 
garded as  fraudulently  made  for  the  purpose  of  avoiding 
the  jurisdiction  of  the  federal  court,  it  must  appear  by 
allegation  and  proof,  not  only  that  it  was  made  for  that 
purpose,  but  also  that  the  averments  upon  which  the 
right  to  join  such  defendants  is  claimed  is  so  unfounded 
in  fact  or  incapable  of  proof  as  to  justify  the  inference 
that  they  were  not  made  in  good  faith,  or  with  the  inten- 
tion of  proving  them."  Dillon  on  Removal  of  Causes, 
sec.  43. 

The  declaration  alleges  that :  "Said  negligence  of  the 
corporate  defendant  was  done  by  and  through  its  said 
servants  (to  wit,  the  conductor  and  engineer)  and  other 
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of  its  servants  then  and  there  in  its  employment,  and 
said  negligence  was  the  joint  negligence  of  all  the  de- 
fendants. And  the  said  injuries  and  death  of  plaintiff's 
intestate  were  the  direct  and  proximate  result  of  the 
combined,  joint,  and  concurrent  negligence  of  the  cor- 
porate defendant  .  .  .  and  its  codefendants  .  .  . 
and  other  of  its  servants,  agents,  and  officers  then  in  its 


service." 


It  will  thus  be  observed  that  the  plaintiff  in  his  orig- 
inal pleadings  has  seen  fit  to  proceed  against  all  the  de- 
fendants jointly,  although  he  might  have  proceeded 
against  each  severally.  The  authorities  are  to  the  effect 
that  although  the  defendants  may  have  each  distinct 
defenses,  this  will  not  change  the  character  of  the  ac- 
tion which  must  be  determined  from  the  face  of  the 
pleadings.  One  of  the  latest  decisions  on  this  subject  is 
that  of  Railroad  Co.  v.  Dixon,  179  U.  S.,  140,  21  Sup. 
Ct.,  67,  45  L.  Ed.,  121.  In  that  case,  a  train  of  de- 
fendant killed  plaintiff's  husband  and  intestate,  and  the 
conductor  and  engineer  were  joined  in  the  suit  with  the 
railroad  company  as  codefendants  in  the  court  below. 
The  railroad  company  made  an  application  to  remove 
the  case  to  the  United  States  circuit  court,  because  it 
was  a  nonresident  of  the  State  of  Kentucky,  where  the 
suit  was  brought.  The  company  filed  the  usual  petition 
to  remove,  alleging  that  the  suit  was  wholly  between  cit- 
izens of  different  States,  etc.,  and  the  conductor  and 
engineer  were  joined  as  defendants  for  the  sole  and 
single  purpose  to  prevent  a  removal,  and  that  they  were 
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neither  necessary  nor  proper  parties.  The  State  court 
overruled  the  application  to  remove,  and  the  plaintiflf 
afterwards  having  recovered  a  verdict,  the  case  was  ap- 
pealed to  the  State  court  of  appeals  (47  S.  W.,  615), 
where  it  was  affirmed,  and  afterwards  by  writ  of  error, 
removed  to  the  supreme  court  of  the  United  States. 

Puller,  C.  J.,  said :  "The  question  to  be  determined 
is  whether  the  court  of  appeals  of  Kentucky  erred  in 
affirming  the  action  of  the  Boyd  circuit  court,  in  deny- 
ing the  application  to  remove.  And  that  depends  on 
whether  a  separable  controversy  appeared  on  the  face 
of  plaintiff's  petition  or  declaration.  If  the  liability  of 
defendants,  as  set  forth  in  that  pleading,  was  joint,  and 
the  cause  of  action  entire,  then  the  controversy  was  not 
separable  as  matter  of  law,  and  the  plaintiff's  purpose 
in  joining  Chalkey  and  Sidles  (the  conductor  and  engi* 
neer)  was  immaterial." 

In  referring  to  the  declaration,  the  court  further  said : 
"It  was  stated  that  the  'negligence  of  the  corporate 
defendant  was  done  by  and  through  its  said  servants  and 
other  of  its  servants  then  and  in  its  employment,  and 
the  said  negligence  was  the  joint  negligence  of  all  the 
defendants.'  Assuming  this  averment  to  be  inconsistent 
with  a  charge  of  direct  action  by  the  company,  it  may, 
nevertheless,  be  held  to  amount  to  a  charge  of  concur- 
rent action  when  coupled  with  the  previous  averment 
that  Dixon  was  killed,  while  crossing  the  track  at  a 
turnpike  crossing,  by  the  negligence  of  the  company, 
and  the  other  defendants  in  charge  of  the  train.    The 
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^^gUgence  may  have  consisted  in  that  the  train  was  run 
at  too  great  speed  and  in  that  proper  signals  of  its  ap- 
proach were  not  given ;  and  if  the  speed  was  permitted 
by  the  company's  rules,  or  not  forbidden,  though  danger- 
ous, the  n^ligence  in  that  particular  and  in  the  omission 
of  signals  would  be  concurrent.  Other  grounds  of  con- 
current negligence  may  be  imagined.  And  where  con- 
current negligence  is  charged,  the  controversy  is  not 
separable." 

Fuller,  0.  J.,  in  the  opinion,  says  further :  '^Plymouth 
Gold  Mining  Co.  v.  Amador  &  8.  Canal  Co.,  118  U.  S., 
264,  6  Sup.  Ct.,  1034,  30  L.  Ed.,  232,  and  Connell  v. 
Vtica,  N.  d  E.  R.  Co.  (C.  C),  13  Fed.,  241,  are  more  in 
point  on  the  precise  question  sought  to  be  raised;  and  in 
the  latter  case,  Mr.  Justice  Blatchford  expressed  the 
opinion  that  it  was  proper  for  the  federal  courts  to  fol- 
low the  decisions  of  the  State  courts,  that  a  cause  of  ac- 
tion was  entira" 

Learned  counsel  for  the  plaintiff  below  makes  the  fol- 
lowing application  of  the  Dixon  Case,  which  we  think 
entirely  sound,  viz. : 

*'In  the  case  at  bar,  the  declaration  charges  that  the 
acts  of  negligence  causing  the  death  of  young  Vincent 
were  concurrent.  As  in  regard  to  the  rule  allowing  dan- 
gerous speed  in  the  Dixon  Case,  that  negligence  being 
the  negligence  of  the  company,  so  in  the  case  at  bar,  the 
negligence  in  failing  to  adopt  reasonable  rules  instruc- 
ting 'cubs'  and  inducting  them  into  the  service,  and  the 
negligence  in  allowing  the  track  to  remain  unballasted, 
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where  it  was  to  be  used  by  the  brakeman^  was  the  negli- 
gence of  the  company.  In  the  case  at  bar,  it  is  charged 
that  these  acts  of  negligence  were  concurrent  with  the 
negligence  of  the  conductor  in  sending  Vincent  to  make 
the  dangerous  coupling  at  the  place,  in  not  giving  him 
time  to  make  it,  and  in  causing  the  train  to  move,  and 
moving  the  train  before  he  came  out.  These  acts  of  neg- 
ligence concurred  with  the  acts  of  n^ligence  of  the  con- 
ductor and  engineer,  and  other  of  its  servants,  then  and 
there  in  the  employment  of  the  corporate  defendant,  to 
bring  about  the  injury." 

The  question  of  joint  torts  was  fully  considered  in  the 
case  of  Beopple  v.  Railroad,  104  Tenn.,  428,  58  S.  W., 
231,  and  therein  the  court  says:  "Instances  where  the 
wrongful  acts  of  two  or  more  persons  concur  as  proxi- 
mate causes  of  an  injury,  the  wrongdoers  are  liable 
jointly  or  separately,  and  the  fault  of  one  is  no  defense 
for  the  other  or  others." 

This  case  is  cited  in  Coleman  v.  Bennett,  111  Tenn., 
712,  69  S.  W.,  734,  wherein  the  court  says :  "If  the  dam- 
age has  resulted  directly  from  the  concurrent  wrongful 
acts  or  neglects  of  two  persons,  each  of  these  acts  may  be 
counted  on  as  the  wrongful  cause,  and  the  parties  held 
responsible,  either  jointly  or  severally,  for  the  injury. 
Cooley  on  Torts,  78,  79.  If  the  concurrent  or  succes- 
sive negligence  of  two  persons,  combined  together,  re- 
sults in  an  injury  to  a  third  person,  he  may  recover  dam- 
ages of  either  or  both,  and  neither  can  interpose  the  de- 
fense that  the  prior  or  concurrent  negligence  of  the  other 
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contributed  to  the  injury."    1  Thomp.  on  Neg.,  section 
75. 

■ 

An  illustration  of  joint  and  concurrent  negligence 
may  be  found  in  the  case  of  Railroad  v.  Kenley,  92  Tenn., 
207,  21  S.  W.,  326,  wherein  it  was  allied  the  company 
was  negligent  in  maintaining  a  defective  foot  rest  on  the 
car  and  the  engineer  was  negligent  in  jamming  the  train. 
The  court  said:  "There  was  evidence  tending  to  show 
that  at  the  moment  Kenley  put  his  foot  upon  the  defec- 
tive foot  rest  to  ascend  to  the  top  of  the  train,  there  was 
a  sudden  jamming  of  the  cars  together,  and  that  the  in- 
jury was  brought  about  by  the  concurrent  negligence  of 
the  engineer  in  causing  the  jam,  and  on  the  company 
through  the  defective  foot  rest  .  .  .  *If  the  negligence 
of  the  master  combines  with  the  negligence  of  a  fellow 
servant,  and  the  two  contribute  to  the  injury,  the  ser- 
vant injured  may  recover  damages  of  the  master.*  *'  And 
the  court  might  have  added  that  liability  also  might  be 
enforced  against  the  engineer  for  his  concurrent  act  of 
negligence.    2  Labatt  on  Master  &  Servant,  section  649. 

In  1  Sutherland  on  Damages,  section  140,  the  learned 
author  thus  states  the  law : 

"Where  a  master  is  liable  for  the  tort  of  his  servant, 
a  principal  for  that  of  his  agent  or  deputy,  they  are 
jointly  liable." 

In  Schumpert  v.  Southern  .Railway  Co.  et  erf.  (S.  0.), 
March,  1903),  43  S.  B.,  813,  which  was  a  case  of  collid- 
ing trains,  wherein  the  engineer  of  one  train  sued  the 
company  and  Hutchison^  the  engineer  of  the  other  train. 


332  TENNESSEE  REPORTS.       [116  Tenn. 

Railroad  v.  Vincent. 

in  the  same  action,  the  declaration  charged  that  the  in- 
jury was  due  to  the  negligence  of  the  company  in  having 
defective  air  brakes  on  the  train  opposing  Hutchison^s 
train,  and  was  also  due  to  the  negligence  of  Hutchison 
in  not  remaining  on  a  siding  and  in  running  on  the  main 
line  upon  the  time  of  the  train  upon  which  plaintiff  was 
engineer.  And  the  declaration  alleged  that  the  injury 
to  plaintiff  was  the  result  of  the  joint  and  concurrent 
negligence  of  the  defendants. 

The  court  said: 

"The  servant  is  liable  because  of  his  own  misfeasance, 
or  wrongful  act,  in  breach  of  his  duty  to  so  use  that 
which  he  controlled  as  not  to  injure  another.  The  mas- 
ter is  liable  because  he  acts  bv  his  servant,  and  is  there- 
fore  bound  to  see  that  no  one  suffers  legal  injury  through 
the  servant's  wrongful  act  done  in  the  master's  service 
within  the  scope  of  the  agency. 

"Both  are  liable  jointly  because  from  the  relation  of 
master  and  servant,  they  are  united  or  identified  in  the 
same  tortious  act  resulting  in  the  same  injury." 

It  is  urged,  however,  that  counsel  for  the  plaintiff  be- 
low, in  his  closing  address  to  the  jury,  frankly  admitted 
that  the  conductor  and  engineer  had  been  made  parties 
defendant  with  the  railroad  company  for  the  express 
purpose  of  avoiding  a  removal  and  defeating  the  jurisdic- 
tion of  the  United  States  circuit  court.  If,  however, 
the  plaintiff  in  his  declaration  and  proof  made  out  a 
prima  facie  case  of  joint  and  concurrent  liability  on  the 
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part  of  all  the  defendants,  his  motive  in  joining  them  is 
wholly  immaterial. 

In  he  case  of  Macey  v.  Childress,  2  Tenn.  Ch.,  442, 
Judge  Cooper  stated  the  law  on  this  subject  as  follows: 
"It  is  no  defense  to  a  legal  demand  instituted  in  the 
mode  prescribed  by  the  law  that  the  plaintiff  is  ax!tuated 
by  i^ersonal  or  improper  motives.  The  motives  of  a  sui- 
tor cannot  'be  inquired  into  in  such  a  case.  Were  it 
otherwise,  nearly  every  suit  would  d^enerate  into  a 
wrangle  over  motives  and  feelings." 

In  Phelps  V.  Notclen,  72  N.  Y.,  39,  28  Am.  Rep.,  93,  it 
is  said :  "The  courts  may  not  inquire  into  the  motives 
actuating  a  person  in  the  enforcement  of  a  legal  right." 
In  Kiff  V.  Youmans,  86  N.  Y.,  329,  40  Am.  Rep.,  543,  it  is 
said :  "The  exercise  of  a  legal  right  cannot  be  affected 
by  the  motive  that  controls  it." 

In  Goff's  Adm'r  v.  Norfolk  R.  R.  Co.  (O.  C),  36  Fed., 
301,  the  court  said :  "The  reasons  and  motives  actuating 
the  real  beneficiaries  and  administrator  in  bringing  suit 
in  this  court  are  immaterial." 

In  Warax  v.  C,  xV.  O.  &  T.  R.  R.  Co.  (C.  C),  72  Fed., 
638,  Judge  Taft,  delivering  the  opinion  of  the  court  said : 
"Plaintiff's  petition  seeks  to  hold  the  railroad  company 
and  Snyder,  as  engineer,  as  joint  tortfeasors.  If,  on 
the  statement  in  the  petition,  he  is  able  to  do  so,  then  the 
cause  is  not  removable  unless  it  be  made  to  appear  to 
the  satisfaction  of  the  court  that  one  of  the  defendants 
was  fraudulently  joined  for  the  purpose  of  defeating  the 
jurisdiction  of  the  federal  court.     In  order  that  such 
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joinder  shonid  be  regarded  as  fraudulent^  it  must  appear 
hy  allegation  and  proof  not  only  that  it  was  made  for 
the  purpose  of  avoiding  the  jurisdiction  of  the  federal 
court,  but  also  that  the  averments  of  the  declaration 
upon  which  the  right  to  join  the  defendants  is  claimed, 
are  so  unfounded  and  incapable  of  proof  as  to  justify 
the  inference  that  they  were  not  made  in  good  faith  with 
the  hope  and  intention  of  proving  them,  or  else  that  they 
do  not  state  a  joint  cause  of  action.  No  proof  is  offered 
in  this  case  except  the  fact  that  suit  was  once  brought  on 
the  same  cause  of  action  against  the  railroad  company 
without  joining  Snyder,  the  engineer.  This  may  be  re- 
garded as  a  circumstance  tending  to  show  that  the  pur- 
pose of  joining  Snyder  was  to  avoid  the  jurisdiction  of 
the  federal  court ;  but  it  does  not  show,  or  have  any  tend- 
ency to  show  thrtt  the  averments  of  the  declaration  with 
respect  to  Snyder,  upon  which  the  right  to  join  Snyder 
is  asserted,  were  unfounded  in  fact  One  who  has  a  real 
cause  of  action  for  a  joint  tort  against  two  persons  can- 
not be  deprived  of  the  right  to  bring  his  action  against 
both  and  to  retain  both  in  the  case,  and  to  have  the  case 
heard  with  both  as  defendants,  merely  because  he  joined 
them  for  the  purpose  of  avoiding  the  jurisdiction  of  the 
federal  court  If  the  right  exists,  the  motive  of  its  exer- 
cise cannot  defeat  it'* 

So  in  Hukill  v.  Railroad,  (0.  C),  72  Fed.,  745,  it  was 
said:  ^^If  a  plaintiff  has  a  good  cause  of  action  for  a 
joint  tort  against  several  defendants,  it  is  not  fraudulent 
in  him  to  join  them  all  in  his  suit,  even  if  it  does  appear 
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that  he  would  not  have  joined  the  resident  defendants 
with  the  nonresident  defendants  except  for  the  purpose 
of  avoiding  the  jurisdiction  of  the  federal  court.  Where 
he  has  reasonable  ground  for  a  bona  fide  belief  in  the 
facts  upon  which  the  defendants  depend,  his  motives  in 
joining  them  cannot  be  questioned."  L.  &  N.  R.  R.  Co. 
v.  Wangelin,  132  V.  S.,  599,  10  Sup.  Ct.,  203,  33  L.  Ed., 
473;  Char  man  v.  Railroad  Co.  (C.  C),  105,  Fed.,  449; 
Diday  v.  Railroad  Co.  (C.  C),  107  Fed.,  565;  Plymouth 
Gold  Mine  Co.  v.  Amador,  etc.,  118  U.  S.,  270,  6  Sup.  Ct, 
1034,  30  L.  Ed.,  232 ;  JAttle  v.  Giles,  118  U.  S.,  596,  7  Sup. 
Ct,  32,  30  L.  Ed.,  269 ;  Simpson  v.  Dall,  70  U.  S.,  460, 
18  L.  Ed.,  265 ;  C.  d  0.  R.  R.  v.  Dixon,  179  U.  S.,  135, 
21  Sup.  Ct.,  67,  45  L.  Ed.,  121 ;  18  Encyc.  of  PI.  &  Pr., 
202,  and  notes. 

It  will  be  observed,  moreover,  that  counsel  in  his  re- 
marks touching  the  purpose  for  which  the  engineer  and 
conductor  were  made  defendants  to  the  present  action, 
did  not  state  or  admit  they  were  not  liable  personally, 
concurrently  and  jointly  with  the  railroad  company  for 
the  wrong  and  injury  inflicted.  On  the  contrary,  counsel 
stated  that  on  account  of  the  insolvency  of  the  resident 
defendants  that  little  satisfaction  could  be  expected  of 
any  judgment  that  he  might  recover;  and  that  as  to  the 
defendant  Hayes,  he  was  willing  that  a  verdict  might  be 
returned  by  the  jury  in  his  favor;  but  he  protested 
against  the  release  of  Schubert,  the  conductor,  on  ac- 
count of  any  sympathy  the  jury  might  have  for  him; 
since^  in  his  opinion,  the  effect  of  such  action  would 
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cause  a  removal  of  the  case  to  the  United  States  circuit 
court. 

In  our  opinion,  the  first  petition  was  properly  over- 
ruled by  the  court  for  the  reason  that  the  declaration 
stated  a  prima  facie  case  of  joint  and  concurrent  liabil- 
ity against  all  the  defendants,  and  no  countervailing 
proof  was  presented  by  affidavit  or  otherwise,  as  requir- 
ed by  the  federal  practice;  nor  was  the  company  en- 
titled to  a  removal  under  the  second  petition  because  the 
admissions  of  counsel  do  not  show  a  fraudulent  joinder. 

We  are  further  of  opinion  that  no  separable  contro- 
versy with  tfee  nonresident  defendant,  independent  of 
the  other  defendants,  is  presented  in  the  pleadings. 

In  Railway  Co.  v.  Hendricks,  88  Tenn.,  710,  13  S.  W., 
696, 14  S.  W.,  488,  it  is  said :  "Whether  a  separable  con- 
troversy exists  such  as  entitles  a  nonresident  sued 
jointly  with  a  resident  in  a  State  court  to  a  removal  of 
the  cause  to  the  federal  court  must  be  determined  solely 
from  the  face  of  the  record  in  the  said  court  as  it  ap- 
pears  at  the  time  of  the  filing  of  the  petition  for  removal 
without  any  aid  from  averments  of  the  petition  or  affi- 
davit, unless  the  petitioner  both  alleges  and  proves  that 
his  joinder  with  a  resident  defendant  was  wrongful,  and 
done  for  the  fraudulent  purpose  of  preventing  such  re- 
moval." 

In  2  Poster's  Fed.  Practice  (3d  Ed.),  at  page  924,  it  is 
said :  "For  the  purpose  of  determining  whether  a  con- 
troversy is  separable,  the  allegations  in  the  bill  or  decla- 
ration must  be  taken  as  true.    A  controversy  is  not  sep- 
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arable  when  a  defendant  who  would  otherwise  be  en- 
titled to  remove  the  suit  is  charged  as  jointly  liable  with 
another  defendant  who  is  a  fellow  citizen  with  the  plain- 
tiff. Such  a  case  cannot  be  removed  by  a  defendant 
whose  citizenship  is  different  from  that  of  the  plaintiff, 
even  if  the  alleged  cause  of  action  is  both  joint  and  sev- 
eral, whether  in  tort  or  contract  if  the  plaintiff  has  sued 
the  defendant  jointly,  although  a  State  statute  permits 
judgment  to  be  rendered  for  or  against  one  or  more  of 
the  plaintiffs,  and  for  or  against  one  or  more  of  the  de- 
fendants. Where  the  plaintiff  has  sued  a  master  and  ser- 
vant, or  a  corporation  and  its  receiver  jointly  for  the 
same  tort,  there  is  no  separable  controversy.'' 

It  may  be  remarked  that  the  controversy  in  the 
present  case  is  the  death  of  the  plaintiff's  intestate,  and 
the  declaration  alleges  that  his  death  was  brought  about 
by  the  concurrent  action  of  all  the  defendants;  whether 
one  or  all  may  be  responsible  for  the  death  is  to  be  de- 
termined, of  course,  by  the  proof;  but  the  plaintiff  is 
entitled  to  have  his  controversy  presented  in  his  declara- 
tion passed  on  by  the  jury ;  and  until  it  has  been  so  de- 
termined, it  is  waged  against  all  of  the  defendants 
jointly. 

Since  this  opinion  was  prepared,  the  United  States 
supreme  court  decided  the  case  of  Alabama  Oreat  South- 
ern Railway  v.  H.  C.  Thompson,  Adm'r  of  Florence 
James,  Deceased,  200  U.  S.,  206,  26  Sup.  Ot.,  161,  50  L. 
Ed.—,  in  an  opinion  delivered  by  Mr.  Justice  Day,  which 

116  Tenn.— 22 
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fully  Bustains  our  conclusions  herein.  The  plaintiff  was 
a  citizen  of  Tennessee.  The  defendants  were  the  Alabama 
Great  Southern  Railway  Company,  a  corporation  orga- 
nized under  the  laws  of  Alabama,  and  William  H.  Mills 
and  Edgar  Fuller,  both  citizens  of  the  State  of  Tennes- 
see. The  cause  was  then  removed  into  the  United  States 
circuit  court  upon  the  ground  that  a  separable  contro- 
versy existed  between  the  petitioner  and  the  plaintiflF  as 
to  which  diversity  of  citizenship  existed  which  could  be 
tried  without  the  presence  of  either  of  the  individual  co- 
defendants  of  petitioner  ( the  railroad ) .  A  motion  to  re- 
mand to  the  State  court  because  no  removable  separable 
controversy  appeared  was  overruled. 

In  that  cause  the  declaration  substantially  averred 
that  the  intestate  of  the  plaintiff  while  in  the  exercise  of 
due  care  had  been  negligently,  wrongfully,  and  care- 
lessly run  over  while  upon  the  track  of  the  railroad  com- 
pany, by  an  engine  and  train  of  cars,  owned  and  opertited 
by  the  railroad  company,  which  said  train  was  at  the 
time  under  the  management  and  control  of  the  indi- 
vidual William  H.  Mills  as  conductor  and  Edgar  Ful- 
ler as  engineer. 

The  court  held  that  a  case  in  which  plaintiff  in  good 
faith  has  elected  to  sue  jointly  in  tort  a  foreign  corpora- 
tion and  its  servants  whose  misconduct  caused  the  in- 
jury complained  of,  does  not  —  even  if  such  joinder  may 
be  improper  —  present  a  separable  controversy  between 
plaintiff  and  the  corporation  which  can  be  removed  from 
a  State  to  a  federal  circuit  court  without  regard  to  the 
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citizenship  of  the  individual  defendants.  If  he  has  im- 
properly joined  causes  of  action,  he  may  fail  in  his  suit ; 
the  question  may  be  raised  by  answer,  and  the  right  of 
the  defendant  adjudicated.  But  the  question  of  remov- 
ability depends  upon  the  state  of  the  pleadings  and  the 
record  at  the  time  of  the  application  for  removal,  and  it 
has  been  too  frequently  decided  to  be  now  questioned 
that  the  plaintiff  may  elect  his  own  method  of  attack 
and  the  case  which  he  makes  in  his  declaration,  bill,  or 
complaint,  that  being  the  only  pleading  in  the  case,  is 
to  determine  the  separable  character  of  the  controversy 
for  the  purpose  of  deciding  the  right  of  removal. 

So  that,  in  our  opinion,  both  the  original  and  renewal 
petitions  for  removal  were  properly  dismissed  by  the 
trial  judge. 

The  next  assignment  of  error  we  shall  consider  is  that 
there  is  no  evidence  to  sustain  the  verdict  and  judgment 
below. 

The  record  reveals  that  the  deceased,  Joe  Vincent,  at 
the  time  of  his  death  was  in  the  twenty-first  year  of  his 
age.  It  appears  that  almost  from  childhood  he  had  been 
working  and  earning  his  own  livelihood.  At  one  time 
he  had  been  working  in  a  butcher  shop  and  for  four 
months  was  a  conductor  on  an  electric  street  car.  Im- 
mediately prior  to  his  last  employment  by  the  defendant 
company,  he  had  been  engaged  for  twelve  months  as  a 
caller  in  the  terminal  yards  at  Nashville.  His  occupa- 
tion required  his  presence  in  the  yard  about  half  the 
night  and  half  the  day.    According  to  the  testimony  of 
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the  yardmaster,  he  was  an  nnusnally  active^  bright,  and 
intelligent  boy.  While  thus  occupied,  he  made  applica- 
tion for  the  position  of  brakeman  on  a  freight  train,  re- 
presenting himself  to  be  twenty-one  years  of  age,  since 
the  rules  of  the  company  forbade  the  employment  of 
any  trainmen  under  that  age.  The  deceased  was  accord- 
ingly employed  and  placed  in  charge  of  the  conductor 
on  a  local  freight  train  between  Decatur,  Alabama,  and 
Nashville,  Tennessee,  to  learn  the  duties  of  his  employ- 
ment He  was  to  receive  |1  per  day  as  a  cub,  working 
sixteen  days  a  month,  while  as  a  regular  brakeman  he 
would  receive  f  60  per  month. 

The  train  crew  with  whom  he  was  associated  consisted 
of  Edward  L.  Schubert,  conductor,  John  0.  Hayes,  en- 
gineer; Thompson,  fireman,  with  Webster,  White,  and 
Ezell  as  brakemen.  It  appeared  that  deceased  made  two 
round  trips  from  Nashville  to  Decatur,  and  then  a  third 
trip  to  Decatur.  The  accident  resulting  in  the  death  of 
the  deceased  occurred  on  a  siding  of  the  railroad  com- 
pany at  a  small  station  south  of  Franklin,  Tennessee,  on 
his  return  trip  from  Decatur  to  Nashville.  At  that  point 
his  freight  train  had  orders  to  take  up  five  empty  coal 
cars  standing  on  a  siding  east  of  the  main  track  near 
Perry's  siding.  All  these  cars  were  provided  with  appli- 
ances for  air  brakes,  each  having  a  rubber  hose  at  each 
end  which  when  coupled  connected  the  air  for  the  air 
brake.  The  air  hose  in  these  empty  cars  had  been  un- 
coupled. Three  of  these  coal  cars  were  coupled  together 
with  the  automatic  brake  and  stood  several  car  lengths 
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north  of  the  two  remaining  cars.  The  engine  and  three- 
freight  cars  were  then  detached  from  the  train  on  the 
main  track  and  moved  nortK  for  the  pnrpose  of  backing 
Into  the  side  track  to  take  np  the  five  empty  coal  cars. 
The  first  three  cars  standing  on  the  siding  were  then 
conpled  by  Schubert,  the  conductor,  to  the  three  cars 
already  attached  to  the  engine.  The  engine  and  six  cars 
were  then  backed  southwardly  several  car  lengths  to- 
ward the  remaining  two  cars  standing  on  the  side  track. 
White,  one  of  the  trainmen,  then  coupled  on  these  two 
cars  and  signaled  the  engineer  to  move  ahead,  all  the 
five  cars  being  then  coupled  to  the  train.  Schubert,  the 
conductor,  repeated  White's  signal,  and  the  fireman  re- 
peated it  to  the  engineer,  who  immediately  moved  the 
train.  When  the  ears  had  moved  a  short  distance,  prob- 
ably thirty  or  forty  feet,  Schubert,  the  conductor,  was 
attracted  by  a  voice  of  distress  on  the  other  side  of  he 
cars,  and  immediately  signaled  the  train  to  stop.  He  at 
once  crossed  over  between  two  of  the  cars  and  found  the 
deceased,  Joe  Vincent,  lying  near  the  track,  badly  in- 
jured. White,  the  brakeman,  reached  the  deceased  al- 
most immediately,  and  in  three  or  four  minutes  he  was 
joined  by  Hayes,  the  engineer.  When  the  trainmen 
reached  the  deceased  and  asked  him  how  he  got  hurt,  he 
stated  that  he  was  trying  to  couple  the  air  hose  and  told 
White  to  hold  the  train  until  he  came  out.  It  is  due  the 
brakeman  White  to  say  that  he  testified  on  the  trial  that 
he  did  not  hear  the  remark  of  deceased^  and  was  not 
aware  he  was  at  the  coupling. 
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This  evidence  was  excepted  to  by  counsel  for  the  de- 
fendants, but  was  admitted  and  is  made  the  basis  of  an 
assignment  of  error.  The  deceased  also  stated  to  Ezell, 
a  witness  for  defendant,  that  he  was  trying  to  couple 
the  air  hose.  It  is  admitted  that  the  conductor  gave  the 
signal  to  move  the  train  while  the  deceased  was  complet- 
ing the  coupling,  and  that  the  train  moved  before  the  de- 
ceased could  get  out,  thus  inflicting  the  injury. 

There  is  proof  tending  to  show  that  when  the  trainmen 
were  making  these  couplings  all  the  crew  were  on  the 
west  side  of  the  cars,  and  were  on  the  inside  of  the  curve 
in  the  track  between  the  main  track  and  side  track,  and 
there  is  proof  tending  to  show  that  on  this  account 
neither  Schubert  nor  any  of  the  trainmen  were  aware 
of  the  presence  of  the  deceased  beneath  the  car  making 
the  coupling  of  the  air  hose.  On  the  other  hand,  it  is 
insisted  on  Tt)fehalf  of  the  defendants  in  error  that  the  de- 
ceased was  assisting  Schubert  in  making  the  coupling 
and  that  there  is  also  evidence  tending  to  show  that  the 
deceased  was  at  White's  coupling,  and  this  seems  to  be 
the  contention  made  on  behalf  of  the  plaintiffs  below. 
The  insistence  is  that  deceased  must  have  been  at  one 
or  the  other  of  the  two  couplings,  and  if  he  was  at  either, 
he  was  under  the  eyes  of  the  conductor  and  brakeman. 
It  was  also  claimed  on  behalf  of  plaintiff  below  that  be- 
fore the  coupling  was  made  the  deceased  and  the  con- 
ductor got  out  of  the  caboose  together  and  that  during 
the  entire  time  consumed  in  making  these  couplings, 
they  were  close  together. 
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It  is  further  insisted  that  the  conductor,  by  the  ex- 
ercise of  the  slightest  diligence  on  his  part,  could  have 
ascertained  that  the  coupling  was  not  completed,  and 
that  the  negligence  of  the  conductor  in  signaling  the 
train  forward  under  such  circumstances  establishes  a 
case  of  liability  against  the  company. 

It  is  contended  on  behalf  of  the  company  that  it  was 
not  customary  to  couple  the  air  hose  on  the  siding,  and, 
hence,  after  the  automatic  brake  was  coupled,  the  con- 
ductor colli  d  not  have  anticipated  that  deceased  was 
near  the  train  making  a  coupling  of  the  air  hose.     It 

r 

appears,  however,  from  testimony  adduced  on  behalf  of 
the  plantiff  below  that  it  was  usualand  customary  to 
complete  the  coupling,  including  the  adjustment  of  the 
air  hose  on  the  siding,  before  going  upon  the  main  track. 
It  is  admitted  by  the  brakeman.  White,  that  he  did  not 
adjust  the  air  hose  at  his  coupling,  and  plaintiff  insists 
that  that  part  of  the  coupling  had  been  left  by  White  and 
Schubert  to  Joe  Vincent,  the  deceased. 

There  is  ample  evidence  in  the  record  to  have  war- 
ranted the  jury  in  finding  that  it  was  the  custom  of  de- 
fendant company  to  couple  the  air  hose  on  the  side  track 
without  waiting  for  the  train  to  be  finally  made  up  on 
the  main  track ;  hence,  this  controverted  question  of  fact 
is  settled  by  the  verdict  of  the  jury  in  favor  of  the  plain- 
tiff below.  Now,  as  already  stated,  the  specific  negli- 
geijce  laid  at  the  door  of  the  conductor  was  in  not  wait- 
ing a  sufficient  length  of  time  for  the  coupling  to  be  com- 
pleted, and  in  signaling  the  fireman  to  move  the  train  be- 
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fore  the  deceased  had  emerged  from  the  ear.  It  does  not 
appear  from  this  record  that  any  witness  saw  the  de- 
ceased go  between  tlie  cars,  or  that  any  train  man  knew 
that  he  was  trying  to  couple  the  air  hose.  This  fact,  how- 
ever, is  sought  to  be  established  by  his  post  factum  de- 
claration, and  by  certain  circumstances  which  fix  knowl- 
edge of  this  fact  both  upon  White,  the  brakeman,  and 
Schubert,  the  conductor. 

Pretermitting,  for  the  present^  the  declarations  of  de- 
ceased to  the  effect  that  at  the  time  of  the  injury  he  was 
trying  to  couple  the  air  hose,  we  shall  advert  to  the  cir- 
cumstances which,  it  is  claimed,  charge  the  conductor 
with  knowledge  of  the  i>erilous  position  of  deceased. 

It  appears  from  the  testimony  of  one  Ezell  that  de- 
ceased was  hurt  three  car  lengths  north  of  the  point 
where  White  made  the  second  coupling.  Schubert,  the 
conductor,  stated  that  deceased  was  found  immediately 
after  the  accident  "right  near  the  north  end  of  the 
second  car  from  the  rear  end,"  which,  according  to  plain- 
tiff's contention,  would  place  deceased  immediately  at 
White's  coupling.  Wliite,  it  appears,  was  at  the  north 
end  of  the  second  car  on  the  siding,  and  turned  the 
knuckle  of  the  automatic  brake  and  made  the  coupling. 
He,  however,  states  he  did  not  couple  the  air  hose.  It  is 
argued  tliat  deceased  must  have  been  with  White  when 
he  made  this  coupling,  for  deceased  was  found  under  the 
first  of  the  two  cars  that  White  coupled.  But  we  are 
unable  to  perceive  how  these  facts  fix  knowledge  on  the 
conductor  of  the  presence  of  deceased  under  the  car; 
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their  only  tendency  is  to  show  that  White,  the  brakeman^ 
had  such  knowledge  and  was  guilty  of  gross  negligence 
in  signaling  the  conductor  that  the  coupling  had  been 
made.  But  it  must  be  conceded  that,  upon  the  authority 
of  Citizens^  Rapid  Transit  Co.  v.  Dozier,  110  Tenn.,  98, 
72  S.  W.,  963,  the  deceased  as  a  learner  and  the  brake- 
man,  White,  were  fellow  servants,  and  there  can  be  no 
recovery  for  the  negligence  of  the  latter. 

It  is  conceded  on.  the  record  that  Schubert,  the  conduc- 
tor, at  the  time  White  made  the  second  coupling,  was 
standing  at  least  three  car  lengths  north,  and  there  is 
proof  tending  to  show  that  his  view  of  one  on  the  opposite 
side  of  the  train  engaged  in  an  effort  to  couple  the  air 
hose,  would  be  obstructed  both  by  the  high  sides  of  the 
gondola  cars,  and  by  the  trucks  and  running  gear  under- 
neath. It  is,  of  course,  conceded  that  the  conductor  in 
charge  of  a  freight  train  stands  in  the  relation  of  a  vice 
principal  to  the  other  members  of  the  crew,  and  the  com- 
pany is  liable  for  any  act  of  negligence  on  his  part 
whereby  an  injury  is  inflicted  upon  any  of  the  trainmen. 
Railroad  v.  Dillard,  114  Tenn.,  240,  86  S.  W.,  313 ;  III. 
Central  R.  R.  v.  Spence,  93  Tenn.,  173,  23  S.  W.,  211, 
42  Am.  St.  Bep.,  907. 

It  is  insisted,  however,  that  it  was  the  duty  of  the  con- 
ductor to  have  known  where  deceased  was  at  the  time 
the  second  coupling  was  made,  and  that  the  company  is 
liable  for  the  negligence  of  the  conductor  in  signaling 
the  train  ahead  when  he  might  have  known,  by  the  exer- 
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cise  of  ordinary  care,  that  the  deceased  was  engaged  in 
making  a  coupling  of  the  air  hose.  It  appears,  however, 
from  the  testimony  of  the  conductor  and  the  other  train- 
men that  it  was  no  part  of  the  duty  of  the  deceased  as  a 
learner  to  go  between  the  cars  or  underneath  the  cars 
for  the  purpose  of  coupling  the  air  hose,  but  that,  on  the 
contrary,  his  act  in  doing  so  was  in  violation  of  repeated 
admonitions  on  the  part  of  the  conductor  not  to  go  be- 
tween the  cars  and  to  refrain  from  exposing  himself  to 
any  perilous  position.  The  conductor  testifies  that  he 
had  expressly  forbidden  the  deceased  from  going  be- 
tween the  cars  to  make  the  air  coupling,  or  for  any  other 
purpose;  and  that  in  learning  the  duties  of  a  brakeman, 
his  principal  service  was  in  loading  and  unloading 
freight  and  attending  to  such  other  duties  as  might  be 
assigned  to  him  by  the  conductor.  We  find  no  testimony 
to  the  contrary  in  this  record. 

The  conductor  further  testified  that  when  the  train 
was  detached  for  the  purpose  of  making  the  coupling  he 
left  deceased  standing  at  the  caboose,  a  i)oint  some  dis- 
tance north  of  where  White  made  the  second  coupling, 
and  hence,  the  conductor  had  no  reason  to  believe  or  to 
suspect  that  the  deceased  had  placed  himself  in  so  peri- 
lous a  position. 

It  further  appears  from  the  record  that  when  these 
empty  coal  cars  were  being  coupled  together  on  the  side 
track,  all  of  the  trainmen  were  on  the  inside  of  the 
cun^e ;  that  is  to  say,  on  the  west  side  of  the  track ;  and 
a  view  of  all  of  them  could  be  readily  commanded  by  the 
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conductor.  The  deceased,  however,  had  taken  a  position 
on  the  east  side  of  the  train  on  the  outside  of  the  curve, 
and  at  a  point  where  it  was  impossible  for  any  of  the 
other  trainmen  to  see  him,  except  White,  the  brakeman, 
Avho  was  making  the  second  coupling.  It  has  been  stated 
that  White  in  his  testimony  denies  that  he  saw  deceased, 
or  had  any  knowledge  of  his  presence  in  and  about  the 
coupling  of  the  air  hose. 

It  is  insisted,  however,  on  behalf  of  the  plaintiff  be- 
low, that  there  is  evidence  in  the  record  that  the  admoni- 
tions of  the  conductor  to  the  deceased  against  undertak- 
ing these  couplings  only  applied  when  he  was  unassisted 
and  in  the  absence  of  the  other  trainmen.  But  there  is 
no  testimony  in  the  record  that  the  admonitions  of  the 
conductor  were  so  qualified.  It  is  true  the  engineer  tes- 
tified that  he  warned  the  deceased  never  to  go  in  and 
couple  the  air  hose  without  first  notifying  him,  and  nev- 
er to  go  in  on  the  right  side  of  the  -train  and  go  out  on 
the  left,  but  to  go  in  and  out  on  the  same  side,  in  order 
that  the  engineer,  to  use  his  language,  **might  keep  track 
of  him.*' 

It  further  appears  that  when  deceased  came  to  work, 
he  was  warned  by  nearly  every  member  of  the  crew  not 
to  try  to  couple  cars,  or  air  hose ;  that  it  was  dangerous 
and  that  he  was  not  expected  to  do  it ;  but  was  to  look  on, 
and  see  the  others  do  it.  These  facts  are  proved  by 
Hayes,  Thompson,  and  Ezell,  members  of  the  train  crew 
who  were  introduced  as  witnesses  on  behalf  of  the  plain- 
tiff, and  also  by  the  brakeman,  White,  whose  deposition 
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had  been  taken  by  the  plaintiflF,  but  was  read  in  evidence 
by  the  defendant  company. 

It  further  appears  from  the  uncontradicted  proof  that 
none  of'  the  crew  saw  the  deceased  cross  over  to  the  east 
side  of  the  side  track,  and  no  one  of  them  knew  that  he 
had  gone  in  there  to  couple  the  air  hose,  or  that  he  was  in 
a  position  of  danger  until  the  accident  happened. 

Defendant  in  error,  however,  relies  upon  the  fact  that 
White,  the  brakeman,  testified  that  the  conductor  first 
gave  him  (White)  the  signal  to  move  forward,  which 
signal  was  immeditely  followed  by  the  signal  of  him, 
the  said  White.  Counsel  then  argue  that- it  was  the 
grossest  negligence  on  the  part  of  Schubert,  the  conduc- 
tor of  the  train,  to  signal  the  forward  movement  of  the 
train  when  he  could  see,  and  was  bound  to  know  that  the 
coupling  was  only  half  finished ;  that  the  conductor  saw 
that  White  simply  moved  the  knuckle,  and  this  was  no- 
tice to  him  that  the.  coupling  of  the  air  hose  was  being 
performed  by  another.  It  is  then  said,  the  only  person 
there  who  could  have  been  engaged  in  that  work  was  de- 
ceased, for  the  reason  that  Ezell  was  two  hundred  feet 
to  the  south,  Webster  was  on  top  of  the  train  right  by 
the  engine,  the  engineer  and  fireman  on  the  engine,  thus 
accounting  for  every  man  in  that  crew  except  the  de- 
ceased. 

Counsel  argues  that  with  all  these  facts  staring  Schu- 
bert in  the  face,  he  carelesvsly  and  negligently  asserted 
his  power  as  vice  principal  of  that  train  by  ordering  it 
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to  moye  forward  when  the  coupling  was  only  half  fin- 
ished. 

On  the  subject  of  the  signals,  and  whether  the  first 
signal  for  the  movement  of  the  train  was  given  by  Schu- 
bert, the  conductor,  or  by  White,  the  brakeman,  the  lat- 
ter testified  that  after  he  made  the  coupling,  he  gave 
them  the  signal  that  he  had  made  it  all  right,  to  go 
ahead;  and  Schubert  also  signaled  them  ahead  (refer- 
ring, of  course,  to  the  fireman  and  engineer). 

The  witness  White  was  afterwards  asked : 

"Don't  you  know  the  conductor  gave  his  signal  at  the 
same  time  you  did  for  the  train  to  go  forward?  Haven't 
you  stated  that  awhile  ago?  A.  As  soon  as  he  gave  me 
the  signal,  I  gave  the  signal. 

"Q.  Wasn't  your  signals  almost  together?  A.  Of 
course  he  was  not  going  to  give  one  until  he  knew  what 
I  had  done  back  there." 

It  stands  to  reason  that  the  brakeman  must  give  the 
first  signal  to  the  conductor  to  advise  him  that 
a  coupling  has  been  made  before  the  latter 
would  order  a  forward  movement  of  the  train; 
and  we  think  the  effect  of  the  testimony  on  this  subject 
is  that  White,  the  brakeman,  after  making  his  coupling, 
gave  a  signal  to  the  conductor  that  it  was  made,  and, 
thereupon,  the  conductor  signaled  the  train  forward. 
There  is  testimony  in  the  record  tending  to  show  that  the 
engineer  would  have  movied  the  train  forward  on  the 
signal  of  White,  the  brakeman,  that  he  had  completed 
the  coupling,  and  that  the  train  was  ready  for  movement, 
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ling  and  uncoupling  and  adjusting  the  hoBe  of  the  air 
brake  and  its  attachments." 

The  first  criticism  upon  this  charge  is  that  a  railroad 
corporation  owes  no  duty  to  learners  to  adopt  and  pro- 
mulgate reasonable  rules  and  r^ulations  for  inducting 
them  into  its  service.  The  general  rule  is  that  it  is  the 
duty  of  any  person  or  corporation  engaged  in  a  complex 
business  to  establish  and  enforce  definite  regulations  for 
the  protection  of  its  employees,  and  a  failure  to  adopt 
such  rules,  as  well  as  laxity  in  their  enforcement,  is  rec- 
ognized as  negligenca  Railroad  v.  Reagan,  96  Tenn., 
139,  33  S.  W.,  1050. 

But  in  the  present  case  the  trial  judge  instructed  the 
jury  that  it  was  the  duty  of  a  railroad  company  to  adopt 
and  promulgate  reasonable  rules  and  regulations  for  in- 
ducting a  beginner  or  learner  into  its  service.  The  true 
rule  prescribing  the  duty  of  a  railroad  to  a  youthful  and 
inexperienced  employee  was  thus  announced  in  WMte- 
law  V.  Railroad,  16  Lea,  397,  1  S.  W.,  37,  as  follows: 
"It  is  the  duty  of  the  master  to  give  such  warning,  advice 
and  instruction  to  a  youthful  and  inexperienced  em- 
ployee as  will  enable  him  by  the  exercise  of  reasonable 
care  to  perform  the  duties  of  his  employment  with  safety 
to  himself;  or  in  other  words,  to  put  him  in  the  same  con- 
dition with  reference  to  the  dangers  of  the  employment 
as  would  be  an  experienced  servant" 

The  uncontradicted  proof  upon  this  record  is  that 
when  the  deceased  was  received  into  the  service  of  the 
defendant  company,  he  was  placed  in  charge  of  the  con- 
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ductor,  Schubert,  who  fully  warned  him,  advised  him, 
and  instructed  him  as  to  the  duties  and  perils  of  the  oc- 
cupation. He  was  not  only  Tvamed  and  advised  by  the 
conductor  but  by  the  engineer  and  every  member  of  the 
train  crew.  He  was  especially  admonished  and  instruc- 
ted not  to  attempt  to  couple  cars,  or  the  air  hose.  The 
deceased  was  not  an  infant  but  a  young  man  over  twenty 
years  of  age,  unusually  bright,  active,  and  intelligent, 
and  with  some  measure  of  experience  in  the  railroad  ser- 
vice derived  from  his  employment  as  caller  in  the  ter- 
minal yards  at  Nashville  for  a  period  of  twelve  months. 
In  our  opinion,  the  undisputed  proof  is  that  the  company 
fully  complied  with  the  rule  enjoined  in  Whiteldw  v. 
Railroad,  supra ;  but  it  will  be  observed  that  the  circuit 
judge,  in  his  instructions  to  the  jury,  superadded  a  duty 
which,  in  our  opinion,  is  not  recognized  by  the  authori- 
ties in  that  the  company  was  onerated  with  the  duty  of 
adopting  and  promulgating  rules  and  regulations  for  in- 
ducting learners  or  beginners  into  its  service.  It  is  not 
shown  that  such  a  practice  is  usual  or  customary  among 
other  well-regulated  companies.  We  think  the  jury  were 
authorized  to  infer  from  the  instructions  of  the  trial 
judge  that  it  was  part  of  the  duty  of  the  defendant  com- 
pany to  adopt  a  code  of  printed  rules  and  regulations, 
especially  designed  for  inducting  learners  into  the  ser- 
vice. 

While  the  rule  is  recognized  in  Railroad  v.  Reagan, 
supra,  that  it  is  the  duty  of  a  railroad  company  not  only 
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to  promulgate  a  code  of  rules  for  the  government  of  its 
employees  but  to  enforce  their  obedience,  this  is  because 
it  is  everywhere  recognized  as  the  duty  of  a  corporation 
engaged  in  a  complex  business  of  great  magnitude;  but 
while  this  is  true,  we  know  of  no  rule  of  law  that  abso- 
lutely requires  the  company  to  adopt  and  promulgate 
a  code  of  rules  for  inducting  beginners  or  learners  into 
its  service.  We,  .therefore,  are  of  opinion  that  the  in- 
struction of  the  circuit  court  judge  on  this  subject  was 
erroneous.  For  the  reasons  stated,  the  judgment  is  re- 
versed, and  the  cause  remanded. 
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Ernest  Ransom  v.  The  State. 


{Nashville.    December  Term,  1905.) 


116  356 
fll7  243i 
fll7    623' 


1.  GBAND  JU&Y.  Objection  to  formation  of,  must  be  season- 
ably made,  and,  after  indictment,  can  only  be  made  by  plea  in 
abatement,  and  not  by  mere  motion  to  quash. 

An  objection  to  an  indictment  by  a  negro  defendant  in  a  criminal 
case  on  the  ground  that  negroes  were  excluded  from  the  grand 
Jury  on  account  of  their  race  and  color  cannot  be  made  by  a 
mere  motion  to  quash  the  indictment,  but  the  question  must 
be  seasonably  made  by  plea  in  abatement,  duly  verified  and 
sustained  by  competent  evidence,  and  the  question  is  not 
seasonably  made  where  the  defendant  was  arrested  during  va- 
cation, bound  over  to  await  the  action  of  the  grand  Jury  at 
the  next  ensuing  term,  and  did  not  interpose  his  objection 

until  the  trial  day,  six  weeks  after  the  finding  of  the  indict* 

« 

ment  and  after  a  special  panel  had  been  called  for  by  defend- 
ant and  granted.    {Post,  pp,  369-864.) 

United  States  constitution  cited  and  construed:  Fourteenth 
amendment. 

Cases  cited  and  approved:  United  States  v.  Gale,  109  U.  S.,  65; 
Agnew  V.  United  States,  165  U.  S.,  42;  United  States  v.  Rich- 
ardson, 28  Fed.  Rep.,  65. 

8.  TRAVERSE   JX7BY.    Objection  that   negroes   are  excluded 

from  trial  panel  is  not  sustained,  when. 
The  contention  by  a  negro  defendant  in  a  criminal  case  that  he 
is  denied  the  equal  protection  of  the  laws  for  the  reason  that 
the  names  of  the  panel,  array  or  venire  for  the  trial  Jury  were 
drawn  from  a  Jury  box  from  which  the  names  of  negroes  had 
been  excluded  on  account  of  their  race  and  color,  is  not  sus- 
tained by  affidavits  to  the  effect  that  the  affiants  had  not  seen 
or  heard  a  colored  man  called  to  serve  on  a  Jury  for  a  period 
of  years.    (Post,  pp.  364-366.) 
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8.  SUPREME  COURT    PRACTICE.    Ruling  of  trial  Judge  on 

facts  not  reviewed,  when. 
Where  a  bill  of  exceptions  fails  to  state,  as  required  by  the  well- 
settled  rules  of  this  court,  that  it  contains  all  of  the  evidence 
heard  by  the  trial  judge  on  any  plea  or  motion  presenting  dis- 
puted or  controverted  facts,  the  correctness  of  the  Judge's  rul- 
ing will  not  be  reviewed.     {Post,  pp.  366,  367.) 

4.  MURDER.    Verdict  for,  supported  by  the  facts. 
A  verdict  of  guilty  of  murder  in  the  second  degree,  and  fixing 
the  punishment  of  defendant  at  twenty  years'  confinement  in 
the  penitentiary,  is  abundantly  sustained  by  the  facts  set  out  in 
the  opinion.     (Post,  pp.  357-359.) 


FROM  DAVIDSON. 


Appeal  in  error  from  the  Criminal  Court  of  Davidson 
County. — W.  M.  Habt^  Judge. 

R  L.  Mayfield^  for  Ransom. 
Attorney-General  Cates,  for  the  State. 


Mr.  Justice  McAlister  delivered  the  opinion  of  the 
Court. 

The  plaintiff  in  error  was  convicted  in  the  criminal 
court  of  Davidson  county  of  murder  in  second  degree 
for  the  unlawful  killing  of  one  Horace  Dozier,  and  sen- 
tenced to  the  State  prison  for  a  term  of  twenty  years. 
He  has  appealed  in  error.  The  only  question  made  on 
the  appeal  is  that  the  prisoner  in  his  trial  was  denied  the 
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equal  protection  of  the  laws  guaranteed  to  him  by  the 
fourteenth  amendment  to  the  federal  constitution.  It  is 
proper,  however,  before  entering  upon  an  examination  of 
the  legal  question,  to  make  a  brief  statement  of  the  facts. 
It  is  shown  by  the  record  that  the  killing  occurred  in  a 
negro  saloon  near  the  corner  of  Cedar  and  Cherry  streets 
in  the  city  of  Nashville.  The  plaintiff  in  error  and  other 
n^roes  were  engaged  in  a  game  of  cards  at  a  table  in 
the  rear  of  said  saloon  when  one  Yates,  another  negro, 
came  into  the  room  and  began  to  guy  the  plaintiflf  in 
error,  whereupon  the  latter  arose,  threatening  to  kill 
Yates  if  he  did  not  let  him  alone.  While  these  parties 
were  engaged  in  an  angry  colloquy,  a  negro  employee  of 
the  saloon  interposed,  and  thereupon  Yates  retired. 
About  this  time,  the  deceased,  Horace  Dozier,  a  young 
negro,  perhaps  about  20  years  old,  remarked  to  plaintiflf 
in  error:  "Sit  down,  you  are  just  checking" — meaning 
that  the  defendant  was  bluflfing;  whereupon  the  plain- 
tiflf in  error  said:  "You  think  I  am  checking.  I  will 
show  you  whether  I  am  or  not;"  and,  suiting  the  action 
to  the  word,  he  immediately  struck  the  deceased  on  the 
forehead,  whereupon  the  deceased  returned  the  blow 
with  his  fist.  The  tw^o  clinched,  and  wrestled  with  each 
other  towards  the  wall  of  the  house.  The  deceased  at 
this  point  broke  away  from  the  prisoner,  and,  holding 
his  hand  to  his  left  side,  ran  out  through  the  barroom, 
and,  when  he  was  about  to  pass  through  a  set  of  swing- 
ing doors,  the  plaintiflf  in  error,  who  was  in  pursuit, 
caught  hold  of  the  deceased,  and,  turning  him  around, 
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stabbed  him  twice  in  the  breast.  The  deceased  was 
taken  to  the  city  hospital  where  he  shortly  afterwards 
died.  The  prisoner,  after  stabbing  the  deceased,  coolly 
wiped  the  blood  from  his  knife  upon  his  trousers,  de- 
posited it  in  his  pocket  and  made  his  escape,  but  was 

arrested  within  about  twenty-four  hours  and  placed  in 
jail.    While  the  parties  were  about  the  same  height,  it 

appears  that  there  was  a  disparity  in  their  weight;  the 
plaintiff  in  error  weighing  probably  twenty  or  twenty- 
five  pounds  more  than  the  deceased. 

The  theory  of  the  defendant  was  that  he  had  com- 
mitted the  act  in  self-defense.  He  claimed  that  while  he 
and  others  were  at  the  table,  and  after,  the  controvert 
with  Yates  had  subsided,  the  deceased,  who  was  stand- 
ing behind  him,  cursed  him,  and  when  the  defendant 
looked  around,  the  deceased  struck  him  a  severe  blow  in 
the  mouth,  and  was  in  the  act  of  following  it  up  with 
another  blow,  but  was  prevented  by  doing  so  by  his  foot 
slipping ;  that  the  defendant  then  arose  and  began  to  de- 
fend himself  from  the  assault  made  upon  him  by  the 
deceased.  He  further  insisted  that  the  deceased  was  a 
man  of  equal  strength  with  himself,  and  that  he  only 
used  sufficient  force  to  repel  the  threatened  violence  on 
the  part  of  the  deceased.  The  defendant  also  insisted  the 
entire  fight  occurred  in  the  poolroom,  and  that  he  did  not 
pursue  the  deceased  out  to  the  front  door  of  the  barroom. 
The  record,  however,  shows  that  he  is  not  only  contra- 
dicted in  this  statement  by  the  witnesses  for  the  State, 
but  also  by  several  of  his  own  witnesses.    The  theory  of 
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self-defense  is  not  made  out  upon  the  record,  and  the 
verdict  of  the  jury  was  well  warranted  by  the  facts  dis- 
closed. 

It  is  not  insisted  there  is  error  in  the  charge  of  the 
court  or  in  the  admission  or  exclusion  of  evidence,  nor 
is  the  guilt  of  the  defendant  seriously  controverted  on 
this  appeal ;  but  the  whole  contention  made  in  this  court 
is  that  the  plaintiff  in  error  was  denied  the  equal  pro- 
tection of  the  laws  on  his  trial  in  the  court  below.  The 
questions  now  sought  to  be  made  are  predicated  upon  the 
refusal  of  the  trial  judge  to  sustain  a  motion  interposed 
on  behalf  of  the  plaintiff  in  error  to  quash  the  indict- 
ment and  set  aside  the  panel,  for  the  alleged  reason  that 
negroes  had  been  excluded  from  the  jury  box  on  account 
of  their  color.  The  facts  necessary  to  be  noticed  to  pre- 
sent the  question  are  as  follows : 

The  murder  was  committed  on  the  1st  of  August^  1905, 
and  within  twenty-four  hours,  the  plaintiff  in  error  was 
arrested  and  bound  over  to  the  next  term  of  the  circuit 
court  which  convened  on  September  4,  1905.  On  the 
the  first  day  of  the  court,  to  wit,  September  4th,  the 
court  selected  from  the  venire  a  grand  jury  to  serve  dur- 
ing the  ensuing  September  term,  1905.  On  the  8th  of 
September,  1905,  the  grand  jury  returned  a  true  bill 
against  the  plaintiff  in  error,  charging  him  with  the 
crime  of  murder  in  the  first  degree.  Thereafter  the  de- 
fendant demanded  a  special  panel  and  on  the  21st  of 
October,  1905,  the  court  ordered  that  the  jury  box  be 
brought  into  open  court  and  a  panel  drawn  therefrom  to 
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be  summoned  by  the  sheriff  to  appear  October  24,  1905, 
on  which  date  the  case  had  been  set  for  trial.  It  is 
worthy  of  remark  that  up  to  this  time  no  motion 
had  been  interposed  on  behalf  of  the  prisoner  to  quash 
the  indictment  or  to  challenge  the  legality  of  either  the 
grand  jury  that  indicted  him  or  the  names  drawn  from 
the  jury  box  from  which  the  panel  for  his  trial  was  to  be 
selected.  However,  on  October  24,  1905,  the  day  set  for 
the  trial  of  the  cause,  the  plaintiff  in  error  through  his 
counsel  presented  the  following  motion  in  writing  to 
quash  the  indictment,  viz. :  "Now  comes  the  defendant 
in  his  own  proper  person,  and  moves  the  court  to  set 
aside  and  quash  the  indictment  against  him  because  the 
jury  commissioners  appointed  in  accordance  with  the 
acts  of  1901  of  the  State  of  Tennessee,  that  selected  the 
grand  jury  which  found  and  presented  said  indictment, 
selected  no  person  op  persons  of  color  or  African  descent 
to  serve  on  said  grand  jury,  but,  on  the  contrary  did  ex- 
clude from  the  list  of  persons,  to  serve  as  such  grand 
jurors,  all  colored  persons,  or  persons  of  African  descent 
known  as  'negroes,'  because  of  their  race  and  color ;  and 
that  said  grand  jury  was  composed  exclusively  of  per- 
sons of  the  white  race,  while  all  persons  of  the  colored 
race,  or  persons  of  African  descent  known  as  'negroes,' 
although  consisting  and  constituting  one-third  of  the 
population  of  Davidson  county,  according  to  the  feder- 
al statistics  of  1900,  and  although  otherwise  qualified  to 
serve  on  such  grand  jury,  were  excluded  therefrom  on 
the  ground  of  their  race  and  color,  and  have  been  so  ex- 


8  Gates]  DECEMBER  TERM,  1905.  361 

Ransom  v.  The  State. 

eluded  from  serving  on  any  jury  for  many  years,  which 
is  a  discrimination  against  the  defendant,  since  he  is  a 
person  of  color  and  of  African  descent  known  as  a  negro, 
and  that  such  discrimination  is  a  denial  to  him  of  the 
equal  protection  of  the  laws  and  of  his  civil  rights  as 
guaranteed  by  the  fourteenth  amendment  to  the  federal 
constitution.  The  act  of  the  jury  commissioners,  in 
denying  him  the  equal  protection  of  the  law,  as  guaran- 
teed by  the  amendment  above  referred  to,  is  the  act  of 
the  State  of  Tennessee  in  denying  to  him  the  equal  pro- 
tection of  the  law;  all  of  which  he  is  ready  to  verify." 
The  trial  judge  overruled  this  motion,  which  motion 
is  now  made  the  basis  of  the  first  assignment  of  error. 
We  are  of  the  opinion  that  the  ruling  of  the  trial  judge 
was  correct  for  the  following  reasons: 

(1)  The  indictment  was  in  all  respects  regular  on 
its  face,  and  could  not  be  invalidated  on  a  mere  motion 
to  quash  by  objections  presented  to  the  constitution  of 
the  grand  jury.  Under  the  practice  in  this  State,  such 
extraneous  matters  lying  beyond  the  four  corners  of  the 
indictment  should  have  been  presented  by  a  plea  in 
abatement  duly  verified  and  sustained  by  competent  evi- 
dence. 

(2)  The  objection  to  the  formation  of  the  grand  jury 
was  not  seasonably  interposed. 

It  was  held  by  the  supreme  court  of  the  United  States 
in  Agnew  v.  United  States,  165  U.  S.,  42,  17  Sup.  Ct, 
235,  41  L.  Ed.,  624,  that  where  the  indictment  was  re- 
turned against  the  defendant  December  12, 1895,  and  on 
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December  17,  1895,  he  was  permitted  to  file  a  plea  in 
abatement,  the  court  held  that  such  a  plea  was  too  late, 
for  the  reason  that  the  defendant  had  not  challenged  the 
competency  or  legality  of  the  grand  jury  at  the  earliest 
possible  moment.  Mr.  Chief  Justice  Fuller,  in  the  midst 
of  his  opinion,  said :  "Such  a  plea,"  referring  to  a  plea  in 
abatement,  ''must  be  pleaded  with  strict  exactness.  .  .  . 
Dr.  Wharton  lays  it  down  that  the  material  irregulari- 
ties in  selecting  and  impaneling  a  grand  jury  which  do 
not  relate  to  the  competency  of  individual  jurors  may 
usually  be  objected  to  by  challenge  to  the  array,  or  by 
motion  to  quash,  or  by  plea  in  abatement ;  that  the  ques- 
tion of  the  mode  in  which  such  objections  are  to  be 
taken,  largely  depends  upon  local  statutes^  but  that  cer- 
tain rules  may  be  regarded  as  generally  applicable.  One 
of  these  rules  is  that  the  defendant  must  take  the  first 
opportunity  in  his  power  to  make  the  objection.  Where 
he  is  notified  that  his  case  is  to  be  tried  before  the  grand 
jury,  he  should  proceed  at  once  to  take  exception  to  its 
competency,  for,  if  he  lies  by  until  a  bill  is  found,  the 
exception  may  be  too  late ;  but  where  he  has  had  no  op- 
portunity of  objecting  before  bill  is  found,  then  he  may 
take  advantage  of  the  objection  by  motion  to  quash,  or 
by  plea  in  abatement  The  latter  in  all  cases  of  contest- 
ed fact  being  the  proper  remedy.  United  States  v.  Qale, 
109  U.  S.,  65,  3  Sup.  Ct.,  1,  27  L.  Ed.,  857. 

''Another  general  rule  is  that  for  such  irr^ularities 
as  do  not  prejudice  the  defendant,  he  has  no  cause  for 
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complaint  and  can  take  no  exception.  United  States  v. 
Richardson  (0.  O.),  28  Fed.,  65." 

The  court  continued:  "The  original  venire  was  is- 
sued November  18th.  The  second  venire  was  issued  De- 
cember 2, 1895.  The  court  opened  December  3, 1895,  and 
the  indictment  was  returned  December  12th,  yet  defend- 
ant did  not  file  his  plea  in  abatement  until  December 
17th.  The  plea  does  not  allege  want  of  knowledge,  nor 
want  of  threatened  prosecution  on  the  part  of  defend- 
ant, nor  want  of  opportunity  to  present  his  objection 
earlier,  nor  assigned  any  ground  why  exception  was  not 
taken  or  objection  made  before;  and  moreover,  the  plea 
is  fatally  defective  in  that,  although  it  is  stated  that  the 
drawing  'tended  to  his  injury  and  prejudice,*  no  grounds 
whatever  are  assigned  for  such  conclusion,  nor  does  the 
record  exhibit  any  such.  Bishop's  New  Criminal  Pro- 
cedure, section  877." 

Applying  the  rule  announced  in  that  case  to  the  facts 
herein,  we  find  that  the  plaintiff  in  error  was  arrested 
on  the  2d  day  of  August,  1905,  and  bound  over  to  the 
criminal  court  of  Davidson  county  to  await  the  action 
of  the  grand  jury,  yet  with  notice  of  the  fact  that  his 
case  would  be  investigated  at  the  ensuing  September 
term,  he  takes  no  step  to  object  to  the  formation  of  the 
grand  jury,  for  the  reason  that  negroes  were  excluded 
therefrom,  and  no  objection  in  fact  was  ever  interposed 
until  October  24th,  the  day  set  for  his  trial,  which  was 
six  weeks  after  the  finding  of  the  indictment  against 
him. 
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It  further  appears  that  during  this  intervening  i)eriod 
between  the  finding  of  the  indictment  and  the  day  set 
for  the  trial,  the  plaintiff  in  error  asked  that  a  special 
panel  be  summoned  for  his  trial.  For  these  reasons^ 
we  are  of  opinion  that  the  motion  to  quash  the  indict- 
ment was  properly  overruled  by  the  trial  judge. 

The  trial  court  then  proceeded  to  impanel  a  jury  when 
one  Benzine  was  qualified  as  a  competent  juror  and  ac- 
cepted by  the  State.  He  was  challenged  by  counsel  for 
the  plaintiff  in  error  because  the  jury  commissioners 
who  placed  the  names  in  the  jury  box  from  which  this 
juror  was  drawn  excluded  from  that  box  the  names  of 
colored  men.  The  trial  court,  however,  ruled  that  no 
such  fact  appeared,  and  the  challenge  was  insufficient 
and  the  juror  Benzine  was  directed  to  take  a  seat  in  the 
jury  box.  Counsel  for  plaintiff  in  error  continued  to 
challenge  the  remaining  jurors  as  they  were  called  and 
accepted  by  the  State,  but,  for  the  reasons  already  stat- 
ed, his  challenge  was  overruled  by  the  trial  court. 

It  appears,  however,  that  after  said  jury  had  been 
selected,  but  before  it  was  sworn,  the  plaintiff  in  error, 
by  his  counsel,  interposed  the  following  motion,  viz.: 

"Now  comes  the  defendant  in  his  own  proper  person 
and  moves  the  court  to  set  aside  and  quash  the  panel, 
array,  or  venire  drawn  from  the  jury  box  on  the  21st  day 
of  October,  1905,  from  which  a  jury  is  to  be  drawn,  to 
try  this  cause,  because  the  box  from  which  the  panel, 
array,  or  venire  was  drawn  contained  no  names  of  per- 
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sons  of  color  or  African  descent ;  but,  on  the  contrary, 
the  names  of  colored  men,  or  men  of  African  descent, 
known  as  ^negroes,'  were  not  placed  in  the  box  by  the 
jury  commissioners  because  of  their  race  or  color,  and 
that  the  panel,  array,  or  venire  is  composed  exclusively 
of  white  persons ;  while  all  persons  of  the  colored  race, 
or  of  African  descent  known  as  'n^roes,'  although  about 
one-third  of  the  population  of  Davidson  county,  and 
otherwise  qualified,  were  excluded  therefrom  on  account 
of  their  race  or  color,  which  is  a  discrimination  against 
the  defendant,  since  he  is  a  person  of  color  and  of  Afri- 
can descent  known  as  a  *negro,'  and  such  discrimination 
is  a  denial  to  him  of  the  equal  protection  of  the  law  and 
of  his  civil  rights  guaranteed  by  the  fourteenth  amend- 
ment to  the  federal  constitution.  The  act  of  the  jury 
commission  in  denying  him  the  equal  protection  of  the 
law,  as  guaranteed  by  the  amendment  referred  to,  is  the 
act  of  the  State  of  Tennessee  in  denying  to  him  the 
equal  protection  of  the  law.  All  of  which  he  is  ready  to 
verify. 

"Ernest  Ransom. 

"Sworn  to  before  me,  October  24,  1905.  R.  Hailey, 
D.  C/' 

In  support  of  this  motion,  counsel  for  the  plaintiff 
in  efl*or  submitted  nine  affidavits  of  colored  citizens  of 
Davidson  county.  The  following  affidavit  of  J.  C.  Nap- 
ier is  a  fair  specimen  of  the  matter  contained  in  the  re- 
maining affidavits:  "Affiant  J.  C.  Napier  makes  oath 
in  due  form  of  law  that  he  is  a  colored  citizen,  house- 
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holder,  and  freeholder  of  the  county  of  Davidson,  State 
of  Tennessee ;  that  for  the  past  thirty  years  he  has  been 
a  practicing  lawyer  at  the  Nashville  bar  in  good  stand- 
ing ;  that  in  his  practice  he  is  frequently  in  the  criminal 
courtroom  at  Nashville,  and  during  a  period  covering 
the  past  ten  or  twelve  years  he  has  not  known,  heard, 
or  seen  a  colored  man  called  as  a  juror,  grand  or  petit, 
in  said  court ;  that  he  himself  has  never  been  summoned 
to  serve  on  said  juries;  that  to  the  best  of  his  knowledge, 
information  and  belief,  there  are  at  least  6,000  colored 
citizens  of  Nashville,  Davidson  county,  Tennessee,  who 
are  competent  to  serve  as  jurors.** 

W.  H.  Hodgkins,  colored,  in  his  affidavit,  in  addition 
to  the  facts  stated  by  J.  C.  Napier,  said  that  he  "was 
present  in  the  courtroom  when  the  jury  in  this  case  was 
made  up  and  no  colored  man  was  offered  or  called  as  a 
juror  in  this  case." 

There  was  no  other  or  different  character  of  testimony 
offered  in  support  of  the  motion  to  discharge  the  paneL 
The  trial  judge  overruled  the  motion. 

We  are  of  the  opinion  that  the  action  of  the  trial 
judge  was  correct  for  the  following  reasons:  (1)  That 
the  bill  of  exceptions  fails  to  state,  as  required  by  the 
rules  of  this  court,  that  it  contains  all  the  evidence 
heard  by  the  trial  judge  on  the  motion  to  discharge  the 
panel.  The  established  rule  of  practice  requires  that  it 
shall  affirmatively  appear  from  the  bill  of  exceptions 
that  it  contains  all  the  evidence  heard  by  the  trial  judge 
on  any  plea  or  motion  presenting  disputed  or  controvert- 
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ed  facts.  (2)  It  does  not  appear  from  the  nine  affidav- 
its submitted  in  support  of  the  motion  that  colored  men 
were  excluded  from  the  jury  box  on  account  of  their 
color,  race,  or  previous  condition  of  servitude.  It  only 
appears  from  said  affidavits  that  the  affiants  during  the 
period  mentioned  by  them,  had  not  seen  or  heard  a  col- 
ored man  called  to  serve  on  the  jury. 

The  judgment  of  the  lower  court  must  therefore  be 
affirmed. 


CASES 

ARGUED  AND  DETERMINED 


IN  THB 


SUPREME  COURT  OF  TENNESSEE 


FOR  THS 


WESTERN  DIVISION. 


JACKSON,  APRIL  TERM,  1906. 


Memphis  Street  Railway  Co.  v.  Giardino. 
{Jackson.    April  Term,  1906.) 

1.  AOOOBB  AND  SATISFACTION.    May  be  set  aside  for  fraud 
in  an  action  at  law. 

It  is  settled  in  this  State  that  fraud  in  procuring  a  release  may 
be  set  up  as  against  a  plea  of  accord  and  satisfaction  in  an 
action  at  law,  without  resorting  to  a  court  of  chancery  for  re- 
lief. 

Case  cited  and  approved:     Brundige  v.  Railway,  112  Tenn.,  526. 

2.  SAME.    Rescission  of,  even  for  fraud,  defeated  by  laches. 

The  right  to  rescind  a  contract  for  fraud  must  be  exercised  im- 
mediately upon  its  discovery,  and  delay  in  repudiating  the  con- 
tract, coupled  with  a  retention  and  use  of  the  property  received 
thereunder,  will  be  deemed  an  election  to  ratify  it. 

Cases  cited  and  approved:  Knuckolls  v.  Lea,  10  Humph.,  677; 
Ruohs  V.  Bank,  94  Tenn.,  57;  Woodfolk  v.  Marley,  98  Tenn., 
467;  Kerns  v.  Perry  (Tenn.  Ch.),  48  S.  W.,  729;  Landreth  v. 
Schevenel,  102  Tenn.,  486;  Talbott  v.  Manard,  106  Tenn.,  61; 
SchifTer  v.  Deitz,  83  N.  Y.,  300;  Gould  v.  Bank,  86  N.  Y.,  75; 
Towns,  Admr.,  v.  Waldo,  62  Vt,  118;  Hart  v.  Qould,  62  Mich., 
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262;  Wells  y.  Neff,  14  Or.,  66;  Crippen  v.  Hope,  38  Mich.,  844; 
Richmond  Go.  v.  Hayes,  83  Ga.,  658;  Gibson  v.  Railroad,  164 
Pa.,  142. 

8.   SAUE.    Same.    Case  in  judgment. 

Action  for  personal  injuries  occasioned  by  negligence.  Defend* 
ant  pleaded  accord  and  satisfaction  entered  into  before  suit. 
Plaintiff  replied  that  the  release  was  procured  by  fraud,  but, 
with  full  knowledge,  he  retained  the  money  paid  him  as  the 
consideration  of  said  release  for  two  years  and  until  compelled 
to  pay  it  into  court  to  sustain  his  replication  filed  without 
tender  of  the  money  so  paid  him. 
Held:  Plaintiff  had  ratified  the  settlement  and  was  estopped  from 
attacking  it  for  fraud. 

4.  SAME.  PLEADING,  ^plication  attacking  a  release  for 
fraud  is  insufficient  in  law,  unless  accompanied  by  tender  of 
money  received  under  it. 

A  return  or  tender  of  the  consideration  received  under  a  con- 
tract is  a  condition  precedent  to  exercising  the  right  to  at- 
tack it;  therefore,  in  an  action  for  personal  injuries,  where 
the  defense  is  accord  and  satisfaction,  based  upon  a  release 
executed  by  plaintiff,  in  consideration  of  money  paid  him, 
which  plaintiff  seeks  to  repudiate  for  fraud  in  Its  procurement, 
he  must  pay  into  court,  or  tender,  the  amount  paid  him  with 
his  replication  and  a  replication  filed  without  such  payment,  or 
tender,  does  not  entitle  him  to  disaffirm  the  settlement  and  is 
insufficient  in  law. 

Gase  cited  and  approved:  Lane  v.  Dayton  Goal  &  Iron  Go.,  101 
Tenn.,  581. 

Gase  cited  and  distinguished:     Railroad  v.  Acuff,  92  Tenn.,  26. 


FROM  SHELBY. 


Appeal  in  error  from  Circuit  Court  of  Shelby  County. 
— A.  B.  PiTTMAN,  Judge. 

116  Tenn. — 24 
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EwiNG  &  Williamson^  for  Railway  Co. 
John  E.  Bell  and  W.  H.  Cox,  for  Giardino. 


Me.  Justice  Wilkes  delivered  the  opinion  of  the 
Court. 

This  is  an  action  for  damages  for  personal  injuries. 
There  was  a  trial  before  the  court  and  a  jury;  and  a 
verdict  and  judgment  for  ?750. 

It  appears  that  the  plaintiff  entered  into  an  agree- 
ment of  accord  and  satisfaction  with  the  company  before 
the  bringing  of  the  suit.  This  agreement  was  made  on 
the  same  day  the  accident  occurred,  and  about  an  hour 
or  two  after  it  happened ;  and  this  suit  was  commenced 
on  the  same  day  by  plaintiff's  taking  the  pauper  oath, 
about  five  or  six  hours  after  the  accident,  and  four  or 
five  hours  after  the  agreement  for  the  settlement  had 
been  made.  There  is  evidence  tending  to  show  that  both 
when  tJie  agreement  of  settlement  was  made  and  when 
the  oath  was  taken  the  plaintiff  was  in  an  unconscious 
condition. 

Plaintiff  insists  that  the  release  on  the  settlement  was 
procured  with  undue  haste,  and  the  defendant  that  the 
suit  was  brought  with  undue  haste;  and  upon  these 
features  of  the  case,  we  heartily  a^ree  with  both  counsel. 

The  defendant,  among  other  pleas,  set  up  the  accord 
and  satisfaction,  to  which  the  plaintiff  replied  that  it 
was  fraudulently  procured,  and  was  void.    This  replica- 
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tion  was  amended ;  and  as  finally  put  to  the  court,  and 
passed  on  by  it,  was  as  follows : 

"Comes  now  the  plaintiff  and  by  leave  of  the  court 
files  this,  his  amended  replication  to  defendant's  plea  of 
settlement,  and  for  amendment  says : 

"First  That  at  the  time  of  said  settlement  he  was  in 
a  semiconscious  condition,  suffering  severe  pain 
and  agony,  with  his  mind  clouded  from  the  effects  of  the 
injury;  and  that  the  defendant  took  advantage  of  his 
condition  to  procure  the  same. 

"Second.  That  his  injury  was  severe,  and  to  compen- 
sate him  would  take  several  thousand  dollars,  and  that 
t^e  amount  which  was  paid  to  him,  or  to  another  for 
him,  to  wit,  f  50,  was  so  grossly  inadequate  as  to  shock 
the  mind  and  conscience,  and  for  that  reason  should  be 
held  for  naught. 

"Third.  That  the  plaintiff  at  the  time  of  said  settle- 
ment^  in  addition  to  his  physical  and  mental  disability, 
WM  an  illiterate  foreigner,  who  spoke  the  English  Ian- 
gnage  with  great  difiiculty  and  imperfectly,  and  who 
understood  the  English  language  so  little  that  he  did  not 
understand  the  import  of  said  settlement;  that  he  was 
not  upon  equal  terms  with  the  defendant,  and  did  not 
understand  and  know  his  rights  in  the  premises,  and 
this  the  plaintiff  is  ready  to  verify." 

The  defendant  moved  to  strike  out  this  replication. 
This  motion  appears  to  have  been  made  September  26, 
before  the  evidence  was  heard.  It  was  strenuously  in- 
sisted upon,  and  as  warmly  contested,  and  much  argu- 
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ment  was  indulged  in^  the  defendant  insisting  that  the 
replication  was  insufficient^  and  that  the  suit  should  be 
dismissed,  because  the  f  50  paid  on  the  accord  and  satis- 
faction were  not  paid  or  tendered  into  court,  and  for 
other  reasons;  and  the  plaintiff  insisting  that  no  pay- 
ment or  tender  was  necessary,  because  the  agreement 
was  procured  by  fraud,  and  when  the  plaintiff  was  un- 
conscious,  and  that  it  was  absolutely  void. 

The  court  overruled  the  motion  to  strike  out  at  that 
time,  saying  that  if  at  a  later  stage  it  should  appear  that 
he  had  made  a  mistake,  or  that  the  failure  to  pay  back 
the  150  was  fatal  to  plaintiff's  effort  to  recover,  he  would 
so  charge  the  jury. 

Thereupon  witnesses  were  examined.  The  next  morn- 
ing the  trial  judge  decided  that  there  must  be  a  tender 
of  the  money  with  the  replication  to  make  it  good,  and 
reargument  of  the  question  was  resumed  by  the  counsel 
for  plaintiff,  he  still  insisting  that  no  tender  or  pay- 
ment was  necessary  or  could  be  required. 

Counsel  for  the  company  at  this  stage  of  the  proceed- 
ing moved  for  peremptory  instructions  on  the  pleadings 
and  plaintiff's  evidence  that  the  suit  be  dismissed. 

The  court  thereupon  said  he  had  not  finally  decided 
the  question  of  the  necessity  of  payment  or  tender,  but 
only  expressed  his  opinion,  and  that  he  would  hear  the 
motion  for  peremptory  instructions  at  the  proper  time. 

Thereupon  argument  was  resumed  upon  the  question 
of  the  necessity  of  tender  or  payment,  and  quite  a  num- 
ber of  authorities  were  cited.    Counsel  for  the  defendant 
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company  insisted  on  his  motion  for  peremptory  instruc- 
tionS)  and  the  court  held  that  he  could  not  give  peremp- 
tory instructions  until  plaintiff  had  closed  his  evidence. 

Thereupon  counsel  for  plaintiff  paid  into  court  the 
150,  and  interest,  to  which  the  counsel  for  defendant  ob- 
jected,  on  the  ground  that  the  plaintiff  had  ratified  the 
settlement,  by  not  tendering  or  paying  it  into  court  with 
his  replication.  The  objections  of  defendant's  counsel 
were  overruled,  and  the  |50  and  interest  being  paid 
into  court,  the  examination  of  plaintiff's  witnesses 
was  proceeded  with. 

After  plaintiff  had  introduced  all  his  evidence  defend- 
ant's counsel  renewed  his  motion  for  peremptory  in- 
structions which  the  court  declined  to  give,  and  counsel 
excepted;  and  defendant  thereupon  produced  its  evi- 
dence, and  at  the  conclusion  of  its  evidence  again  moved 
the  court  to  give  peremptory  instructions,  and  based  his 
motion  upon  the  grounds  that  the  plaintiff  accepted  the 
compromise  and  retained  the  money  for  two  years  with 
full  knowledge  of  all  the  facts,  and  did  not  repudiate  it, 
and  acted  with  his  eyes  open,  and  on  such  advice  as  he 
sought  for  himself.  The  court  again  refused  to  give  the 
peremptory  instructions. 

It  is  assigned  as  error,  among  other  things,  as  follows : 

"(1)  The  court  erred  in  overruling  the  defendant's 
motion  to  strike  the  plaintiff's  repHcation  and  amended 
replication  from  the  files  because  there  was  no  tender 
made  of  the  money  received  by  the  plaintiff. 

"(2)     The  court  erred  in  allowing  the  plaintiff  to 
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amend  his  replication  so  as  to  tender  this  money  back 
in  the  pr(^ess  of  the  trial,  and  after  the  plaintiff  had 
refused  to  tender  it  at  the  beginning  of  the  trial,  and  be- 
fore any  of  the  evidence  had  been  adduced. 

"(3)  The  court  erred  in  refusing  to  grant  a  peremp- 
tory instruction  in  favor  of  the  defendant  because  (1) 
there  was  no  tender  made  of  the  money  received  by  the 
plaintiff  in  settlement  of  his  claim;  (2)  the  plaintiff 
received  the  money  and  retained  it  with  full  knowledge 
of  all  of  the  facts,  and  thereby  elected  to  stand  on  the  ad- 
justment and  settlement  that  had  been  made;  and  (3) 
the  plaintiff  could  not  ratify  the  bringing  of  the  suit 
which  was  instituted  while  he  was  unconscious,  and 
without  legal  authority." 

It  was  an  open  question  in  this  State  until  the  case  of 
Brundige  v.  Railu^ay,  112  Tenn.,  526,  81  S.  W.,  1248, 
whether  fraud  in  procuring  an  accord  and  satisfaction 
and  release  could  be  set  up  in  a  court  of  law,  and  wheth- 
er the  settlement  must  not  first  be  set  aside  in  a  chancery 
court  before  the  plaintiff  could  proceed  upon  the 
original  cause  of  action.  It  was  held  that  it  might 
be  set  up  in  an  action  at  law  as  a  defense  against 
an  accord  and  satsfaction  procured  by  fraud.  In  that 
case,  the  consideration  for  the  accord  and  satisfaction 
was  paid  into  court  along  with  the  replication  setting 
up  its  fraudulent  procurement.  No  special  question 
arose  as  to  the  necessity  of  such  payment  or  of  a  tender 
in  such  cases,  as  the  payment  was  voluntarily  made,  as 
stated. 


8  Gates]  APRIL  TERM,  1906.  375 

street  Railway  Co.  t.  Olardlno. 

« 

Counsel  for  defendant  asked  the  court  to  charge : 

"If  you  find  from  the  evidence  that  the  agreement 
pleaded  as  a  defense  to  this  suit  is  void,  under  the  charge 
of  the  court  and  the  facts  as  proven,  then  the  court 
charges  you  that  it  was  the  duly  of  the  plaintiff,  upon 
the  discovery  of  the  fraud,  to  repudiate  it  and  if  you  find 
that  the  plaintiff,  with  full  knowledge  of  the  facts,  and 
having  gotten  such  advice  as  he  deemed  proper  in  the 
premises,  made  an  election  to  stand  on  the  settlement 
and  accept  it  as  such,  then,  however  void  it  may  have 
been  in  the  beginning,  it  will  not  constitute  a  defense  to 
this  suit." 

And  the  refusal  of  the  trial  judge  to  charge  this  r:^- 
quest  is  also  assigned  as  error,  and  the  matter  presented 
by  this  assignment  may  very  properly  be  considered 
along  with  the  question  of  the  necessity  for  tender  or 
repayment  of  the  consideration  received. 

In  ordinary  cases  when  it  is  sought  to  be  relieved  from 
contracts  and  agreements  procured  by  fraud,  the  law 
has  been  laid  down  by  this  court  in  quite  a  number  of 
cases  as  to  what  condition  will  be  imposed  upon  the 
party  seeking  to  rescind. 

In  Talbott  v.  Manard,  106  Tenn.,  60,  59  S.  W.,  340,  it 
is  said : 

"But  if  it  were  granted  that  we  are  wrong  in  these 
conclusions,  yet  there  is  another  well-recognized  rule  of 
equity  practice,  which  repels  complainants  in  their  effort 
to  rescind,  and  that  is,  that  nothing  can  induce  a  court 
of  equity  to  exercise  its  extraordinary  power  in  decree- 
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ing  rescission  of  contracts,  save  conscience,  good  faith, 
and  reasonable  diligence.  When  one  with  full  know- 
ledge of  the  fraud  of  which  he  complains  sleeps  on  his 
rights,  he  will  be  repelled.  KnuckolU  v.  Lea,  10 
Humph.,  577;  Ruohs  v.  Bank,  94  Tenn.,  57,  28,  S.  W., 
303 ;  Woodfolk  v.  Marley,  98  Tenn.,  467,  40  S.  W.,  479.'' 

In  Tjandreth  Co.  v.  Schevenel,  102  Tenn.,  486,  52  S. 
W.,  148,  it  is  said : 

"There  is  still  another  principle  applicable  to  the  de- 
nial of  relief  to  the  complainants  in  this  case.  This  com- 
promise and  settlement  was  made  March  1,  1898.  This 
bill  was  not  filed  until  January  12, 1899.  The  complain- 
ants must  have  known  long  before  this  bill  was  filed 
that  this  firm  had  ceased  to  do  business,  and  had  gone 
out  of  existence,  and  yet  they  waited  to  see  whether  or 
not  these  notes  would  be  paid.  It  is  incumbent,  in  such 
case,  that  the  party  seeking  repudiation  shall  do  so  at 
once  upon  learning  the  ground  upon  which  the  repudia- 
tion is  ultimately  based.  It  is  a  settled  rule  that  the 
right  to  rescind  a  contract  for  fraud  must  be  exercised 
immediately  upon  its  discovery,  and  that  any  delay  in 
doing  so,  and  the  continued  employment,  use,  and  occu- 
pation of  property  received  under  a  contract,  will  be 
deemed  an  election  to  confirm  it."  Schiffer  v.  Dietz,  83 
N.  Y.,  300. 

"A  party  who  desires  to  rescind,  in  whole  or  in  part, 
a  transaction  of  this  kind,  must,  upon  the  discovery  of 
the  fraud,  repudiate  it,  and  cannot,  after  acquiescing  in 
its  ratification,  avail  himself  of  such  defense.    Kerns  v. 
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Perry  (Tenn.  Ch.),  48  S.  W.,  729;  Woodfolk  v.  Marlei/, 
98  Tenn.,  467,  40  S.  W.,  479 ;  Qrymes  v.  Sanders,  93  U. 
S.,  62,  22  L.  Ed.,  798:'^ 

A  leading  case,  holding  the  same  doctrine  is  GmUd  v. 
Cayuga  Co.  Nat.  Bank,  86  N.  Y.,  75;  and  cases  there 
cited. 

As  to  the  necessity  for  paying  or  tendering  back  the 
consideration  received  on  a  fraudulent  agreement  in 
order  to  rescind,  the  authorities  are  practically  agreed. 
24  Ency.  Law  (2d  Ed.),  646,  and  cases  cited;  Town's 
Adm'r  v.  Waldo,  62  Vt.,  118,  20  AtL,  325;  Hart  v.  Gould, 
62  Mich.,  262,  28  N.  W.,  831 ;  Wells  v.  Neff,  14  Or.,  66, 
12  Pac,  84,  88 ;  Crippen  v.  Hope,  38  Mich.,  344. 

In  E.  Tenn.  Va.,  &  Ga.  R.  R.  Co.  v.  Hayes,  83  Ga.,  558, 
10  S.  £.,  350,  it  is  said : 

"In  an  action  to  recover  damages  for  personal  injuries 
it  appearing  that  the  parties  had,  before  the  action  was 
brought,  agreed  upon  a  settlement  under  which  plaintiff 
received  a  sum  of  money  in  satisfaction  of  his  injuries, 
and  in  which  he  released  all  right  of  action  for  further 
damages,  he  could  not  successfully  reply  by  showing 
that  the  agreement  or  release  was  obtained  by  defend- 
ant's fraud,  without  also  showing  that  before  commenc- 
ing suit,  he  had  tendered  to  the  defendant  the  sum  re- 
ceived with  demand  of  return  of  what  defendant  had 
received  from  him,  thus  rescinding  the  settlement." 

In  Gibson  v.  R.  R.  Co.,  164  Pa.,  142,  30  AtL,  308,  44 
Am.  St.  Rep.,  586,  it  is  said : 

''A  passenger  injured  in  a  railroad  accident,  after  ho 
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had  been  operated  upon  by  the  railroad  company's  phy- 
sician, executed  a  release,  and  received  a  money  consid- 
eration therefor.  He  afterwards  claimed  that  the  re- 
lease had  been  executed  while  he  was  still  under  the  in- 
fluence of  anaesthetics,  and  that  he  had  no  conscious- 
ness of  the  act.    .     .     . 

"The  evidence  showed  that  after  he  had  been  com- 
pletely restored  to  a  sound  mental  condition  he  knew 
that  he  had  the  money,  and  he  also  had  knowledge  of  the 
main  facts  of  the  settleraenf 

The  court  held  "that  his  conduct  constituted  an  af- 
firmance of  the  release." 

In  the  opinion  it  is  said : 

"He  cannot  both  affirm  and  disaffirm;  cannot  affirm 
for  what  he  got,  and  disaffirm  for  the  difference  between 
that  and  what  he  hoped  to  get." 

In  Ijane  v.  Dayton  Coat  d  Iron  Co.,  101  Tenn.,  581, 
48  S.  W.,  1094,  it  was  held  that  not  even  an  infant  could 
sue  for  damages  while  she  retained  a  valuable  considera- 
tion given  her  in  settlement  of  her  claim,  and  it  was 
not  sufficient  for  her  to  oflfer  to  return  or  account  for 
such  consideration  by  crediting  it  on  whatever  recovery 
she  might  make  in  her  suit ;  and,  in  substance,  that  there 
could  be  no  repudiation  without  repayment  or  tender  of 
the  consideration  received. 

We  are  of  opinion  that  it  is  the  law  of  Tennessee 
that  in  an  action  to  disaffirm  a  contract  or  agreement  on 
the  ground  of  fraud  that  party  seeking  to  disaffirm  and 
repudiate  must  do  so  promptly,  and  pay  or  tender  back 
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the  consideration  received  as  a  condition  precedent  to 
his  right  to  recover. 

Counsel  for  plaintiff  cites  us  some  authorities  in  other 
States,  which  he  says  hold  that  such  tender  or  payment 
is  not  necessary  when  the  contract  or  agreement  is  abso- 
lutely void,  and  not  merely  voidable.  We  have  not  ac- 
cess to  these  authorities;  but  we  think  they  are  not 
in  line  with  our  Tennessee  holding. 

There  is,  perhaps,  some  difficulty  as  to  when  the  ten- 
der or  repayment  should  be  made. 

In  cases  when  it  is  sought  to  rescind  a  contract  on 
the  ground  of  fraud,  it  is  the  rule  that  the  tender  or 
payment  should  be  made  when  the  fraud  is  pleaded  and 
relied  on,  as  that  is  the  evidence  and  legal  act  of  dis- 
affirmance and  repudiation. 

In  case  when  there  has  been  an  accord  and  satisfac- 
tion, and  it  is  relied  on,  and  fraud  in  obtaining  it  is  set 
up  by  replication,  the  tender  or  payment  should  be  made 
when  the  replication  repudiating  the  settlement  is  set 
up  and  relied  on. 

It  is  said,  however,  that  it  may  be  done  afterwards, 
as  was  done  in  this  case;  and,  inasmuch  as  no  damage 
accrues  by  not  paying  the  money  into  court  earlier,  it 
may  be  paid  at  any  time  during  the  trial,  or  may  be 
credited  on  the  recovery. 

That  it  may  not  be  credited  on  the  recovery  is  ex- 
pressly held  in  Lane  v.  Dayton  Coal  Co.,  101  Tenn.,  581, 
48  S.  W.,  1094,  supra. 

But  we  think  that  the  correct  principle  is  that  it  must 
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be  paid  or  tendered  so  soon  as  the  accord  and  satisfac- 
tion is  sought,  by  the  pleadings,  to  be  avoided  and 
repudiated ;  and  that  it  is  a  condition  precedent  to  the 
right  of  the  plaintiff  to  proceed  with  his  suit  that  he 
make  such  tender  or  payment  when  he  asks  the  court  to 
set  aside  the  agreement. 

The  principle  is  the  same  in  both  cases,  that  the  tender 
or  payment  must  be  made  so  soon  as  the  plaintiff  asks 
the  court  to  set  aside  the  agreement ;  and  he  cannot  be 
permitted  to  proceed  with  the  original  consideration  in 
his  hands,  and  test  the  judgment  of  the  court  whether 
he  shall  receive  more.  It  is  not  a  question  of  damage  to 
the  defendant,  but  of  the  right  of  the  plaintiff  to  pro- 
ceed. 

Holding  these  principles  in  view,  we  are  of  opinion 
that  plaintiff  in  this  case,  by  holding  on  to  the  f  50  paid 
him,  from  the  day  of  its  payment  until  he  was  compelled 
by  the  court  to  pay  it  into  court,  a  space  of  about  two 
years,  ratified  and  affirmed  the  settlement,  even  though 
he  sued  to  recover  an  additional  amount;  and  that  by 
failing  and  refusing  to  pay  it  into  court  along  with  his 
replication,  he  still  further  affirmed  the  settlement,  and 
estopped  himself  from  claiming  more. 

We  are  of  opinion  that  the  return  made  by  him  of 
the  money  into  court  came  too  late;  and  that  he  should 
not  have  been  allowed  to  proceed  with  his  suit  in  the 
absence  of  such  tender ;  and  that  in  failing  to  make  such 
tender  or  payment,  and  standing  upon  his  original  con- 
tract, and  retaining  the  consideration,  as  he  did,  he  is 
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estopped  and  precluded  from  any  recovery ;  and  the  per- 
emptory instruction  asked  for  should  have  been  given. 

This  case  is  to  be  distinguished  from  the  case  of  Rail- 
road V.  Aetiff,  92  Tenn.,  26,  20  S.  W.,  348,  in  several 
essential  features. 

In  that  case,  the  court  said : 

^There  are  three  sufficient  answers  to  this  assignment, 
viz. : 

^'Pipst,  the  plea  did  not  aver  that  the  defendant  had 
paid  any  money  to  the  administrator,  the  plaintiff  to  the 
suit. 

"Second,  if  a  tender  had  been  necessary  in  the  first 
instance,  the  defendant  waived  it  by  joining  issue  on  the 
replication. 

"Third,  when  attention  was  first  called  to  the  fact  that 
the  tender  had  not  been  made,  plaintiff's  counsel  paid 
into  court  as  a  tender  the  sum  received  by  the  widow, 
with  interest^  and  before  the  jury  retired  to  consider 
their  verdict,  moved  the  court  to  be  allowed  to  so  amend 
the  replication  as  to  make  a  formal  tender  of  the  money.'' 

In  the  present  case,  the  three  controlling  features  in 
that  are  wanting. 

There  the  plea  did  not  aver  the  payment  of  any  money 
in  compromise ;  in  the  present  case,  the  fact  of  payment 
is  averred  and  conceded. 

There  the  defendant  waived  the  necessity  of  tender  by 
joining  issue  on  the  replication.  Here  the  defendant 
moved  to  strike  it  out,  because  of  the  failure  to  tender 
the  money. 
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There  attention  was  first  called  to  the  failure  to  ten- 
der the  money  after  the  trial  had  concluded,  but  before 
the  jury  had  retired.  Here  attention  is  called  to  the 
fact  before  the  suit  was  proceeded  with,  and  as  soon  as 
fraud  was  alleged,  and  it  was  moved  that  the  suit  be  dis- 
missed. 

There  the  defendant  made  the  tender  so  soon  as  he 
was  called  upon  to  do  so.  Here  he  not  only  failed  to 
make  the  tender  upon  the  first  notice,  but  he  refused 
to  do  so  over  the  persistent  demands  of  the  defendant, 
and  then  only  when  compelled  to  do  so  by  the  trial  judge, 
and  in  order  that  his  suit  might  not  be  dismissed. 

The  judgment  of  the  court  below  will  be  reversed ;  and 
the  suit  dismissed  at  the  cost  of  plaintiff  in  this  court 
and  in  the  court  below. 
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Rutherford  et  al.  v.  Rutherford  et  al. 
(Jackson.    April  Term,  1906). 

1.  WILLS.    Owners  of  contingent  remainder  determined  upon 

happening  of  contingency,  when. 
'Wlhere  testator  devised  certain  property  to  two  nieces,  one-halC 
to  each,  for  their  sole  and  separate  use,  during  their  natural 
liyes,  with  remainder  over  to  their  respective  heirs  and  ex- 
pressly stipulated  that  If  either  should  die  without  children, 
"the  share  of  one  so  dying  shall  go  to  the  survivor,  or  the 
children  surviving,"  it  was  held  that  the  owners  of  the  con- 
tingent remainder  so  created  could  not  he  determined  until 
the  death  of  both  life  tenants. 

d.  PABTITION'.    Contingent  remaindermen  not  entitled  to. 
There  can  be  no  partition,  or  sale  for  partition,  among  contingent 
remaindermen. 

Case  cited  and  approved:    Land  Company  v.  Hill,  87  Tenn.,  589. 

8.  SAMS.    Statutes  relating  to,  are  in  pari  materia. 
The  statutes  of  this  State  relating  to  and  providing  for  partition 
in  kind  and  sale  for  partition  are  in  pari  materia  and  should 
be  construed  together. 

4.  SAME.  Sale  for,  at  suit  of  life  tenants,  when  for  benefit  of 
whole  estate,  notwithstanding  existence  of  contingent  re- 
mainder. 

Where  It  is  shown  to  be  for  the  manifest  interest  of  the  parties 
owning  the  entire  estate,  a  sale  of  the  whole  estate  for  par- 
tition at  the  suit  of  life  tenants  is  authorized  by  statute,  not* 
withstanding  the  existence  of  a  contingent  remainder. 

Code  cited  and  construed:  Sections  5010,  5020,  5040,  5042,  5070 
(8.);  3993,  4003,  4022,  4024,  4052  (M.  &  V.);  3262,  3272,  3291, 
8293,  3321  (1858). 
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Cases  cited  and  approved:  Freeman  v.  Freeman,  9  Heisk.,  301; 
Parker  v.  Peters,  2  Tenn.  Cas.,  639;  Reeves  v.  Reeves,  11 
Heisk.,  674;  Wilson  v.  Bogle,  95  Tenn.,  290;  Ridley  v.  Halli- 
day,  106  Tenn.,  607. 

0.  BAME.  Same.  Distribution  of  proceeds. 
In  such  case  the  life  estate  should  be  valued  and  paid  to  the 
life  tenants  and  the  residue,  belonging  to  the  contingent  es- 
tate, should  be  invested  under  the  order  of  the  court  for  the 
benefit  of  the  persons  ultimately  entitled  to  the  possession  of 
that  estate. 

Code  cited  and  construed:  Sections  5056  (S.);  4038  (M.  &  V.); 
3307  (1858). 

6.  SAICB.    Same.    Bxpense  for  benefit  of  whole  estate  paid  oat 
of  gross  fund,  when. 

Where  in  order  to  make  an  advantageous  sale  of  lands  in  par- 
tition proceedings  it  was  necessary  for  the  life  tenants  peti- 
tioning therefor  to  expend  considerable  sums  to  obtain  the  sur- 
render of  possession  by  certain  lessees,  the  life  tenants  were 

.  entitled  to  an  allowance  for  their  outlay  out  of  the  aggregate 
fund. 

7.  SAME.    Same.    Beal  estate  agent's  commissions. 

But  in  such  case,  commissions  due  to  a  real  estate  agent  should 
not  be  paid  out  of  the  fund  arising  from  the  sale,  but  by  those 
who  employed  such  agent. 


FROM  SHELBY. 


Appeal  from  the  Chancery  Court  of  Shelby  County. 
F.  H.  Heiskell^  Chancellor. 

Edgington  &  Edgington,  for  complainants. 
George  H.  Gillham,  for  defendants. 
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Me.  Justice  Neil  delivered  the  opinion  of  the  Court. 

In  the  year  1897  one  Frederick  Volmer  made  and  pub- 
lished his  last  will  and  testament,  which  contained  the 
following  provisions : 

"I  give,  devise,  and  bequeath  all  the  residue  of  my 
property,  real  and  personal  and  mixed,  to  my  nieces, 
Lula  D.  Rutherford,  wife  of  J.  R.  Rutherford,  and  Jose- 
phine Hampe,  to  their  sole  and  separate  use  free  from 
the  debts,  contracts,  control,  or  marital  rights  of  the 
said  J.  R.  Rutherford,  or  of  any  said  husband  either  of 
said  nieces  shall  have  hereafter ;  said  nieces  to  have  the 
use  and  benefit  of  said  property,  half  to  each,  for  and 
during  their  natural  lives  and  then  to  their  respective 
heirs  to  have  their  own  half. 

*^What  I  mean  to  say  is  that  if  either  of  these  nieces 
shall  die  without  children,  the  share  of  the  one  so  dying 
shall  go  to  the  survivor  or  the  surviving  children." 

The  two  nieces  mentioned  in  the  will  are  the  com- 
plainants in  the  present  bill.  Mrs.  Rutherford  has  sev- 
eral children,  all  minors,  Josephine  Hampe,  after  date 
of  the  will,  intermarried  with  Frank  CFOonner.  She  has 
no  children. 

Mr.  Volmer  left  several  tracts  and  lots  of  land  which 
passed  under  the  will;  none  of  these,  however,  need  be 
specially  referred  to  herein  except  the  tract  af  sixty-three 
acres  lying  near  the  city  of  Memphis. 

Prior  to  the  present  proceeding  a  bill  was  filed  by  J. 
W.  Winkler,  as  guardian  of  the  children  of  Mrs.  Ruther- 
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ford,  against  the  said  children  and  Mrs.  Rutherford  and 
Mrs.  O'Conner,  for  certain  purposes  which  need  not  be 
specially  mentioned  here.  The  result  of  that  litigation, 
so  far  as  concerns  the  present  controversy,  was  that  tho 
children  or  the  estate  represented  by  them,  acquired  free 
of  the  life  estate  five  acres  undivided,  or  as  it  is  other- 
wise expressed  in  the  decree  of  that  case,  five  sixty-thirds 
of  the  sixty-three  acres.  That  proceeding  is  not  before 
us;  we  have  only  its  results. 

The  original  bill  in  the  present  case  was  filed  by  the 
two  life  tenants  against  the  children  of  Mrs.  Ruther- 
ford and  their  guardian,  G.  W.  Winkler,  to  have  the 
sixty-three  acres  sold  for  partition  or  division  of  pro- 
ceeds. 

The  chancellor,  after  hearing  evidence,  accepted  and 
confirmed  an  oflfer  of  |1,200  per  acre  for  seven  and  one- 
half  acres  of  the  sixty-three  acres,  but  in  his  decree  of 
confirmation  reserved  the  question  as  to  whether  the  sale 
should  be  treated  as  one  under  the  law  of  partition  or  as 
a  sale  purely  for  reinvestment. 

Subsequently  an  amended  bill  was  filed  by  complain- 
ants in  a  double  aspect  treating  the  proceeding  both  as 
one  instituted  to  effect  a  partition  by  means  of  sale  and 
as  seeking  to  make  a  sale  for  reinvestment.  Under  this 
bill  the  chancellor  confirmed  the  sale  to  A.  B.  Nickev  & 
Sons,  the  persons  who  had  made  the  offer  above  men- 
tioned, as  a  sale  made  for  reinvestment  He  held  that 
the  estate  was  such  that  the  statutes  concerning  parti- 
tion and  sale  for  partition  did  not  apply. 
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Complainants  made  application  to  have  their  life 
estate  valued  and  paid  out  to  them.  This  was  declined 
by  the  chancellor. 

From  this  decree  the  first  special  appeal  was  prayed 
by  complainants;  subsequently  another  special  appeal 
was  prayed,  and  is  now  before  us,  but  at  present  we  shall 
consider  only  the  one  which  we  have  si)ecifically  men- 
tioned. 

The  question  suggested  turns  on  the  point  as  to 
whether  the  interests  were  such  that  they  could  be  made 
the  subject  of  a  sale  for  partition. 

Of  course  there  could  be  no  partition  or  sale  for  parti- 
tion among  the  remaindermen,  because  their  rights  are 
purely  contingent.  The  children  of  Mrs.  Rutherford 
have  no  vested  interest  in  the  property.  It  is  impossi- 
ble to  say  at  this  date  who  will  be  the  ultimate  owners 
of  the  remainder.  This  cannot  be  determined  until  the 
death  of  both  Mrs.  Rutherford  and  Mrs.  O'Conner.  If 
Mrs.  O'Conner  should  die  without  children  leaving  her 
sister  Mrs.  Rutherford  surviving  her,  we  think  under  a 
true  construction  of  the  will  Mrs.  O'Conner's  half  inter- 
est would  go  to  Mrs.  Rutherford.  If  Mrs.  Rutherford 
should  die  without  children  her  interest  would  go  to 
Mrs.  (y.Conner.  If  either  should  die  leaving  children, 
the  interest  of  that  one  would  go  to  her  children.  If  one 
should  die  without  children  after  the  death  of  the  other, 
who  had  died  leaving  children,  the  share  of  the  one  so 
dying  without  children  would  go  to  the  surviving  chil- 
dren of  the  other.    Of  course  it  would  be  impossible  to 
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partition  op  make  sale  for  partition  among  interests 
»o  uncertain  as  to  the  person  who  shall  ultimately  take. 
La/nd  Company  v.  Hill  et  al,  87  Tenn.,  589,  610,  611,  11 
S.  W.,  797. 

But  this  does  not  prevent  the  life  tenants  from  having 
a  partition  or  a  sale  for  partition.  Our  statutes  upon 
the  subject  contemplate  the  existence  of  contingent  es- 
tates which  cannot  be  made  the  subject  of  partition  or  of 
sale  for  division,  and  provide  for  the  enforcement  of  the 
rights  of  others,  notwithstanding  the  existence  of  such 
contingent  estates.  The  sections  of  the  Code  upon  the 
subject  of  partition  in  kind  and  of  sale  for  partition  are 
in  pari  materia^  and  must  be  construed  together. 

In  section  5042  of  Shannon's  Code,  it  is  provided  that 
any  person  entitled  to  a  partition  of  premises  under  the 
preceding  sections  shall  be  equally  entitled  to  have  the 
premises  sold  for  division,  if  they  are  so  situated  that 
partition  cannot  be  made,  or  if  they  are  of  such  a  de- 
scription that  it  would  be  manifestly  for  the  advantage 
of  the  parties  that  they  should  be  sold  instead  of  parti- 
tioned. 

In  section  5010  the  right  of  partition  is  given  along 
with  other  persons,  to  the  hoders  of  life  estates. 

In  section  5020,  it  is  provided  in  respect  of  the  peti- 
tion as  follows: 

"In  case  any  one  of  more  of  such  parties  or  the  share 
or  quantity  of  interest  of  any  of  the  parties  be  unknown 
to  the  petitioner,  or  be  uncertain  or  contigent,  or  the 
ownership  of  the  inheritance  shall  depend  upon  an  exe- 
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cutory  devise,  or  the  remainder  shall  be  a  contingent  re- 
mainder, so  that  such  parties  cannot  be  named,  the  facta 
shall  be  set  forth  in  such  petition." 

In  section  5040,  it  is  enacted  that  the  partition  is  con- 
clusive "on  all  parties  named  in  the  proceedings  who 
have  at  the  time  any  interest  in  the  premises  divided,  as 
owners  in  fee  or  as  tenants  for  years  or  as  entitled  to  the 
reversion,  remainder,  or  inheritance  of  such  premises 
after  the  termination  of  any  particular  estate  therein  ^  or 
who,  by  any  contingency  in  any  will,  conveyance,  or 
otherwise,  may  be  or  may  become  entitled  to  any  benefi- 
cial interest  in  the  premises ;  or  who  shall  have  any  in- 
terest in  any  individual  share  of  the  premises,  as  tenants 
for  years,  for  life,  by  the  curtesy,  or  in  dower." 

In  section  5070,  referring  to  the  subject  mentioned  ia 
section  5020,  it  is  said  under  the  article  headed :  "Dis- 
position of  proceeds  of  sale,"  that :  "Where  any  of  the 
persons  are  absent  from  the  State,  are  without  legal  re- 
presentatives in  this  State,  or  are  not  known  or  named  in 
the  proceedings,  the  court  will  direct  the  shares  of  such 
parties  to  be  invested  in  permanent  securities  at  interest, 
for  the  benefit  of  such  parties,  until  claimed  by  them  or 
their  legal  representatives." 

It  is  held  in  Freeman  v.  Freeman,  9  Heisk.,  301,  that 
the  existence  of  such  contingent  interests  will  not  pre- 
vent a  sale  for  division  of  proceeds.  It  was  held  in  that 
case  that  the  persons  in  being  in  whom  the  contingent 
remainder  would  become  a  vested  estate,  if  the  life  estate 
should  fall  in  during  the  pendency  of  the  proceedings, 
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would  represent  the  ultimate  contingent  remaindermen 
under  the  theory  of  virtual  representation.  See,  also, 
Parker  v.  Peters,  2  Tenn.  Cas.,  636 ;  Ridley  v.  Halliday, 
106  Tenn.,  607,  61  S.  W.,  1025,  53  L.  R.  A.,  477,  82  Am. 
St.  Rep.,  902. 

No  injury  could  be  sustained  by  the  contingent  re- 
maindermen, by  a  sale  for  division,  because  there  could 
be  no  sale,  unless  it  should  be  made  to  appear  that  it 
would  be  for  the  benefit  not  only  of  the  life  tenants,  but 
of  the  whole  estate.  Reeves  v.  Reeves,  11  Heisk.,  674; 
Wilson  V.  Bogle,  95  Tenn.,  290,  293,  294,  32  S.  W.,  386, 
49  Am.  St  Rep.,  929. 

It  is  also  to  l>e  observed  that  a  sale  for  partition  may 
be  made  not  only  where  the  land  is  of  such  a  description 
that  it  cannot  be  partitioned  in  kind,  but  also  where  the 
land  is  so  situated  that  it  would  be  manifestly  for  the  ad- 
vantage of  the  parties  that  it  should  be  sold  instead  of 
partitioned.  In  view  of  this  principle  it  was  held  in 
Wilsofi  V.  Bogle,  supra,  that  a  tract  of  one  thousand 
acres  should  be  sold  for  division  of  proceeds  rather  than 
partitioned  among  four  persons,  because  it  was  suitable 
only  for  mining,  and  the  water  and  the  timber  were  so 
located  upon  the  land  with  respect  to  each  other  that  it 
would  he.  best  that  one  person  should  own  the  whole 
tract.  So  in  the  present  case,  it  was  shown  in  the  court 
below  that  the  land  was  so  situated  in  respect 
of  its  location,  near  two  lines  of  railway  as  that 
it  would  be  most  advantageous  to  the  parties  that  it 
should  be  sold  in  small  parcels  for  factory  purposes.    It 
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was  shown,  in  substance,  that  if  it  should  be  partitioned 
it  could  not  be  used  to  advantage.  It  was  also  shown 
that  there  was,  when  the  proceedings  were  instituted, 
an  active  demand  for  this  class  of  property  for  factory 
purposes,  and  that  this  demand  will  probably  continue 
for  a  time,  and  should  be  taken  advantage  of. 

From  what  has  been  said  it  is  apparent  that  a  sale  for 
partition  can  be  very  properly  made  under  such  a  state 
of  facts  as  shown  in  this  record,  notwithstanding  the 
existence  of  a  contingent  estate.  The  sale  under  such 
circumstances  would  be  really  for  the  purpose  of  en- 
abling the  life  tenants  to  obtain  partition  and  enjoyment 
of  their  estate  and  for  the  reinvestment  of  such  portion 
of  the  proceeds  as  should  belong  to  the  contingent  estate. 

It  is  provided  in  section  5056  of  Shannon's  Code,  that 
the  life  estate  may  be  valued  and  paid  over  to  the  life 
tenant.  We  are  of  opinion,  therefore,  that  the  sale  for 
division  of  proceeds  was  proper  in  the  present  case,  and 
that  the  cause  should  be  remanded  to  the  chancery  court 
of  Shelby  county  to  the  end  that  the  share  of  the  two  life 
tenants  may  be  valued  and  paid  out  of  them,  and  that 
the  residue  of  the  fund,  that  belonging  to  the  contingent 
estate,  should  be  kept  in  court  and  invested  in  perman- 
ent securities  for  the  benefit  of  such  person  or  persons 
as  may  ultimately  become  entitled  to  that  estate  in  pos- 
session when  the  contingency  on  which  it  turns  shall  be 
ascertained  by  the  happening  of  the  event.  We  are  of 
opinion  that  future  sales  in  this  case  should  be  treated  in 
the  same  way. 
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The  other  special  appeal  referred  to  is  based  upon  the 
following  facts:  The  seven  and  one-half  acres  was 
rented  as  a  part  of  thirty-three  and  one-half  acres.  In 
order  to  induce  the  three  persons  who  had  the  land 
rented,  John  Robilio,  Casone  Francisco,  and  Brusi  Guis- 
eppa,  to  surrender  their  lease  on  the  land,  the  life  ten- 
ants were  compelled  to  make  an  allowance  of  f  180  on  the 
total  rents  and  to  pay  f  500  in  cash.  They  ask  reimburse- 
ment for  this  sum  out  of  the  aggregate  fund.  The  sale  of 
the  seven  and  one-half  acres  at  |1,200  per  acre  was  work- 
ed up  by  two  real  estate  agents  in  Memphis,  I.  F.  Peters 
and  H.  C.  Williamson  Land  Investment  Company.  Each 
of  these  persons  claim  f  225,  or  an  aggregate  of  f  450,  be- 
ing five  per  cent,  on  the  purchase  price,  as  compensation 
for  their  services,  as  such  real  estate  agents. 

The  complainants  and  the  guardian  ad  litem  consent 
that  these  two  amounts  should  be  allowed.  The  chancel- 
lor, however,  disallowed  them. 

The  sale  was  a  very  advantageous  one.  It  could  not 
have  been  made  if  the  tenants  had  refused  to  surrender 
their  lease.  An  effort  was  made  to  procure  a  surrender 
of  the  lease  from  them  for  a  less  sum,  but  this  could  not 
be  effected.  The  alternative  was  then  presented  of  pay- 
ing the  sum  demanded  or  of  allowing  the  sale  to  fall 
through.  We  think  there  could  be  no  doubt  of  the  wis- 
dom of  the  parties  in  consenting  to  make  the  payment. 
We  think  it  equally  clear  that  this  should  be  allowed  out 
of  the  aggregate  fund. 

We  are  of  opinion,  however,  that  the  claim  of  the  two 
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real  estate  agents  should  not  be  allowed  out  of  the  fund. 
That  expense  must  be  taken  care  of  by  those  who  em- 
ployed the  agents  referred  to. 

The  result  is  that  the  chancellor's  decree  will  be  modi- 
fied and  reversed  so  as  to  conform  to  the  above  opinion, 
and  the  cause  will  be  remanded  for  further  proceedings. 

The  cost  of  the  appeal  will  be  paid  out  of  the  aggregate 
fund. 
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Robinson  v.  Bla^nkenship  et  al. 


{Jackson.    April  Term,  1906). 


1.  DBBDS.  Limitation  over,  after  life  estate,  to  heirs  of  grantor 
does  not  create  remainder,  but  leaves  reversion  in  grantor, 
disposable  by  him. 

Where  one  gives  an  estate  to  another  for  life,  with  remainder 
limited  to  his  heirs,  while  such  limitation  may  be  designated 
as  a  remainder,  nevertheless,  by  the  common  law,  it  is  not  a 
remainder  vesting  in  the  heirs  by  purchase  but  an  estate  con- 
tinuing in  the  grantor  as  the  reversion  in  fee,  which  he  may 
convey  by  subsequent  deed. 

2.  SAMB.  Same.  The  term  heirs  is  not  a  word  of  purchase  in  a 
limitation  over  to  the  heirs  of  the  grantor.  Case  in  judgment. 

Where  a  husband  conveyed  to  his  wife  an  estate  for  life,  with 
remainder  to  himself  or  his  own  heirs  and  then  made  to  her 
a  second  deed  conveying  the  same  property  in  fee,  reserving 
to  himself  a  right  of  occupation  during  her  life,  and  after  his 
death  she  mortgaged  the  property,  it  was,  upon  bill  filed  to 
construe  said  deeds  and  foreclose  the  mortgage,  held  that  the 
limitation  over  to  the  heirs  of  the  grantor  did  not  vest  in  them 
an  estate  by  purchase  but  left  in  the  grantor  the  reversion 
which  was  transferable  by  him. 

Case  cited  and  approved:  Hoover's  Lessee  v.  Gregory,  10  Terg.» 
461. 


FROM   GIBSON. 


Api)eal  from  the  Chancery  Court  of  Gibson  County. 
-John  S.  Cooper,  Chancellor. 
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Ed  Smith,  for  Robinson. 

W.  M.  McOall,  for  Blankenship  et  al. 


>-  Mr.  Chief  Justice  Beard  delivered  the  opinion  of  the 
Conrt. 

The  present  case  involves  as  its  only  question  the  con- 
structions of  the  concluding  clause  in  the  habendum  of  a 
deed  made  by  J.  IVf .  Blankenship  to  his  wife,  M.  A.  Blank- 
enship, on  the  5th  of  March,  1888,  conveying  to  her  cer- 
tain real  estate.  The  whole  of  the  habendum  is  as  fol- 
lows :  "To  have  and  to  hold  unto  the  said  M'.  A.  Blank- 
enship during  her  natural  life  (or .so  long  as  she  may  re- 
main a  widow  in  the  event  I  should  die  before  she  does ) , 
together  with  all  the  appurtenances  thereunto  belong- 
ing, with  remainder  to  me  in  event  she  should  die  before 
I  do,  and,  should  she  survive  me,  then  at  her  death  or 
marriage  to  my  heirs  at  law.'' 

In  1895  the  grantor  in  this  deed  made  a  second  deed  to 
his  wife,  by  which  he  undertook  to  convey  to  her  the 
property  covered  by  that  deed  in  fee  simple,  subject 
alone  to  the  right  upon  the  part  of  the  grantor  to  occupy 
the  same  and  receive  the  rents  thereof  during  her  natural 
life.  After  the  execution  and  delivery  of  this  second 
deed,  the  husband  died  leaving  surviving  him  Mrs.  M. 
A.  Blankenship  and  two  children,  one  a  son  and  the 
other  a  daughter.  The  son  died,  leaving  one  heir,  a  boy. 
The  daughter  married.  Subject  to  the  death  of  the  hus- 
band, Mrs.  Blankenship  made  a  mortgage  on  this  prop- 
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erty  for  the  purpose  of  securing  a  note  executed  by  her 
to  the  intestate  of  the  present  complainant,  the  proceeds 
of  this  note  being  used  for  the  purpose  of  satisfying  a 
mortgage  on  the  same  property  made  by  her  deceased 
husband  in  his  lifetime.  The  holder  of  the  note,  it  being 
unpaid,  filed  the  present  bill  to  foreclose  that  mortgage 
and  appropriate  its  proceeds  to  the  satisfaction  of  this 
claim.  The  daughter  of  J.  M.  Blankenship,  the  grantor 
of  the  two  deeds  first  mentioned,  with  her  husband  and 
the  grandson  of  the  grantor,  as  well  as  the  mortgagor, 
Mrs.  Blankenship,  were  made  parties  defendant  to  the 
cause. 

The  heirs  of  J.  M.  Blankenship  insist  that  they  take 
as  purchasers  under  the  terms  of  the  reservation  in  the 
habendum  clause  of  the  deed  of  1888,  which  has  been 
hereinbefore  set  out. 

It  will  be  seen  that  an  estate  during  her  natural  life, 
or  as  long  as  she  remained  a  widow,  should  she  survive 
her  husband,  was  given  by  that  deed  to  Mrs.  Blanken- 
ship, this  grant  covering  only  a  part  of  the  grantor^s 
fee-simple  title.  Upon  the  termination  of  the  life  estate, 
the  grantor  surviving,  as  a  reversioner  he  would  have 
been  entitled  at  once  to  enter  upon  the  possession  of  the 
property,  or  if  he  was  dead  at  that  time,  then  his  heirs, 
occupying  the  place  of  the  grantor,  could  have  asserted 
the  same  right.  The  interest  which  the  grantor  had  after 
the  grant  of  the  life  estate  to  his  wife,  determinable  upon 
her  marrying  again  should  she  become  his  widow,  was 
technically  an  estate  in  reversion,  remaining  in  him  and 
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his  heirs  upon  execution  of  his  deed,  and  the  nature  of 
that  estate  could  not  be  changed  by  calling  it  a  remain- 
der. So  that  if  after  the  creation  of  this  life  estate  de- 
terminable at  an  earlier  period  by  the  marriage  of  the 
wife  of  the  grantor,  should  she  survive  as  his  widow,  he 
had  simply  reserved  a  remainder  to  himself  without 
more,  the  law  fixing  the  character  of  the  estate  which  re- 
mained in  him  as  a  reversion,  would  have  let  him  into 
the  possession  upon  the  determination  of  the  estate  gran- 
ted as  a  reversion,  rather  than  as  remainderman.  So  it 
was,  the  grant  of  1885  being  in  the  terms  assumed,  there 
is  no  doubt  that  the  later  deed  would  have  carried  to 
Mrs.  Blankenship  the  title  in  fee  to  the  proi)erty,  sub- 
ject alone  to  the  life  estate  which  the  grantor  reserved  to 
himself.  Now  is  the  estate,  which,  as  has  been  seen,  was 
a  reversion  and  not  a  remainder  in  the  grantor,  altered 
or  aflfected  by  the  terms  of  the  deed,  so  far  as  his  heirs 
are  concerned? 

As  it  is  well  settled  that  there  are  no  heirs  to  a  living 
I)erson,  if  these  defendants  take  under  the  clause  of  the 
deed  which  they  insist  created  an  estate  in  them,  then 
they  must  take  as  contingent  remaindermen.  But  they 
cannot  take  in  that  character,  for  upon  the  authority  of 
many  English  cases,  the  earliest  of  these  referred  to  be- 
ing one  found  in  Lord  Coke's  Report,  the  rule  as  stated 
in  the  text  of  volume  24,  p.  398,  of  the  American  & 
English  Encyclopedia  of  Law,  is  as  follows :  ^^An  excep- 
tion to  contingent  remainders  is  where  the  remainder  is 
limited  to  the  heirs  of  the  grantor.    This  exception  rests 
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on  the  principle  that,  while  such  a  limitation  is  de- 
signated as  a  remainder,  it  is  not  a  remainder  at  all,  but 
is  an  estate  which  continues  in  the  grantor  as  the  rever- 
sion in  fee." 

This  rule  thus  announced  is  stated  by  Mr.  Washburn 
^1^ id'  ^^  *^^  second  volume  on  Real  Property  (top  page  525) 
^  \SL^  ^^  *^^  well-settled  common-law  rule.  He  says,  treating 
of  the  subject  of  contingent  remainders,  that  "there  are 
what  seems  to  be  exceptions  to  the  fourth  clause  of  such 
remainders.  Prominent  among  these  are  limitations 
coming  within  the  rule  in  Shelley's  Case.  This  rule  will 
be  more  fully  explained  hereafter,  but  as  showing  how 
far  it  forms  the  exception  above  referred  to,  it  is  proper 
to  state  that  it  is  accepted  as  one  of  the  dogmas  of  com- 
mon law,  that  if  one  makes  a  limitation  to  another  for 
life,  with  a  remainder  over  immediately  or  mediately  to 
his  heirs,  or  heirs  of  his  body,  the  heirs  do  not  take  re- 
mainders at  all,  but  the  word  "heirs"  is  regarded  as  de- 
fining or  limiting  the  estate  which  the  first  taker  has  and 
his  heirs  take  by  descent  and  not  by  purchase.  So,  if  a 
man  by  his  will  gives  an  estate  to  the  devisee  for  life, 
with  a  remainder  over  to  his  own  heirs,  they  do  not,  at 
common  law,  take  as  remaindermen  by  the  will,  but  by 
descent  as  reversioners  and  heirs;  that  being  regarded 
as  the  better  title."  To  the  same  effect  are  4  Kent,  p. 
506,  and  Hoover's  Lessee  v.  Gregory^  10  Yerg.,  451. 

From  the  earliest  period  of  the  judicial  history  of 
tliis  State,  the  rule  in  Shelley's  Case  was  recognized 
and  applied  by  this  court,  and  it  required  the  act  of  1851- 
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52  to  abolish,  it.  The  operation  of  that  act,  however,  by 
its  terms  is  confined  to  a  case  where  a  remainder  is 
limited  to  the  heirs,  or  to  the  heirs  of  the  body  of  a  per- 
son, to  whom  a  life  estate  in  the  same  premises  is  given. 
There  has  never  been  a  statute  passed  in  this  State  affect- 
ing the  other  common-law  rule  which  in  a  case  like  the 
present,  where  the  testator  or  grantor  disposing  of  a  life 
estate,  in  terms,  seeks  to  create  a  remainder  in  his  own 
heirs,  lets  these  heirs  in  upon  the  termination  of  the  life 
estate,  as  reversioners  rather  than  as  remaindermen. 
As  reversioners  their  estate  comes  to  thjem  by  descent 
and  not  by  purchase,  there  being  nothing  in  the  context 
in  the  instrument  to  indicate  that  the  grantor  used  the 
term  "heirs"  in  the  sense  of  children.  This  being  so,  the 
fee-simple  title  in  the  property  in  controversy  was  in  the 
grantor,  the  ancestor  of  these  heirs,  and  he  had  the  full 
right  to  dispose  of  it  as  he  did  in  his  second  deed.  It 
follows,  that  the  mortgage  made  by  Mrs.  Blankenship 
conveyed  the  whole  title  to  the  mortgagee,  and  these  de- 
fendants setting  up  a  claim  under  the  deed  of  1888  are 
without  interest  in  the  same. 

The  decree  of  foreclosure  pronounced  by  the  chancel- 
lor was  without  error,  and  the  same  is  in  all  things  con- 
firmed. 


fll6    627' 
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Memphis  State  Line  Raimoad  Company  v.  Forest 

Hill  Cemetery  Co. 

( Jackson .    April  Term,  1906 ) . 

1.  OEMETEBT  GOMPANT.    Lands  of,  dedicated  to  public  use. 

The  lands  acquired  for  cemetery  purposes,  pursuant  to  the  terms 
of  its  charter,  by  a  cemetery  company  incorporated  under  the 
general  laws  of  this  State,  are  thereby  dedicated  to  a  public 
use. 

8,  8AMB.    Same.    Not  defeated  by  fact  that  incorporators  may 

make  profit;  nor  because  charter  does  not  fix  price  of  lots. 
The  public  purpose  to  which  such  lands  are  dedicated  is  not  de- 
feated, and  the  use  rendered  a  private  one,  by  the  fact  that 
the  incorporators  may  realize  a  profit  out  of  the  enterprise, 
nor  because  the  charter  does  not  fix  the  prices  at  which  burial 
lots  are  to  be  sold. 

Case  cited  and  approved:    Ryan  v.  Terminal  Co.,  102  Tenn.,  111. 

8.  SAME.    Same.    Not  defeated  by  charter  power  to  mortgage. 

Nothing  can  be  mortgaged  except  net  proceeds  of  lots. 
The  power  to  mortgage  contained  in  the  charter  of  a  cemetery 
company  incorporated  under  the  general  laws  of  this  State 
does  not  negative  an  intention  that  its  property  shall  be  de- 
voted to  a  public  use;  for  the  nature  of  the  rights  secured 
by  the  charter  to  lot  owners  is  such  as  to  forbid  the  mort^ 
gaging  of  anything  except  that  part  of  the  proceeds  of  lots 
sold  which  is  not  devoted  to  the  maintenance  and  improvement 
of  the  cemetery — the  charter  containing  a  provision  that 
twenty-five  per  cent  of  the  proceeds  of  the  lots  sold  shall  be 
devoted  to  such  purposes. 

Cases  cited  and  approved:  Oakland  Cemetery  Co.  v.  People's 
Cemetery  Co.,  93  Tex.,  569;  Waldron's  Petition,  26  R.  I.,  84; 
Thompson  v.  Hickey,  59  How.  Prac.  (N.  Y.),  434;  Schroeder 
V.  Wanzor,  86  Hun  (N.  Y.),  423. 
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4.  SAME.  Same.  Must  sell  to  all  who  apply,  without  discrim- 
ination. 

Such  cemetery  company,  being  organized  for  a  general  public 

purpose,  must  sell  to  all  who  may  apply  "the  same  measure 
of  accommodation  for  the  same  measure  of  money."  The  power 
conferred  by  the  charter  upon  its  board  of  directors  to  sell 
the  lots  "in  such  manner"  as  they  may  determine,  has  reference 
to  the  modes  and  terms  of  payment,  the  taking  of  securities 
therefor,  and  the  like,  and  not  to  the  persons  to  whom  they 
shall  sell. 

Case  cited  and  approved:  Evergreen  Cemetery  Assn.  v.  Beecher, 
53  Conn.^  551. 

5.  EMINENT  DOMAIN.  Property  devoted  to  public  use  cannot 
be  taken  for  another  public  use  without  legislative  authority, 
and  then  necessity  must  be  absolute. 

Property  devoted  to  one  public  use  cannot  be  lawfully  taken  for 
another  and  inconsistent  use  without  express  or  plainly  implied 
legislative  authority;  nor  can  one  public  corporation  condemn 
and  appropriate  land  already  devoted  to  the  public  use,  for 
the  sake  of  economy,  or  by  virtue  of  any  necessity  created  for 
its  convenience.  Nothing  less  than  absolute  necessity  which 
arises  from  the  very  nature  of  things  will  warrant  such  a  pro- 
ceeding. 

For  cases  cited  see  opinion  (post,  pp,  412-414). 

6.  SAME.     Same.    Rule  not  changed  by  ch.  186,  Acts  1885. 
Chapter  135,  Acts  1885,  providing  that  our  general  statutes  con* 

ferring  the  right  of  eminent  domain  shall  be  so  extended  as 
to  "apply  to  and  include  the  condemnation  and  taking  of  the 
property,  privileges,  rights,  or  easements  of  private  corpora- 
tions for  public  purposes  or  internal  improvements"  does  not 
remove  the  limitations  upon  the  exercise  of  the  power  of  emi* 
ment  domain  stated  in  headnote  5. 

Act  cited  and  construed:    1885,  ch.  135. 

Case  cited  and  distinguished:     Railroad  v.   Telegraph  Co.,  101 
•  Tenn.,  62. 

116  Tenn.— 26 


402  TENNESSEE  REPORTS.       [116  Tenn. 


Railroad  Co.  v.  Cemetery  Co. 


7.  SAKE.    Same.    CemeterieB  not  subject  to  be  taken  for  an- 
other public  use. 

In  view  of  our  statutory  proyisions  designed  for  the  protection 
of  the  burial  places  of  the  dead,  it  will  not  be  presumed  that 
the  general  language  employed  in  the  statutes  governing  the 
exercise  of  the  power  of  eminent  domain  was  intended  to  au- 
thorize the  taking  of  such  property  for  another  and  inconsistent 
public  use. 

Acts  cited:     1873,  ch.  94';  1857-8,  ch.  63. 

Code  cited:  Sees.  3053-3058,  6512,  6524,  6772  (S.);  sees.  2804- 
2309,  5413,  5425,  5659  (M.'ft  V.);  sees.  4664,  4849  (1858). 

Case  cited  and  distinguished:  Re  Application  Board  of  Street 
Opening  and  Improvement,  133  N.  T.,  329. 

8.  SAMB.    Same.    Same.    Case  in  Judgment. 

A  railroad  company  cannot  condemn  a  right  of  way  through  a 
tract  of  180  acres  of  land  acquired  for  use  as  a  cemetery  by  a 
company  incorporated  for  that  purpose,  where  the  plans  de- 
vised by  the  company  contemplate  the  use  of  the  whole  as  a 
cemetery,  although  only  about  thirty-six  acres  have  thus  far 
been  occupied  by  the  burial  of  bodies,  and  the  proposed  right 
of  way  would  occupy  4.49  acres,  passing  through  a  comer  of 
the  tract  not  yet  used  for  burial  purposes,  and  severing  23.35 
acres  from  the  main  body;  it  appearing  that  there  are  two 
other  routes  available  to  the  railroad  company,  each  of  which, 
however,  would  be  more  expensive  than  the  route  through  the 
cemetery. 

Cases  cited  and  distinguished:  Colorado  Eastern  Ry.  Co.  v.  Un« 
ion  Pac.  Ry.  Co.,  41  Fed.,  293;  Chi.  ft  N.  W.  R.  Co.  v  Chicago 
R.  R.  Co.,  25  Am.  ft  Eng.  R.  R.  Cas.,  154. 


FROM  SHELBY. 


Certiorari  to  the  Circuit  Court  of  Shelby  County. — 
J.  P.  Young,  Judge. 
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Mb.  Justice  Neil  made  a  statement  of  the  case  as  fol- 
lows. 

The  purpose  of  the  present  proceeding  was  to  condemn 
a  right  of  way  for  the  plaintiff  railway  company  throuj^rh 
Forest  Hill  Cemetery.  Forest  Hill  Cemetery  is  located 
something  over  two  miles  from  the  city  of  Memphis.  It 
comprises  180  acres.  The  railroad  proposes  to  run 
through  the  southeast  comer,  appropriating  four  and 
forty-nine  one  hundredths  acres,  and  severing  from  the 
body  of  the  cemetery  twenty-three  and  thirty-five  one 
hundredths  acres  lying  east  of  its  line.  There  are  no 
bodies  interred  along  the  proposed  line  of  railway;  this 
portion  of  the  cemetery  being  at  present  covered  with 
wild  growths.  Before  the  present  proceedings  were  be- 
gun, however,  a  plan  had  been  devised  and  had  been 
partly  executed  for  adorning  all  the  grounds  belonging 
to  the  cemetery  company  so  as  to  make  them  harmon- 

« 

ious  and  beautiful  in  all  their  parts.  The  ground  in 
question  is  the  most  desirable  of  all  the  180  acres  from 
a  scenic  point  of  view.  The  cemetery  has  been  in  use  as 
a  place  for  interment  about  eight  years,  and  during  this 
period  1,300  bodies  have  been  buried  therein,  in  a  space 
covering  about  thirty -six  acres. 

There  are  two  other  routes  along  which  the  railroad 
might  be  located  without  touching  the. cemetery.  One 
of  these  routes  lies  north  of  the  cemetery  and  runa 
parallel  with  the  line  of  the  Union  Railway  Company. 
This  would  be  a  more  expensive  route  than  the  one  in 
question,  however,  because   of   the   topography   of  the 
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country,  and  also  from  the  fact  that  there  are  residences 
along  the  line.  It  is  also  suggested  that  this  line  would 
load  through  the  Jewish  Cemetery  in  the  same  neighbor- 
hood through  a  tract  in  which  bodies  have  been  interred ; 
but  the  evidence  shows  that  the  line  may  be  run  along 
this  route,  so  as  not  to  interfere  with  the  last-mentioned 
cemeterv.  The  evidence  shows  that  there  is  another  line 
along  which  the  road  might  be  located,  lying  south  and 
east  of  Forest  Hill  Cemeterv.  The  construction  and 
maintenance  of  this  line,  however,  would  be  much  more 
expensive  than  the  one  through  Forest  Hill  Cemetery, 
owing  to  the  fact  that  there  would  have  to  be  a  very  deep 
cut  made  through  a  hill. 

The  evidence  also  shows  that  the  present  line  may  be 
pursued  without  interfering  with  Forest  Hill  Cemetery, 
by  making  a  curve  around  it,  but  the  construction  and 
operation  of  such  a  line  would  be  more  difficult  than  the 
one  now  laid  out. 

Forest  Hill  Cemetery  was  chartered  in  1892.  The 
charter,  among  other  things,  contains  the  following  pro- 
visions :  "The  said  corporation  shall  have  the  power  to 
purchase  land,  not  exceeding  two  hundred  acres,  situ- 
ated not  less  than  one  mile  from  the  corporation  line  of 
a  town  containing  fifteen  thousand  inhabitants,  nor  less 
than  two  miles  from  the  corporation  line  of  a  town  con- 
taining a  greater  number  of  inhabitants,  to  be  used  as  a 
cemetery  or  burying  ground  forever ;  to  lay  the  same  off 
into  suitable  avenues  or  walks  and  embellished  with 
trees,  shrubbery  or  flowers,  subdivide  the  grounds  into 
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lots,  suitable  for  graves,  monuments  and  vaults,  and 
sell  the  same  in  such  manner  as  the  board  of  directors 
may  determine,  and  all  lots  thus  sold  to  purchasers  shall 
forever  be  free  from  attachment  or  the  levy  of  an  execu- 
tion. .  .  .  Said  corporation  may  hold  any  grant  or  be- 
quest in  money  or  other  property  and  shall  faithfully  ap- 
ply the  same  for  the  improvement  of  said  cemetery,  or  in 
the  erection  or  preservation  of  any  tomb  or  monument, 
according  to  the  terms  of  said  grant  or  bequest.  It  shall 
be  the  duty  of  the  corporation  to  set  apart  twenty-five 
per  cent  of  all  lots  sold,  to  be  denominated  an  imppov- 
ment  fund,  and  the  same  to  accumulate  until  the  interest 
amounts  to  a  sufficient  sum  to  keep  in  order  the  entire 
grounds  used  as  a  cemetery,  and  any  person,  or  the  de- 
scendants of  any  person,  who  has  bought  a  lot  shall  have 
the  right  to  look  after  and  see  to  the  preservation  of  the 
said  fund  and  the  proper  application  of  the  interest 
Until  the  interest  on  the  fund  accumulated,  as  aforesaid, 
is  sufficient  for  the  purpose  aforesaid,  the  corporation  is 
bound  to  keep  the  grounds  in  order  out  of  the  remaining 
three-fourths  of  the  proceeds  of  the  lots." 

In  the  actual  practice  of  the  cori>oration  under  its 
charter,  it  holds  itself  out  as  being  willing  to  sell,  and  it 
does  sell,  lots  to  any  one  who  will  apply  therefor,  and 
pay  the  price  demanded,  except  to  members  of  the  negro 
race.  It  does  not  appear,  however,  that  any  person  of 
the  latter  race  has  ever  sought  or  offered  to  buy  a  lot  or 
lots  in  this  cemetery.  In  the  court  below  the  railway 
was  granted  the  right   of   condemnation   through   this 
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cemetery,  and  damages  were  assessed.  ThepeuiXm  the  de- 
fendant cemetery  company  brought  the  case  to  this  court 
on  petition  for  certiorari  and  supersedeas.  The  case  has 
been  argued  before  us  in  open  court,  full  briefs  have  been 
filed,  and  it  now  stands  for  decision. 

C.  N.  BUKOH  and  A.  W.  Biggs,  for  Railroad  Company. 

Henry  Craft  and  T.  B.  Turley,  for   Cemetery  Com- 
pany. 


Mr.  Justice  Neil  after  making  the  forgoing  state- 
ment of  facts,  delivered  the  opinion  of  the  court 

A  question  of  prime  importance  in  this  case  is  whether 
the  land  of  the  defendant  company  was  by  the  terms  of 
its  charter  devoted  to  a  public  purpose.  To  settle  this 
point  we  must  construe  the  charter.  It  is  clear  that 
when  the  incorporators  of  the  defendant  company  organ- 
ized under  the  charter,  and  the  company  bought  land 
pursuant  to  the  powers  vested,  that  land  at  once  became 
dedicated  to  cemetery  purposes,  for  the  interment  of 
the  bodies  of  the  dead,  and  for  the  beautification  of  the 
grounds  as  a  ministration  to  the  sensibilities  of  the  liv- 
ing. A  purchase  under  such  circumstances  could  mean 
nothing  less. 

But  for  what  people  was  it  intended  the  duties  im- 
posed by  the  charter  should  be  performed?  We  receive 
the  answer  to  this  inquiry  when  we  note  that  the  land  to 
be  purchased  and  used  must  lie  within  a  specified  dis- 


8  Gates]  APRIL  TERM,  1906.  407 

Railroad  Co.  v.  Cemetery  Co. 

tance  from  large  centers  of  population.  This  signifies 
that  it  was  intended  primarily  for  the  use  of  the  people 
of  such  cities.  Would  that  purpose  be  served  by  confining 
the  privileges  intended  to  be  conferred  to  the  use  and 
enjoyment  of  a  few  individuals,  or  to  the  members  of  one 
or  more  classes  of  the  population  to  the  exclusion  of 
others?  Manifestly  not.  Such  a  construction  would  de- 
feat the  intention  of  providing  a  convenience,  nay,  a 
necessity,  for  the  benefit  of  the  cities  of  the  State.  The 
cities  themselves  might  have  been  invested  with  the  power 
to  conduct  the  business,  as  they  may  be  given  power  to 
own  and  conduct  their  street  car  lines  and  telephone 
lines;  but  the  legislature,  deeming  that  the  duties  im- 
posed could  be  better  discharged  under  the  management 
of  private  persons,  gave  to  such  persons,  in  the  present 
instance,  these  powers  to  be  exercised  for  the  conveni- 
ence  of  the  cities,  and  the  public. 

It  is  not  a  valid  objection  to  this  view  that  the  incor- 
porators may  realize  a  profit  out  of  the  enterprise.  Rywn 
V.  Terminal  Co.,  102  Tenn.,  Ill,  50  S.  W.,  744,  45  L.  R. 
A.,  303.  Nor  is  it  a  valid  objection  that  the  prices  of 
the  lots  are  not  fixed.    Id. 

It  is  insisted  that  the  power  given  to  mortgage  con- 
tained in  the  charter  indicates  that  the  cemetery  was 
not  intended  for  public  use.  We  do  not  think  anything 
could  be  mortgaged,  but  the  proceeds  of  the  lots  not  de- 
voted by  the  charter  to  the  purpose  of  maintenance.  The 
nature  of  the  rights  secured  by  the  charter  to  lot  owners 
is  such  as  to  forbid  the  mortgaging  of  anything  else. 
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Compare  Oakland  Cemetery  Co.  v.  People's  Cemetery 
Ass'n  (Tex.  Sup.),  57  S.  W.,  27,  55  L.  R.  A.,  503;  Wald- 
ron\s  Petition,  67  L.  R.  A.,  118,  and  note  8,  p.  122,  citing 
Lautz  V.  Buckingham,  4  Lans.  (N.  Y.),  484;  s.  e.,  11  Abb. 
Prae.  (N.  S.),  64;  Thompson  v.  Hickey,  59  How.  Prac. 
(N.  Y.),  434;  Schroeder  v.  Wanzor,  36  Hun  (N.  Y.), 
423.  Moreover,  the  right  to  mortgage,  when  the  nature 
of  the  property  is  such  that  it  can  be  so  disposed  of,  does 
not  negative  a  public  use.  Railroads  are  frequently  mort- 
gaged and  subjected  to  foreclosure,  yet  no  one  denies 
that  they  are  aflfected  with  a  public  use  notwithstanding. 
The  duty  is  imposed  upon  the  cemetery  company  to 
subdivide  the  ground  into  lots  suitable  for  burial  pur- 
poses, and  to  sell  these  lots.  The  board  of  directors  is 
given  power  to  sell  the  lots  "in  such  manner^^  as  they 
may  determine.  This  has  reference  to  modes  and  terms 
of  payment,  and  the  taking  of  securities  therefor,  and 
the  like,  not  to  the  persons  to  whom  they  shall  sell.  This 
latter  phase  of  their  duties  is  controlled  by  the  general 
public  purpose  for  which  the  corporation  was  permitted 
to  be  organized.  That  purpose  can  be  satisfied  only  by 
selling  to  all  who  may  apply  the  same  measure  of  accom- 
modation for  the  same  measure  of  money.  Evergreen 
Cemetery  Afis'n  v.  Henry  Beecher,  53  Conn.,  551,  5  Atl., 
353,  and  see  Lewis  on  Eminent  Domain,  vol.  1  section 
176;  10  Am.  and  Eng.  Enc.  of  Law  (2d  Ed.),  p.  1085. 
And  the  operation  of  the  principle  is  not  altered  by  the 
fact  that  some  persons  may  be  unable  to  avail  themselves 
of  the  privilege  offered  by  reason  of  their  inability  to 
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pay  therefor.  "As  a  rule  men  are  not  allowed  to  ride  in 
cars,  or  pass  along  turnpikes,  or  cross  toll  bridges,  or 
have  grain  ground  at  the  mill,  without  making  compen- 
sation. One  man  asks  and  pays  for  a  single  seat  in  the 
car,  another  for  a  special  train,  all  have  rights,  each 
pays  in  proportion  to  his  use,  and  some  are  excluded  be- 
cause of  their  inability  to  pay  for  any  use.  Nevertheless, 
it  remains  a  public  use  as  long  as  all  persons  have  the 
same  measure  of  right  for  the  same  measure  of  money." 
Evergreen  Cemetery  Assort  v.  Beecher,  supra. 

Whether,  in  the  subdivision  of  the  ground  by  the  board 
of  directors  into  lots,  some,  the  average  of  quality  in  re- 
spect of  the  whole  being  maintained,  may  be  grouped  to- 
gether, and  segregated  from  the  others,  and  held  for  sale 
to  a  particular  class  of  the  population  of  the  city  in 
analogy  to  the  separation  enforced  by  law  in  public  con- 
veyances, we  need  not  consider,  as  that  question  does 
not  arise  in  this  case.  The  property  having  thus  been 
devoted  to  one  public  purpose,  can  it  be  taken  for  an- 
other? For  the  moment  we  shall  treat  this  question 
on  the  assumption  that  cemetery  property  stands  on  the 
same  ground  that  other  properties  do  which  have  been 
dedicated  to  a  public  use.  We  shall  presently  see  that 
under  our  statutes  there  is  a  diflference. 

"The  right  to  take  property  already  devoted  to  public 
use  must  be  given  in  express  terms  or  by  necessary  impli- 
cation. .  .  .  Whether  the  powejr  exists  in  any  given 
case  is  a  question  of  legislative  intent,  to  be  ascertained 
in  the  first  place  from  the  terms  of  the  statute,  and  in 
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the  second  place  by  the  application  of  the  statute  to  the 
subject-matter.  If  the  language  of  the  statute  is  explicit, 
as  where  a  particular  turnpike  is  authorized  to  be  taken 
and  laid  out  as  an  ordinary  highway,  the  courts  have 
nothing  to  do  but  to  give  effect  to  the  express  language 
of  the  statute.  But,  if  the  language  of  the  statute  is  not 
explicit,  then  it  is  a  question  of  reasonable  intendment, 
in  view  of  all  the  circumstances  of  the  case.  .  .  .  The 
chief  difficulty  arises  when  authority  to  condemn  prop- 
erty  for  any  purpose  is  given  in  general  terms,  as  is 
usually  the  case  in  these  latter  years.  In  such  case  the 
presumption  is  against  the  right  to  take  property  which 
is  already  devoted  to  public  use."  1  Lewis,  Em.  Domain, 
p.  664. 

"Land  owned  by  a  company  whose  business  constitutes 
a  public  use,  not  in  actual  use  nor  essential  to  the  exer- 
cises of  its  franchise,  stands  on  the  same  footing  as  that 
of  a  private  individual,  and  may  be  condemned  by  an- 
other corporation  under  the  general  laws,  although  the 
land  is  taken  from  the  actual  and  profitable  use  of  the 
owner.  Nevertheless  there  must  be  a  liberal  considera- 
tion of  the  future,  as  well  as  the  existing  needs  of  the 
company  whose  land  is  sought  to  be  appropriated,  before 
it  can  be  deprived  of  any  portion  thereof;  but  the  mere 
possibility  that  the  land  sought  to  be  taken  may  at  some 
future  time  become  necessary  to  the  exercise  of  the  fran- 
chise of  the  company  owning  it  does  not  exempt  it  from 
condemnation,  and  neither  does  the  fact  that  the  prop- 
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erty  is  put  to  a  use  not  necessary  to  the  exercise  of  the 
franchise. 

"Where  property  has  been  legally  condemned  or  ac- 
quired by  purchase  for  a  public  use,  and  has  been  or  is 
about  to  be  appropriated  for  such  use,  it  cannot  be  taken 
for  another  public  use  which  will  totally  destroy  or  ma- 
terially impair  or  interfere  with  the  former  use,  unless 
the  intention  of  the  legislature  that  it  should  be  so  taken 
has  been  manifested  in  express  terms  or  by  necessary  im- 
plication. While,  within  the  limitations  hereinbefore 
mentioned,  express  statutory  authorization  is  suflBlcient 
to  authorize  the  taking  of  property  devoted  to  public  use, 
although  it  impair  or  destroy  the  prior  use,  express  au- 
thorization is  unnecessary ;  it  being  sufficient  if  the  right 
is  conferred  by  necessary  implication.  When  it  becomes 
important  to  inquire  whether  such  power  arises  from 
necessary  implication  in  a  given  case,  the  legislative  in- 
tent has  to  be  arrived  at  by  applying  the  enactment  to  its 
subject-matter.  Such  implication  never  arises  except  as 
a  necessary  condition  to  the  beneficial  enjoyment  and 
efficient  exercise  of  the  power  expressly  granted.  It  is 
not  enough  that  the  property  sought  to  be  taken  will  be 
a  convenience  to  the  company  seeking  to  appropriate  it. 
The  implication  does  not  arise  if  the  powers  expressly 
conferred  can  by  reasonable  intendment  be  exercised 
without  the  appropriation  of  property  actually  used  for 
another  public  use,  and  in  no  event  can  it  be  extended 
further  than  the  necessities  of  the  case  require.  As  re- 
gards the  degree  of  necessity,  some  decisions  hold  that 
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no  implication  arises  except  from  a  necessity  so  absolute 
that  without  taking  property  previously  devoted  to  a 
public  use  the  grant  itself  would  be  defeated,  and  that 
the  necessity  must  also  arise  from  the  very  nature  of 
things  over  which  the  corporation  has  no  control.  Other 
decisions,  however,  hold  that  the  necessity  from  which 
the  implication  may  arise  is  not  an  absolute  and  uncon- 
ditional necessity  as  determined  by  physical  causes,  but 
a  reasonable  necessity  to  be  determined  from  considera- 
tions of  practicability,  economy,  and  facilities  under  the 
peculiar  circumstances  of  the  cases,  having  due  regard 
to  senior  rights  and  benefits  to  the  public. 

"In  the  absence  of  some  statutory  provision  expressly 
or  by  implication  forbidding  it,  property  devoted  to  one 
public  use  may  under  general  statutory  authority  be 
taken  for  another  public  use,  where  the  taking  will  not 
materially  impair  or  interfere  with,  or  is  not  inconsistent 
with,  the  use  already  existing,  and  is  not  detrimental  to 
the  public.  It  is  not  material  that  some  inconvenience 
may  result  to  the  prior  occupant,  if  the  conditions  are 
such  that  the  two  uses  can  stand  together.  The  rule  that 
power  must  be  conferred  expressly  or  by  necessary  impli- 
cation applies  only  where  the  second  use  will  destroy  or 
injure  the  use  to  which  the  land  was  originally  appro- 
priated." 

15  Cyc.  614-617.  And  see  Cleveland,  C,  G.  &  St.  L. 
R.  Co.  V.  Ohio  Postal  Tel.  Cable  Co.,  68  Ohio  St.,  306,  67 
N.  E.,  890,  62  K  R.  A.,  941,  and  notes;  Denver  Power  & 
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Irrigation  Co.  v.  Colorado  d  S.  B.  Co.,  (Colo.),  60  L.  E. 
A.,  383,  and  nota 

In  accord  with  these  principles,  it  has  been  held  that  a 
railroad,  under  its  general  power  to  construct  a  road  be- 
tween certain  termini,  cannot  condemn  a  right  of  way 
through  land  acquired  by  a  city  for  a  reservoir  ( State  v. 
Montclair  R.  R.,  35  N.  J.  Law,  328) ;  or  the  land  of  a  gas 
company  which  is  indispensable  to  its  works,  unless 
there  is  a  necessity  so  absolute  that  the  enterprise  with- 
out it  would  be  defeated  {Scranton  Gas  Co.  v.  Iron  Co,, 
192  Pa.,  80,  43  AtL,  470,  73  Am.  St.  Eep.,  798) ;  or  a 
public  park  {In  re  Boston  S  A.  R.  Co.,  53  N.  Y.,  574) ; 
or  the  grounds  of  a  State  lunatic  asylum  {In  re  city  of 
Utiea  [Sup.],  26  N.  Y.  Supp.,  564) ;  or  land  in  use  for 
a  State  institution  for  the  blind  {Railroad  Co.  v.  Trus- 
tees, 43  111.,  303) ;  or  the  land  of  another  railroad  com- 
pany, for  the  reason  that  it  would  avoid  a  sharp  curve  in 
its  road  which  it  proposes  to  build  {Barre  R.  Co.  v. 
Montpelier  &  White  River  Co.  [Vt],  17  Atl.,  923,  4  L. 
R.  A.,  785, 15  Am.  St.  Rep.,  877). 

*^The  grant  of  a  right,"  said  the  supreme  court  of 
Massachusetts,  "is,  by  reasonable  construction,  a  grant 
of  power  to  do  all  the  acts  reasonably  necessary  to  its 
enjoyment ;  but  if  to  the  minds  of  reasonable  men,  con- 
versant with  the  subject-matter,  another  line  could  have 
been  adopted  between  the  termini  without  taking  the 
highway,  reasonably  sufficient  to  accommodate  all  of  the 
interests  concerned,  and  to  accomplish  the  objects  for 
which  the  grant  was  made,  then  there  was  no  such  neces- 


414  TENNESSEE  REPORTS.       [116  Tenn. 

Railroad  Co.  v.  Cemetery  Co. 

sity  as  to  warrant  the  presumption  that  the  legislature 
intended  to  authorize  the  taking  of  the  highway." 
Springfield  v.  Railroad,  4  Cush.  ( Mass. ) ,  72. 

"It  is  a  basic  rule  of  the  exercise  of  the  power  of  emi- 
nent domain/'  said  the  court,  in  St.  Louis  <&  S.  F.  Ry.  Co. 
V.  Southwest  Tel.  Co.,  "that  property  devoted  to  one  pub- 
lic use  canot  be  taken  lawfully  for  another  and  inconsis- 
tent use  without  express  or  plainly  implied  legislative 
authority.  Chicago  <&  A.  R.  R.  v.  City  of  Pontiac,  16S 
111.,  155,  48  N.  E.,  485.  Nor  can  one  corporation  con- 
demn and  take  away  the  right  to  the  use  of  property  al- 
ready devoted  to  the  public  use,  for  the  benefit  of  another 
corporation  for  the  mere  sake  of  economy,  or  by  virtue  of 
any  necessity  created  for  its  convenience  Nothing  less 
than  absolute  necessity  which  arises  from  the  very  na- 
ture of  things,  will  warrant  such  a  proceeding."  58  C. 
C.  A.,  207,  121  Fed.,  285 ;  St.  Louis  R.  R.  v.  Trustees, 
supra;  /.  C.  R.  R.  Co.  v.  B.  B.  &  N.  R.  Co.,  122  111.,  482, 
13  N.  E.,  140;  Hotisatonic  Ry.  v.  Lee  d  H.  Ry.,  118 
Mass.,  391. 

It  is  insisted  that  in  this  State  a  special  power  is  con- 
ferred by  chapter  135,  p.  245,  Acts  1885,  to  subject  the 
land  of  private  corporations  to  the  right  of  eminent  do- 
main. That  statute,  so  far  as  necessary  to  quote,  pro- 
vides that  our  general  statutes  conferring  the  right  of 
eminent  domain  shall  be  so  extended  as  to  "apply  to  and 
include  the  condemnation  and  taking  of  the  property, 
privileges,  rights,  or  easements,  of  private  corporations 
for  public  purposes  or  internal  improvements."  If  this. 
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statute  applies  only  to  private  corporations  organized 
for  the  prosecution  of  private  business,  it  added  nothing 
to  the  general  statutes  upon  the  subject^  since,  without 
doubt,  such  property  could,  prior  thereto,  be  condemned 
for  public  use  under  those  statutes.  If  it  was  intended 
to  apply  to  the  property  of  quasi  public  corporations, 
the  same  result  follows,  because  these,  under  a  proper 
construction,  were  already  subject  to  the  power,  under 
the  limitations  above  stated.  It  is  true  this  court,  in 
Railroad  v.  Telegraph  Co.,  101  Tenn.,  62,  46  S.  W.,  571, 
41  L.  R.  A.,  403,  referred  to  this  statute  as  a  convenient 
statement  of  the  principle.  It  was  not  deemed  neces- 
sary in  that  case  to  consider  the  limitations  of  the  rule. 
Certain  it  is  the  court  did  not  intend  to  hold  that,  un- 
der the  statute  quoted,  property  already  devoted  to  one 
public  use  could  be  condemned  for  another  to  the  injury 
of  the  corporation  so  subjected,  when  there  was  no  neces- 
sity for  such  condemnation  in  order  to  effect  the  pur- 
poses of  the  corporation  seeking  the  condemnation.  On 
the  contrary,  it  was  expressly  stated  in  the  opinion  that 
the  use  of  the  property  of  the  railway  company  would 
be  in  no  way  impaired  by  the  erection  of  telegraph  poles 
along  the  right  of  way.  We  apprehend  the  statute  in 
question  was  passed  to  clear  up  the  ambiguity  arising 
from  the  use  of  the  word  ^'individuals"  in  the  general 
condemnation  statutes,  in  the  clause  (Shannon^s  Code, 
section  1844),  "may  take  the  real  estate  of  individuals.^^ 
But  be  this  as  it  may,  whether  the  act  of  1885  was  in- 
tended as  declaratory  of  the  existing  law  or  as  creating 
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a  new  rule,  it  is  still  couched  in  general  terms  and  would 
be  subject  to  the  reasonable  limitations  set  forth  in  the 
authorities  which  we  have  quoted. 

.We  shall  now  apply  the  rule  to  the  facts  contained  in 
the  statement.  It  appears  from  these  facts  that  there  are 
two  independent  routes  which  the  plaintiff  may  pursue 
without  interfering  with  the  grounds  of  defendant  ceme- 
tery company ;  also  that  the  original  route  laid  out  may 
be  pursued  in  the  main  by  making  a  detour  around  the 
cemetery  grounds.  That  it  may  be  more  expensive  or  in- 
convenient to  construct  and  operate  the  plaintiff's  line 
along  these  routes  than  along  a  line  running  through 
the  cemetery  is  not,  as  we  have  seen,  a  sufficient  answer 
under  the  authorities. 

It  is  insisted  that  the  northern  route  mentioned  in  the 
statement  is  impracticable,  because  there  is  not  room  on 
the  street  known  as  Broadway  in  the  city  of  Memphis  for 
another  track.  Leaving  out  of  view  the  fact  that  the 
cemetery  lies  two  miles  or  more  south  of  the  city,  and 
that  Broadway  is  far  to  the  north  of  this  property,  it 
does  not  appear  from  the  evidence  that  it  will  be  neces- 
sary, in  order  to  pursue  the  northern  line,  that  a  track 
should  be  laid  on  Broadway.  The  testimony  of  Mr. 
Proctor,  plaintiff's  engineer,  when  taken  altogether,  is 
quite  equivocal  upon  this  subject.  The  only  clear  rea- 
sons he  gives  against  the  use  of  the  northern  route  is 
that  it  would  be  more  expensive  on  account  of  the  topog- 
raphy of  the  country,  and  that  it  would  parallel  the 
Union  Railway  line  nearly  all  the  way.    The  testimony 
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of  Mr.  Proctor  upon  this  special  phase  of  the  matter  is 
interesting : 

"Q.  Now,  you  have  stated,  as  to  the  first-mentioned 
route  which  contemplated  going  south  of  the  cemetery, 
that  it  was  a  question  of  extra  expense.  Why  is  the 
other  route,  that  north  of  the  cemetery,  objectionable? 
A.  For  two  reasons;  the  first  the  expense  of  construc- 
tion and  operation,  and  also  because  it  would  put  this 
line  right  at  the  Union  Railway  all  the  way.  Q.  Why 
would  that  have  been  a  little  more  costly  than  that  ap- 
proved? A.  Because  the  topography  of  the  ground  was 
such.  Q.  And  why  is  the  proximity  of  the  Union  Belt 
Railroad  track  an  objection?  A.  I  guess  because  this 
company  does  not  want  to  crowd  their  friends." 

It  is  insisted  that  the  northern  route  is  objectionable 
because  it  would  necessitate  the  construction  of  the  road 
through  the  Jewish  Cemetery  over  land  where  dead 
bodies  are  buried.  This  is  sufficiently  disposed  of  in 
the  statement,  by  a  finding  to  the  effect  that  the  evidence 
shows  that  no  such  necessity  exists.  We  refer 
to  it  here,  however,  for  the  purpose  of  the  follow- 
ing observations:  We  should  be  far  from  hold- 
ing, in  the  absence  of  a  special  and  unmistak- 
able act  of  the  legislature  upon  the  subject,  that  a 
railroad,  or  any  other  kind  of  a  road,  could  be  run 
through  the  graves  of  the  dead,  interred  even  in  a  private 
graveyard.  We  have  no  statute  providing  for  the  re- 
moval of  bodies,  and  there  is  nothing  on  our  general  stat- 
ue Tenn.— 27 
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ute  regulating  the  right  of  eminent  domain  that  contem- 
plates such  a  contingency.  We  have  been  referred  to 
Re  Application  of  the  Board  of  Street  Opening  <&  Im- 
provement, 133  N.  T.,  329, 31  N.  E.,  102, 16  L.  R.  A.,  180, 
28  Am.  St.  Rep.,  640,  a  successful  proceeding  brought 
to  acquire  land  for  a  public  park  on  the  grounds  of  St. 
Johns  Cemetery,  property  belonging  to  a  private  corpor- 
ation commonly  known  as  "Trinity  Church."  In  respect 
of  this  case,  it  is  to  be  observed  that  the  opinion  men- 
tions the  fact  that  no  burials  had  been  made  in  that 
cemetery  for  fifty  years,  also  that  there  was  a  statute  in 
New  York  providing  for  the  careful  disinterment,  re- 
moval, and  reinterment  of  the  remains  of  deceased  per- 
sons, at  the  expense  of  the  persons  making  a  public  im- 
provement, when  land  was  sought  to  be  applied  for  such 
a  purpose.  We  have  no  such  statute  in  this  State.  On 
the  contrary,  we  have  a  statute  which  makes  it  a  crime 
to  disinter  and  remove  "the  dead  body  of  any  human 
being,  without  lawful  authority  from  the  place  of  ite  in- 
terment," or  to  assist  in  so  doing.  Shannon's  Code,  sec- 
tion 6772.  These  repositories  of  the  dead  are  regarded 
with  veneration  in  this  State.  Special  provisions  are 
made  for  policing  them.  Shannon's  Code,  sections  3053- 
3058.  By  a  special  statute  upon  the  subject  (Acts 
1873,  p.  129,  c.  94),  they  are  guarded  against  unseemly 
noises,  in  them  or  within  one-hundred  yards  of  them; 
they  are  also  guarded  against  rude  and  indecent  be- 
havior on  the  part  of  any  and  all  persons ;  and  it  is  made 

r 

a  crime  to  "willfully  destroy,  mutilate,  deface,  injure  op 
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remove  any  tomb,  monument^  or  gravestone,  or  other 
structure  placed  in  any  cemetery  in  the  State,  or  any 
fence,  railing,  or  other  work  for  the  protection  or  orna- 
ment of  any  cemetery,  or  any  cemetery  lot  within  a  ceme- 
tery, or  to  willfully  destroy,  cut,  break,  or  injure  any 
tree,  shrub,  or  plant  within  the  limits  of  any  cemetery  in 
this  State."  Shannon's  Code,  sections  6512,  6524;  Acts 
1857-58,  p.  75,  c.  63. 

In  the  face  of  these  provisions,  can  it  be  supposed  that 
the  legislature,  when  they  used  the  general  language  em- 
ployed in  our  statute  of  eminent  domain,  intended  that 
that  statute  should  apply  to  such  places?  We  think  not. 
True  it  is  the  dead  must  give  place  to  the  living.  In  pro- 
cess of  time  their  sepulchers  are  made  the  seats  of  cities, 
and  are  traversed  by  streets,  and  daily  trodden  by  the 
feet  of  man.  This  is  inevitable  in  the  course  of  ages. 
But  while  these  places  are  yet  within  the  memory  and 
under  the  active  care  of  the  living,  while  they  are  stll  de- 
voted to  pious  uses,  they  are  sacred,  and  we  cannot  sup- 
pose that  the  legislature  intended  that  they  should  be 
violated,  in  the  absence  of  special  provisions  upon  the 
subject,  authorizing  such  invasion,  and  indicating  a 
method  for  the  disinterment,  removal,  and  reinterment 
of  the  bodies  buried,  and  directing  how  the  expense 
thereof  shall  be  borne. 

It  is  insisted  that  Forest  Hill  Cemetery  company  will 
not  be  injured  by  the  construction  and  operation  of  a 
raUway  through  its  premises,  because  no  bodies  are  in- 
terred along  the  proposed  route,  and  that  portion  of  the 


420  TENNESSEE  REPORTS.       [116  Tenn, 


Railroad  Co.  y.  Cemetery  Co. 


cemetery  haB  not  as  yet  been  improved.  Theoe  object- 
ions are  well  answered  in  the  main  by  the  case  of  Ever- 
green  Cemetery  v.  New  Ha^oen.  The  city,  acting  und» 
a  general  power  conferred  upon  it  to  lay  out^  construct, 
and  maintain  all  necessary  highways  within  its  limits, 
sought  to  run  a  public  street  through  Evergreen  Ceme- 
tery over  land  occupied  at  the  time  by  a  border  of  ever- 
greens and  in  part  by  Evergreen  avenue  laid  out  in  the 
cemetery.  Speaking  to  these  facts  the  supreme  court  of 
Connecticut  said : 

^^That  the  legislature  has  the  right  to  authorize  the 
taking  of  land  already  applied  to  one  public  use,  and  de- 
vote it  to  another,  is  unquestionable.  .  .  .  The  language 
here  used  is  broad  enough  to  embrace  all  land,  whether 
used  for  one  purpose  or  another.  Nevertheless,  there  are 
cases  in  which  it  will  be  presumed  that  the  legislature 
presumed  it  should  not  apply.  It  will  be  assumed  that 
land  devoted  to  one  public  use  will  not  be  taken  and  de- 
voted to  another  inconsistent  with  the  first.  The  same 
land  cannot  properly  be  used  for  burial  lots  and  for  a 
public  highway  at  the  same  time.  The  two  uses  are  in- 
consistent with  each  other,  and  the  one  practically  ex- 
cludes the  other.  ...  It  makes  no  difference  that  the 
part  taken  was  used  for  shrubbery  and  a  carriageway. 
A  cemetery  includes  not  only  lots  for  depositing  the 
bodies  of  the  dead,  but  also  avenues,  walks,  and  grounds 
for  shrubbery  and  ornamental  purposes.  All  must  be 
regarded  alike  as  consecrated  to  a  public  and  sacred  use. 
The  idea  of  running  a  public  street,  regardless  of  graves, 
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monuments,  and  the  feelings  of  the  living  through  one 
of  our  public  cemeteries,  would  be  shocking  to  the  moral 
sense  of  the  community,  and  would  not  be  tolerated  ex- 
cept upon  the  direct  necessity.  Yet  the  right  to  do  so 
must  be  conceded,  if  the  action  of  the  city  in  the  present 
case  can  be  vindicated.  The  right  to  take  one  part  of  a 
cemetery  implies  a  right  to  take  to  another,  and  the 
right  to  take  one  part  implies  the  right  to  take  the 
whole.'*    43  Conn.,  240,  21  Am.  Rep.,  643. 

In  the  present  case,  it  appears  that  the  whole  tract 
was  devoted  to  the  public  use,  when  the  defendant  cor- 
poration organized,  and  purchased  the  land  under  its 
charter.  The  plan  is  an  entirety.  The  destruction  of 
any  part  would  mar  the  whole.  It  is  true  that  the  whole 
area  has  not  yet  been  beautified,  but  plans  have  been 
devised  for  this  purpose.  It  is  also  true  that  only  a 
small  part  of  the  cemetery  has  been  put  into  actual  use 
for  the  burial  of  bodies;  but  no  one  can  doubt  that, 
situated  as  it  is,  so  near  a  large  city,  all  of  its  domain 
will  be  eventually  needed  for  the  purposes  of  interment 
Such  a  forecast  is  not  to  be  compared  to  the  cases  cited 
in  plaintiflf^s  brief:  Colorado  Eastern  Ry.  Co.  v.  Union 
Pac.  Ry.  Co.  (C.  C),  41  Fed.,  293;  Chi.  &  N.  W.  R.  Co. 
V.  Chicago  R.  R.  Co.,  25  Am.  &  Eng.  R.  R.  Cases,  154 — 
wherein  it  was  held  that  one  railroad  company  could  not 
hold  an  undue  quantity  of  land  for  future  possible  use^ 
against  the  present  and  urgent  need  of  another  railway 
company,  but  must  suffer  such  surplus  land  to  be  con- 
demned and  taken.     The  future  needs  of  business  are 
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problematical.    The  demands  of  death,  are  certain. 

For  the  reasons  stated,  we  are  of  opinion  that  the  cer- 
tiorari applied  for  should  be  granted,  and  the  super- 
sedeas awarded.     So  ordered. 


Justices  Wilkes  and  Shields  delivered  the  following 
concurring  opinion. 

We  concur  with  the  conclusion  reached  in  the  opinion, 
but  prefer  that  the  decision  be  placed  upon  broader 
grounds.  In  our  view,  real  estate  in  Tennessee  conveyed 
for  cemetery  purposes  forever,  whether  to  a  public  or 
private  corporation,  or  to  a  board  of  trustees  to  have 
perpetual  succession,  is  ipso  facto  as  a  matter  of  law 
dedicated  to  a  public  use  of  a  sacred  character,  and  for- 
ever withdrawn  from  all  the  incidents  to  which  other 
real  estate  may  be  liable,  so  far  as  inconsistent  with  its 
use  for  burial  purposes,  including  the  liability  to  be 
taken,  or  condemned,  under  the  power  of  eminent  do- 
main or  for  secular  purposes.  Whatever  may  be  the 
statute  of  any  other  property,  public  or  private,  the 
right  to  condemn  cemetery  property  for  railroad,  com- 
mercial, or  secular  purposes  does  not  exist  under  any 
general  law  giving  a  right  of  condemnation,  so  long  as 
the  use  or  dedication  of  the  property  continue,  as  is  said 
in  the  opinion.  We  do  not  believe  that  any  legislature 
of  the  State  of  Tennessee  will  ever  undertake  to  author- 
ize such  invasion  and  the  condemnation  of  such  property, 
and  we  do  not  desire  to  appear  to  hold  that  such  an  act 
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would  be  sustained,  if  passes.  We  do  not  think  that  the 
fact  that  the  use  of  such  property  may  be  necessary, 
either  absolutely  or  conditionally,  can  have  any  controll- 
ing influence  in  giving  such  right.  No  emergency  or 
contingency  or  necessity  can  justify  the  condemnation 
and  invasion  of  the  resting  places  of  the  dead.  We  do  not 
think  that  such  property  can  be  taken,  even  though  pro- 
vision should  be  made  for  opening  the  graves,  and  re- 
moving the  bodies  of  the  dead,  no  matter  how  decently 
done,  so  long  as  the  dedication  continues.  In  short,  we 
are  of  opinion  that  the  law  and  spirit  of  our  government 
and  civilization,  as  well  as  the  dictates  of  sound  public 
sentiment,  demand  that  cemeteries  shall  never  be  invad- 
ed for  railroad,  or  other  secular,  purposes,  so  long  as 
they  remain  dedicated  to  the  repose  of  the  dead. 
The  wheels  of  commerce  must  stop  at  the  grave. 
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I.  M.  Dabnell  &  Son  Company  v.  City  op  Mesmphis 

et  al. 

(Jackson.    April  Term,  1906.) 

1.  TAXATION.  Property  imported  from  other  States  into  this 
State  is  subject  to  the  tax  laws  of  this  State,  and  is  not  ex- 
empt as  interstate  commerce,  when 
Lumber  logs  imported  from  another  State,  and  lying  in  the  Im- 
porter's miUyard  in  this  State  awaiting  manufacture  into  lum- 
ber or  already  manufactured  into  lumber  and  awaiting  sale, 
have  become  commingled  with  and  merged  into  the  mass  ol 
general  property  of  this  State,  and  have  become  subject  to  the 
tax  laws  of  this  State,  and  are  not  protected  from  State  taxa- 
tion by  the  interstate  commerce  clause  of  the  constitution  of  the 
United  States.     (Post,  pp.  426-430.) 

Constitution  of  the  United  States  cited  and  construed:     Art  1, 

sec.  o« 

Cases  cited  and  approved:  Steel  &  Wire  Co.  v.  Speed,  110  Tenn., 
624-546;  Woodruff  v.  Parham,  8  Wall.,  123;  Brown  v.  Houston, 
114  U.  S.,  622;  E:mert  y.  Missouri,  166  U.  S.,  296;  BCay  y.  New 
Orleans,  178  U.  S.,  496;  Steel  ft  Wire  Co.  y.  Speed,  192  U.  S., 
500;  Kehrer  v.  Stewart,  197  U.  S.,  60-65. 

9.  8AHB.    Same.    State  taxation   of'  such  property  is   not  a 

denial  of  the  equal  protection  of  the  laws. 
Under  our  constitutional  and  statutory  exemption  from  taxation 
of  the  direct  product  of  the  soil  in  the  hands  of  the  producer 
and  his  immediate  vendee  and  of  articles  manufactured  of  the 
produce  of  this  State,  a  tax  on  lumber  logs  imported  from  an- 
other State  into  this  State  by  a  domestic  corporation,  and  lying 
in  the  importer's  millyard  awaiting  manufacture  into  lumber, 
or  already  manufactured  into  lumber  and  awaiting  sale,  is  not 
violative  of  the  fourteenth  amendment  to  the  constitution  of  the 
United  States,  as  a  denial  of  the  equal  protection  of  the  laws. 
(Post,  pp,  426,  430-444.) 
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Acts  cited  and  constmed:    1903,  ch.  258/  sees.  1  and  2. 

Constitution  cited  and  construed:    Art.  2,  sees.  28,  29,  and  80. 

Constitution  of  the  United  States  dted  and  construed:  Art.  1, 
sec.  8;  14th  am. 

Cases  cited  and  approved:  State  v.  Crawford,  2  Head,  461; 
Naff  y.  Russell,  2  Cold.,  36;  Kurth  v.  State,  86  Tenn.,  136;  Bene- 
diet  y.  Dayldson  Co.,  110.  Tenn.,  191;  McCulloch  y.  Maryland, 
4  Wheat,  816-428;  Bond  Case,  16  Wall.,  300-319;  Tieman  y. 
Rlnker,  102  XJ.  S.,  123;  Barbier  y.  Connolly,  113  TJ.  S.,  27-31; 
Walling  y.  Michigan,  116  U.  S.,  446;  Railroad  y.  Pennsylvania, 
'134  U.  S.,  232;  Express  Co.  y.  Selbert,  143  XJ.  S.,  339;  People 
ex  rel.,  y.  Roberts,  17  TJ.  S.,  658;  Dewey  y.  Des  Moines,  173 

> 

U.  S.,  193-198;  Bridge  Co.  y.  niinois,  175  XJ.  S.,  626-633;  Refining 
Co.  y.  Louisiana.  179  XJ.  S.,  89-94;  Insurance  Co.  y.  Connecticut, 
185  XJ.  S.,  364;  Kldd  y.  Alabama,  188  XJ.  S.,  730;  Railroad  y. 
Powers,  201  XJ.  S.  543;  Cox  y.  Texas,  202  XJ.  S.  446. 


FROM  SHEILBT. 


Appeal  from  the  Chancery-  Court  of  Shelby  County. — 
F.  H.  Heiskell^  Chancellor. 

C.  H.  Trimble,  H.  B.  Anderson,  and  Mbtoalf,  Minor 
&  Metcalp,  for  Complainant 

Thos.  H.  Jackson,  City  Attorney,  for  Memphis. 

Attorney-General  Cates,  for  the  State.* 


Mr.  Justice  Shields  delivered  the  opinion   of  the 
Court. 


*The  State  was  not  a  formal  party  to  this  case,  but,  because  of 
the  interest  of  the  State  in  the  result,  the  Attorney-General,  by  the 
direction  of  the  court,  filed  a  brief  on  the  questions  involved. — 
Reporter. 
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This  suit  was  instituted  to  determine  the  validity  of  an 
assessment  of  certain  personal  property  of  complainant 
by  the  proper  officials  of  defendant  city  of  Memphis. 
No  question  is  made  upon  the  regularity  of  the  assess- 
menty  but  complainant,  a  Tennessee  corporation,  domi- 
ciled in  Memphis  and  engaged  in  the  business  of  manu- 
facturing lumber  and  selling  its  manufactured  product, 
after  admitting  liability  for  taxes  upon  part  of  its  per- 
sonal property,  averred  that  it  is  the  owner  of  certain 
other  personal  property  upon  which  an  assessment  had 
been  made  which  consists  of  "logs  cut  from  the  soil  of 
States  of  the  Union  other  than  Tennessee,  and  in  the 
hand  of  complainant  as  the  first  vendee  awaiting  manu- 
facture into  lumber,  or  lumber  already  manufactured  by 
complainant  from  logs  of  the  character  first  stated,  and 
lying  in  complainant's  millyard  awaiting  sale,"  and  the 
validity  of  the  assessment  of  this  property  complainant 
challenged  upon  the  following  grounds: 

First.  Said  property  is  protected  from  taxation  by 
the  commerce  clause  of  the  federal  constitution  (article 
1,  section  8),  giving  to  congress  power  to  r^ulate  com- 
merce with  foreign  nations  and  among  the  several 
States,  etc. 

Second.  That  the  assessment  of  a  tax  upon  the  pro- 
perty in  question  is  a  denial  to  complainant  of  the  equal 
protection  of  the  laws,  and  is  therefore  in  contraven- 
tion of  the  fourteenth  amendment  to  the  constitution  of 
the  United  States. 
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The  constitution  of  Tennessee  (article  2)  among 
other  things  provides: 

'^Sec.  28.  All  property,  real,  personal  or  mixed,  shall 
be  taxed,  but  the  legislature  may  except  such  as  may  be 
held  by  the  State,  by  counties,  cities  or  towns,  and  used 
exclusively  for  public  or  corporation  purposes,  and  such 
as  may  be  held  and  used  for  purposes  purely  religious, 
charitable,  scientific,  literary  or  educational,  and  shall 
except  one  thousand  dollars'  worth  of  personal  prop- 
erty in  the  hands  of  each  taxpayer,  and  the  direct  pro- 
duct of  the  soil  in  the  hands  of  the  producer  and  his  im- 
mediate vendee.  All  property  shall  be  taxed  according 
to  its  value,  that  value  to  be  ascertained  in  such  manner 
as  the  legislature  shall  direct,  so  that  taxes  shall  be 
equal  and  uniform  throughout  the  State.  No  one  species 
of  property  from  which  a  tax  may  be  collected  shall  be 
taxed  higher  than  any  other  species  of  property  of  the 
same  value,  but  the  legislature  shall  have  power  to  tax 
merchants,  peddlers  and  privileges  in  such  manner  as 
they  may  from  time  to  time  direct.  The  portion  of  the 
merchant's  capital  used  in  the  purchase  of  merchandise 
sold  by  him  to  non-residents  and  sent  beyond  the  borders 
of  the  State  shall  not  be  taxed  at  a  higher  rate  than  the 
ad  valorem  tax  on  property.  The  legislature  shall  have 
power  to  levy  a  tax  upon  incomes  derived  from  stocks 
and  bonds  that  are  not  taxed  ad  valorem.  All  male 
citizens  of  this  State,  over  the  age  of  twenty-one  years, 
except  such  persons  as  may  be  exempt  by  law  on  account 
of  age  or  other  infirmity,  shall  be  liable  to  poll  tax  of  not 
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less  than  fifty  cents  nor  more  than  one  dollar  per  annom^ 
nor  shall  any  county  or  corporation  levy  poll  taxes  ex- 
ceeding the  amount  levied  by  the  State. 

"Sec.  29.  The  general  assembly  shall  have  power  to 
authorize  the  several  counties  and  incorporated  towns 
of  this  State  to  impose  taxes  for  county  and  municipal 
purposes,  respectively,  in  such  manner  as  shall  be  pre- 
scribed by  law ;  all  property  shall  be  taxed  according  to 
its  value  upon  the  principles  established  in  regard  to 
State  taxation. 

"Sec.  30.  No  article  manufactured  of  the  produce  of 
this  State  shall  be  taxed  otherwise  than  to  pay  inspec- 
tion fees." 

Section  30,  above  quoted,  originated  with  the  first  con- 
stitution of  this  State,  adopted  on  February  6, 1796,  and 
hence  formed  a  part  of  the  fundamental  law  of  the  State 
when  it  was  admitted  by  the  act  of  congress  approved 
June  1,  1796. 

The  act  of  the  general  assembly  under  which  the  tax 
in  question  was  assessed  is  chapter  268,  p.  632,  of  the 
Acts  of  1903,  which,  in  respect  of  the  matters  involved 
in  this  case,  substantially  reproduces  under  the  man- 
date of  the  constitution  the  rules  and  principles  of  taxa^ 
tion  in  force  in  this  State  for  nearly  an  hundred  years. 

Said  act  is  entitled,  "An  act  to  provide  more  just  and 
equitable  laws  for  the  assessment  and  collection  of  rev- 
enue for  State,  county  and  municipal  purposes."  etc., 
and  provides: 
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"Sec.  1.  That  all  property,  real,  personal  and  mixed, 
shall  be  assessed  for  taxation  for  State,  county  and 
municipal  purposes,  except  such  as  is  declared  exempt 
in  the  next  section. 

"Sec.  2.  That  the  property  herein  enumerated,  and 
none  other,  shall  be  exempt  from  taxation :  .  .  .  Sub- 
sec.  5.  All  growing  crops  of  whatever  nature  or  kind, 
the  direct  product  of  the  soil  of  this  State  in  the  hands 
of  the  producer  and  his  immediate  vendee,  and  manu- 
factured articles  from  the  produce  of  the  State  in  the 
hands  of  the  manufacturer." 

The  contention  of  the  complainant,  upon  the  facts 
stated,  that  the  tax  upon  the  property  in  question  was  a 
burden  ui)on  commerce  between  the  States  and  a  denial 
of  the  equal  protection  of  the  laws,  was  challenged  by 
demurrer,  which  was  overruled  by  the  chancellor,  and 
thereupon  an  appeal  was  prayed  and  granted  to  this 

court. 

We  are  of  the  opinion  that  both  contentions  insisted 
upon  by  complainant  are  without  merit  and  cannot  be 
sustained. 

1.  Upon  the  averments  of  the  bill  it  is  manifest  that, 
although  the  property  sought  to  be  taxed  was  purchased 
by  complainant  in  and  brought  from  another  State, 
nevertheless  it  had  become  divested  of  any  connection 
with  commerce  between  the  States  and  was  at  rest,  com- 
mingled with  and  merged  into  the  general  mass  of  pro- 
perty of  this  State,  awaiting  sale  to  purchasers. 

Although  the  origin  of  property  may  be  in  another 
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State,  neverthelesB,  wheu  it  is  brought  into  this  State 
and  here  merged  into  the  mass  of  general  property,  it 
at  once  becomes  subject  to  the  tax  laws  of  this  State. 
American  Steel  <&  Wire  Co.  v.  Speed,  110  Tenn.,  524- 
546,  75  S.  W.,  1037,  100  Am.  St.  Rep.,  814. 

This  principle  was  recognized  and  the  holding  of  this 
court  affirmed  by  the  supreme  court  of  the  United  States 
{American  Steel  &  Wire  Co.  v.  Speed,  192  U.  S.,  500,  24 
Sup.  Ct,  365,  48  L.  Ed.,  538),  and  is  in  harmony  with 
other  adjudications  of  that  court  (Woodruff  v.  Parham, 
8  Wall.  [U.  S.],  123, 19  L.  Ed.,  382;  Brotm  v.  Houston, 
114  U.  S.,  622,  5  Sup.  Ct,  1901,  29  L.  Ed.,  257 ;  May  v. 
New  Orleans,  178  U.  S.,  496,  20  Sup.  Ct,  976,  44  L.  Ed., 
1165 ;  Emert  v.  Missouri,  156  U.  S.,  296, 15  Sup.  Ct,  367, 
39  L.  Ed.,  430.) 

In  Kehrer  v.  Stewart,  197  TJ.  S.,  60-65,  25  Sup.  Ct, 
403,  49  L.  Ed.,  663,  the  supreme  court  of  the  United 
States,  in  substance,  declared  that  it  can  make  no  dif- 
ference whence  the  property  came  or  to  whom  it  should 
be  ultimately  sold,  because  upon  its  arrival  in  the  State 
where  it  is  offered  for  sale  and  intermingled  with  the 
general  property  of  the  State,  it  becomes  and  is  a  part 
of  the  taxable  property  of  the  State. 

2.  The  contention  of  the  complainant  that  the  assess- 
ment and  taxation  of  the  property  in  question  denies  to 
him  the  equal  protection  of  the  laws  is  based  upon,  its 
construction  of  the  holding  of  this  court  in  the  case  of 
licnedict  v.  Davidson  County,  110  Tenn.,  191,  67  S.  W., 
806,  that  under  section  30  of  article  2  of  the  constitution 
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of  the  State  of  Tennessee,  all  logs  when  cut  from  Ten- 
nessee soil  and  lumber  made  therefrom  are  exempt  in  the 
hands  of  the  manufacturer  owning  the  same,  and  that 
therefore  the  Btate  of  Tennessee,  by  exempting  such 
property  from  taxation,  has  precluded  itself  from  tax- 
ing logs  taken  from  the  soil  of  other  States,  or  lumber 
manufactured  therefrom,  for  the  reason  that,  as  stated 
in  its  brief,  a  State  may  not  "under  the  federal  constitu- 
tion discriminate  in  favor  of  the  products  of  its  own  soil 
or  in  favor  of  its  own  citizens,  as  against  the  products  of 
the  soil  of  other  States,  or  against  citizens  of  other 
States." 

It  is  among  other  things  insisted  on  behalf  of  appell- 
ant city  of  Memphis : 

That  the  contention  of  complainant  is  not  aided  by  the 
decision  in  Benedict  v.  Davidson  County,  supra,  when 
considered  in  connection  with  and  construed  in  the 
light  of  the  repeated  adjudications  of  this  court  to  the 
effect  that  the  exemption  obtained  only  in  favor  of  pro- 
ducts of  this  State,  manufactured  in  it,  and  while  in  the 
hands  of  the  manufacturer  {State  v.  Crawford^  2  Head, 
461;  Naff  v.  Russell,  2  Cold.,  36;  Kurth  v.  State,  86 
Tenn.,  136,  5.  S.  W.,  593),  which  were  not  intended  to 
be  either  overruled  or  weakened  by  the  decision  in  Bene- 
dict V.  Davidson  County.  But  we  do  do  not  deem  it 
necessary,  at  this  time,  to  determine  the  scope  or  effect 
of  the  case  of  Benedict  v.  Davidson  County,  and  proceed 
to  examine  the  graver  question  whether,  conceding  the 
construction  insisted  upon  by  complainant,  the  people 
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of  the  State  of  Tennessee  were  without  power  to  ordain 
and  provide  for  the  exemption,  under  certain  conditions, 
of  property  within  its  borders  from  taxation. 

In  this  connection  it  must  be  borne  in  mind  that  this 
record  does  not  present  a  question  of  discrimination  be- 
tween citizens  of  different  States.  Complainant  is  a 
corporation  brought  into  life  and  haying  its  existence 
solely  under  and  by  virtue  of  the  laws  of  this  State,  and, 
pretermitting  the  question  of  interstate  commerce,  its 
contention,  when  analyzed,  is  not  that  the  State  is  with- 
out power  to  subject  all  property  within  her  borders  to 
taxation  for  public  purposes^  but  that  its  property,  pur- 
chased in  another  State  and  brought  here  and  merged 
into  and  become  a  part  of  the  general  mass  of  property 
in  this  State,  should  not  be  taxed  because  the  organic 
law  of  the  State  exempts  articles  manufactured  from  the 
produce  of  the  State. 

To  arrive  at  a  correct  solution  of  this  question,  it  is 
proper  to  consider  what  rights  a  sovereign  State  has  in 
respect  to  taxation,  and  whether,  or  to  what  extent,  such 
rights  were  abridged  by  the  fourteenth  amendment  to 
the  constitution  of  the  United  States. 

The  power  of  taxation  is  an  incident  to  sovereignty, 
and,  as  said  by  Chief  Justice  Marshall,  in  the  case  of 
McCtUloch  V.  Mari/lcmd,  4  Wheat.  (U.  S.),  316-428,  4 
L.  Ed.,  579: 

"The  power  of  taxing  the  people  and  their  property 
is  essential  to  the  very  existence  of  government,  and 
may  be  legitimately  exercised  on  the  objects  to  which 
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it  is  applicable,  to  the  utmost  extent  to  which,  the  govern- 
ment shall  choose  to  carry  it.  The  only  security  against 
tlie  abuse  of  this  power  is  found  in  the  structure  of  the 
government  itself.  In  imposing  a  tax  the  l^islature 
acts  upon  its  constituents.  This  is,  in  general,  a  suf- 
ficient security  against  erroneous  and  oppressive  taxa- 
tion. The  people  of  a  State  thereby  give  to  their  govern- 
ment a  right  of  taxing  themselves  and  their  property, 
and,  as  the  exigencies  of  government  cannot  be  limited 
they  prescribe  no  limits  to  the  exercise  of  this  right, 
resting  confidently  upon  the  interests  of  the  legislator 
and  upon  the  influence  of  the  constituents  over  their 
representatives  to  guard  them  against  this  abuse." 

Or,  as  said  by  Judge  Cooley : 

"The  power  to  impose  taxes  is  one  so  unlimited  in 
force  and  so  searching  in  extent  that  the  courts  scarcely 
venture  to  declare  that  it  is  subject  to  any  restrictions 
whatever,  except  such  as  rest  in  the  discretion  of  such 
authority  as  exercises  it.  It  reaches  to  every  trade  and 
occupation,  to  every  object  of  industry,  use,  or  enjoy- 
ment, to  every  species  of  possession,  and  it  imposes  a 
burden  which,  in  case  of  failure  to  discharge  it,  may  be 
followed  by  seizure  or  sale,  or  confiscation,  of  property. 
No  attribute  of  sovereignty  is  more  pervading,  and  at  no 
point  does  the  power  of  the  government  affect  more  con- 
stantly and  intimately  all  the  relations  of  life  than 
through  the  exactions  made  under  it."  Cooley's  Con- 
stitutional Limitations,  678. 

116  Tenn.— 28 
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As  was  ndd  by  Mr.  Jofltice  Fidd,  in  ^State  Tax  on 
Foreign  Held  Bonds,"  15  WalL,  300319,  21  L.  Ed.,  179 : 

'^t  may  toach  i»roperty  in  erery  shape — ^in  its  natural 
condition,  in  its  mannfactnred  form  and  in  its  varying 
transmntationa  ...  It  may  touch  business  in  the 
almost  infinite  forms  in  which  it  is  conducted — in  pro- 
fessions, in  commerce,  in  manufactures,  in  transporta- 
tion. Unless  restrained  by  proTisicms  of  the  federal  con- 
stitution, the  power  of  the  State  as  to  the  mode^  form, 
and  extent  of  taxation  is  unlimited." 

Such  was  the  power  inherent  in  the  sovereign  people 
of  Tennessee  when  they  met  in  convention  in  1796 
and  framed  a  c<Mistitution  for  their  government  and  for 
the  protection  of  all  persons  and  ^tq[>er(7  within  her 
borders. 

In  this  constitution  it  was  ordained  *  that  articles 
manufactured  from  the  produce  of  the  State  should  be 
exempt  from  taxation.  This  was  the  constitution  pre- 
sented to  the  federal  congress  when  Tennessee  was  ad- 
mitted into  the  union.  It  has  been  the  law  of  the  land, 
governing  all  people  and  controlling  all  property  with- 
in her  borders,  for  more  than  a  century. 

Without  question,  this  wise  provision,  placed  by  the 
people  of  the  State  in  the  fundamental  law  of  the  land, 
has  been  enforced  for  the  general  good,  the  protection 
of  her  own  property,  and  the  upbuilding  of  manufttctnr- 
ing  industries  within  her  borders. 

But  now  it  is  insisted  that  under  the  fourteenth 
amendment  to  the  federal    constitution   this   salutary 
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ppovision  may  not  be  enforced  without  denying  to  a  citi- 
zen of  the  State,  who  is  a  general  manufacturer  of  and 
dealer  in  the  products  of  this  and  other  States,  the  equal 
protection  of  the  law. 

There  is  no  inhibition  upon  complainant,  or  any  other 
citizen  of  the  State,  from  dealing  in  the  products 
of  this  State,  or  manufacturing  articles  from  the  pro- 
duce of  the  State.  The  law  is  general  in  its  operation. 
We  are  unable  to  see  wherein,  by  virtue  of  the  fourteenth 
amendment  to  the  federal  constitution,  complainant  is 
denied  the  equal  protection  of  the  law.  It  is  not  written 
into  said  amendment  that  the  States  may  not  classify 
proi)erty  or  accord  different  treatment  to  different 
classes  of  proi>erty.  There  is  nothing  in  the  amendment 
requiring  taxes  to  be  equal  and  uniform  ( Travelers^  Ins. 
Go.  V.  Connecticut,  185  U.  S.,  364,  22  Sup.  Ct.,  673,  46  L. 
Ed.,  949),  and  it  has  been  uniformly  held  that  a  State 
may  classify  the  objects  of  legislation  so  long  as  its  at- 
tempted classification  is  not  clearly  arbitrary  and  un- 
reasonable. 

Taking  into  consideration  the  purpose  and  object  of 
the  fourteenth  amendment,  and  the  construction  placed 
thereon  by  the  supreme  court  of  the  United  States,  the 
ultimate  arbiter  of  the  meaning,  scope,  and  effect  of  said 
amendment,  we  are  of  the  opinion  that  the  general 
powers  of  taxation,  inherent  in  every  government  and 
vested  in  this  State,  were  neither  impaired  nor  narrow- 
ed by  said  amendment. 

In  the  case  of  Barhier  v.  Connolly,  113  U.  S.,  27-31, 
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5  Sup.  Ct,  357,  28  L.  Ed.,  923,  Mr  Justice  Field,  in  dis- 
cussing the  general  purposes  and  scope  of  the  fourteenth 
amendment,  among  other  things  said : 

"The  fourteenth  amendment,  in  declaring  that  no 
Stat<?  shall  deprive  any  person  of  life,  liberty,  or  pro- 
perty without  due  process  of  law,  nor  deny  to  any  per- 
son within  its  jurisdiction  the  equal  protection  of  the 
laws,  undoubtedly  intended,  not  only  that  there  should 
be  no  arbitrary  deprivation  of  life  or  liberty,  or  arbitrary 
spoliation  of  property,  but  that  equal  protection  and 
security  should  be  given  to  all  under  like  circumstances 
in  the  employment  of  their  personal  and  civil  rights; 
that  all  persons  should  be  equally  entitled  to  pursue 
their  happiness  and  acquire  and  enjoy  property;  that 
they  should  have  like  access  to  the  courts  of  the  country 
for  the  protection  of  their  persons  and  their  property, 
the  prevention  and  redress  of  wTongs,  and  enforcement 
of  contracts;  that  no  impediment  should  be  imposed  to 
the  pursuits  of  any  one,  except  as  applied  to  the  same 
pursuits  by  another  in  like  circumstances;  that  no 
greater  burdens  should  be  laid  upon  the  same  calling 
and  condition ;  and  that  in  the  administration  of  crimin- 
al justice  no  different  or  higher  punishment  should  be 
imposed  upon  one  than  such  as  ascribed  to  all  for  like 
offenses. 

"But  neither  the  amendment — broad  and  comprehen- 
sive as  it  is — nor  any  other  amendment,  was  designed 
to  interfere  with  the  power  of  the  State,  sometimes 
called  the  'police  power,*  to  prescribe  regulations  to  pro- 
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mote  the  health,  peace,  morals,  education,  and  good 
order  of  the  people,  and  to  legislate  so  as  to  increase  the 
industries  of  the  State,  develop  its  resources,  and  add  to 
its  health  and  prosperity." 

And,  in  response  to  the  insistence  that  certain  corpora- 
tions in  the  State  of  Pennsylvania  were  being  unlawfully 
discriminated  against  by  the  assessment  of  a  tax  of  three 
mills  upon  the  nominal  or  face  value  of  their  bonds, 
while  other  property  was  assessed  at  its  actual  value, 
Mr.  Justice  Bradley  said : 

"The  provision  in  the  fourteenth  amendment  that  no 
State  shall  deny  to  any  person  within  its  jurisdiction 
equal  protection  of  the  laws  was  not  intended  to  prevent 
a  State  from  adjusting  its  system  of  taxation  in  all  pro- 
per and  reasonable  ways.  We  think  we  are  safe  in  say- 
ing that  the  fourteenth  amendment  was  not  intended  to 
compel  the  States  to  adopt  an  iron  rule  of  equal  taxation. 
If  that  were  its  proper  construction,  it  would  not  only 
supersede  all  these  constitutional  provisions  and  laws 
of  some  of  the  States  whose  object  is  to  secure  equality  of 
taxation  and  which  are  usually  deemed  material,  but  it 
would  render  nugatory  those  discriminations  which  the 
best  interests  of  society  require,  which  are  necessary  for 
the  encouragement  of  needful  and  useful  industries  and 
the  discouragement  of  intemperance  and  vice,  which 
every  State,  in  one  form  or  another,  deems  it  expedient 
to  adopt"  BelVs  Oap  R.  Co.  v.  Pennsylvania^  134  U.  S., 
232,  10  Sup.  Ct,  533,  33  L.  Ed.,  892. 
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Upon  this  general  question,  onr  attention  has  been 
called  to  the  opinion  of  the  supreme  court  of  the  United 
States,  recently  delivered  in  the  case  of  Michigan  Cen- 
tral R.  Co.  V.  Powers,  201  U.  S.,  543,  26  Sup.  Ct,  459,  50 
L.  Ed.,  — ^  wherein  Mr.  Justice  Brewer,  reaffirming  the 
general  principle  hereinbefore  enunciated,  said : 

^^We  have  had  frequent  occasion  to  consider  questions 
of  State  taxation  in  the  light  of  the  federal  constitution, 
and  the  scope  and  limits  of  national  interference  are 
well  settled.  There  is  no  general  supervision  on  the  part 
of  the  nation  over  State  taxation,  and  in  respect  to  the 
latter  the  State  has,  speaking  generally,  the  freedom  of  a 
sovereign,  both  as  to  objects  and  methods.'' 

In  harmony  with  these  principles,  the  supreme  court 
of  the  United  States  has  repeatedly  recognized  the  power 
of  the  State,  expressed  either  in  its  organic  law  or  legis- 
lative enactments,  to  fpster  industries  by  providing  ex- 
emptions from  taxation,  both  to  persons  and  certain 
classes  of  property  within  its  borders.  The  exemption 
laws  of  the  several  States,  which  operate  only  in  favor  of 
citizens  of  any  property  in  the  State,  when  assailed,  have 
invariably  been  sustained,  and  are  not  longer  ques- 
tioned. 

We  will  refer  to  a  few  of  these.  In  American  Sugar 
Refining  Co.  v.  Louisiana,  179  U.  S.,  89-94,  21  Sup.  C3t., 
43,  45  L.  Ed.,  102  (approved  in  Kidd  v.  Alabama,  188  U. 
S.,  730,  23  Sup.  Gt,  401,  47  L.  Ed.,  669),  the  supreme 
court  of  the  United  States  held  that  a  manufacturer  en- 
gaged in  the  business  of  refining  sugar  is  not  denied  the 
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equal  protection  of  the  laws  because  of  the  discrimina- 
tion made  in  the  constitution  of  Louisiana,  imposing  a  li- 
cense tax  upon  manufacturers  engaged  in  said  business, 
but  exempting  from  the  tax  those  who  refined  the  pro- 
ducts of  their  own  plantations. 

In  this  case  Mr.  Justice  Brown  said : 

'The  power  of  taxation  under  this  provision  was  fully 
considered  in  BelVs  Oap  R.  B.  Co.  v.  Pennsylvania,  134 
U.  S.,  232,  10  Sup.  Ct,  533,  33  L.  Ed.,  892,  in  which  it 
was  said  not  to  have  been  intended  to  prevent  a  State 
from  changing  its  system  of  taxation  in  all  proper  and 
reasonable  ways.  It  may,  if  it  choose,  exempt  certain 
classes  of  property  altogether,  it  may  impose  different 
specific  taxes  upon  different  trades  or  professions,  may 
vary  the  rates  of  excise  upon  various  products,  may 
tax  real  and  personal  estate  in  a  different  manner,  may 
tax  visible  property  and  not  securities,  and  may  allow  or 
not  allow  deductions  for  indebtedness.  All  such  regula- 
tions, and  those  of  like  character,  so  long  as  they  proceed 
within  reasonable  limits  and  general  usage,  are  within 
the  discretion  of  the  State  legislature  or  the  people  of  the 
State  in  framing  their  constitution." 

And  further  said  Mr.  Justice  Brown:  "The  consti- 
tution of  Louisiana  classifies  the  refiners  of  sugar  for  the 
purpose  of  taxation  into  those  who  refine  the  products 
of  their  own  plantations  and  those  who  engage  in  a  gen- 
eral refining  business,  imposing  a  tax  only  upon  the  latr 
ter  class.  To  entitle  a  party  to  the  exemption  it  must 
appear  (1)  that  he  is  a  farmer  or  planter;  (2)  that  he 


440  TENNESSEE  REPORTS.       [116  Tenn. 


Darnell  v.  Memphis. 


grinds  all  cane,  as  well  as  refines  the  sugar  and  molasses ; 
(3)  that  he  refines  his  own  sugar  and  molasses,  meaning 
thereby  the  product  of  his  own  plantation.  Whether  he 
may  also  refine  the  sugar  of  others  may  be  open  to  ques- 
tion, although  by  its  express  terms  the  act  does  not  apply 
to  planters  who  refine  syrup  for  other  planters.  The  dis- 
crimination is  obviously  an  encouragement  to  agricul- 
ture and  does  not  deny  to  persons  and  corporations  who 
are  in  a  general  refining  business  the  equal  protection  of 
the  laws." 

In  Pacific  Express  Co.  v.  Seibert,  143  U.  S.,  339,  12 
Sup.  Ct.,  250,  35  L.  Ed.,  1035,  the  supreme  court  of  the 
United  States  held  that  a  State  statute,  defining  an  ex- 
I^ress  company  to  be  such  as  carried  on  the  business  of 
transportation  on  trucks  for  hire  with  railroad  or  steam- 
boat companies,  did  not  discriminate  against  the  express 
companies  defined  by  it  by  exempting  other  companies 
carrying  express  matter  in  vehicles  of  their  own. 

In  the  case  of  People,  ex  reh  Park  Davis  &  Co.,  v. 
Roberts,  171  U.  S.,  658,  19  Sup.  Ct,  58,  43  L.  Ed.,  323, 
the  right  of  the  State  to  classify  the  objects  of  taxation 
and  to  make  reasonable  discriminations  in  favor  of  do- 
mestic property  and  manufacturers  was  sustained,  and 
it  was  held  that  the  equal  protection  of  the  laws  is  not 
denied  to  a  foreign  corporation  which  manufactures 
goods  in  other  States  and  sends  them  into  the  State  for 
sale  by  a  tax  on  the  amount  of  capital  employed  by  it 
within  the  State,  because  of  an  exemption  of  corpora- 
tions which  are  wholly  engaged  in  manufacturing  within 
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the  State,  wten  the  State  makes  no  discrimination  be- 
tween foreign  and  domestic  corporations. 

The  last  decision  of  the  supreme  court  of  the  United 
States,  to  which  we  have  had  access,  is  that  of  Cox  and 
OtJirers  V.  Texas,  202  U.  S.,  446,  26  Sup.  Ct,  671,  50  L. 
Ed.,  1099,  decided  on  May  21,  1906,  and  in  which  the 
opinion  was  delivered  by  Mr.  Justice  Holmes. 

In  that  case  it  was  contended  by  Cox,  a  liquor  dealer, 
that  he  was  denied  the  equal  protection  of  the  law  and 
unreasonably  discriminated  against  in  the  matter  of  a 
license  tax  which  was  imposed  upon  him,  a  general 
dealer  in  liquors,  when  no  such  tax  was  imposed  upon 
or  applicable  to  wines  produced  from  grapes  grown  in 
the  State. 

In  delivering  the  opinion  of  the  court,  Mr.  Justice 
Holmes,  among  other  things,  said : 

"It  is  true  that  there  is  granted  to  the  producers  and 
manufacturers  of  wine  from  grapes  grown  in  Texas  an 
immunity  not  received  and  which  is  not  granted  to  other 
sellers  of  the  same  wine.  To  that  extent,  but  to  that  ex- 
tent alone,  favor  is  shown  to  a  class.  But  it  is  not  the 
class  discrimination  put  forward  and  insisted  upon.  The 
attack  is  not  mainly  on  the  distinction  between  pro- 
ducers and  other  sellers  of  domestic  wine,  but  upon  that 
between  those  producers  and  the  sellers  of  other  wine. 
The  latter,  as  we  have  said,  is  not  a  true  class  distinc- 
tion. Whether  there  is  a  diflference  in  the  scope  of  a 
State's  general  power  to  legislate  and  its  power  to  tax  or 
not,  the  former  does  not  need  any  extended  defense,  as 
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far  as  the  fourteenth  amendment  alone  is  concerned 
[citing  authorities].  .  •  .  The  truth  is  that  the  four- 
teenth amendment  does  not  touch  the  case  standing 
alone,  and,  if  so,  other  provisions  of  the  constitution 
which  were  not  invoked  cannot  be  brought  in  now  under 
cover  of  the  reference  to  the  fourteenth  amendment  to 
give  the  latter  a  more  extensive  application  to  the  case 
than  it  would  have  when  taken  by  itself.  If  the  States 
were  restricted  by  the  fourteenth  amendment  only,  and 
saw  fit  to  encourage  domestic  protection,  or  thought  to 
promote  temperance,  or  to  help  secure  better  wine  by 
statutes  such  as  those  before  us,  there  would  be  nothing 
to  hinder  them.  If  the  statutes  are  open  to  objection  as 
improperly  interfering  with  commerce  between  the 
States  {Tieman  v.  Rinker,  102  U.  S.,  123, 26  L.  Ed.,  103 ; 
Walling  V.  Michigm,  116  U.  S.,  446,  6  Sup.  Ct,  454,  29 
L.  Ed.,  691),  the  right  which  comes  from  section  6  of 
article  1  of  the  constitution  cannot  be  used  to  enlarge, 
for  the  purpose  of  this  case,  the  privileges  and  immuni- 
ties of  an  equal  protection  of  the  laws  secured  by  the 
fourteenth  amendment.  Dewey  v.  Des  Moines,  173  U.  S., 
193-198,  19  Sup.  Ct,  379,  43  L.  Ed.,  665.  The  converse 
of  a  right  set  up  under  article  1,  section  8,  and  an  at- 
tempt to  support  it  by  the  fourteenth  amendment,  was 
decided  in  Keokuk  <&  Hamilton  Bridge  Co.  v.  Illinois, 
175  U.  S.,  626-633,  20  Sup.  Ct,  205,  44  L.  Ed.,  299." 

The  distinction  between  the  effect  of  the  interstate 
commerce  clause  of  the  federal  constitution  and  the  scope 
and  operation  of  the   fourteenth   amendment   is  here 
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sharply  drawn  and  soundly  stated.  All  the  cases  relied 
upon  to  sustain  the  contention  of  complainant  are  pre- 
dicated upon  the  commerce  clause,  and  not  the  four- 
teenth amendment,  to  the  federal  constitution. 

This  is  clearly  recognized  by  Mr.  Justice  Holmes  in 
Gox  et  al.  v.  Texas,  supra,  in  his  reference  to  the  cases 
of  Tiem<m  v.  RinJcer  and  Walling  v.  Michigan,  and  we 
are  of  the  opinion  that  the  supreme  court  of  the  United 
States,  in  using  the  language  hereinbefore  referred  to,  to 
the  effect  that  the  power  of  the  State  as  to  the  mode, 
form,  and  extent  of  objects  of  taxation  is  unlimited,  ex- 
cept as  restrained  by  the  provisions  of  the  federal  con- 
stitution, referred  to  inhibitions  upon  the  taxing  powers 
of  the  State  by  other  clauses  of  the  federal  constitution, 
such  as  duties  on  imports  and  exports,  taxes  on  govern- 
ment bonds  and  other  securities,  and  not  to  any  inhibi- 
tion bom  of  the  fourteenth  amendment  Does  it  not  fol- 
low that  where  the  people,  in  their  organic  law,  have 
prescribed  rules  for  levying  taxes  and  designated  the  ob- 
jects which  shall  be  subject  to  or  exempt  from  taxation, 
that,  so  long  as  the  mandate  of  this  supreme  law  of  the 
State  is  observed,  there  can  be  no  denial  of  the  equal  pro- 
tection of  the  law,  unless  the  law  so  invoked  is  one  em- 
anating from  another  sovereignty,  one  paramount  to  the 
State,  to  which  the  i)eople  of  the  State  have  delegated  or 
upon  which  they  have  conferred  supreme  power  in  re- 
spect of  the  subject-matter  of  the  particular  thing  in 
question?  Therefore,  conceding  that  the  State  may  not 
burden  or  in  any  way  interfere  with  transactions  or  pro- 
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perty  so  long  as  they  relate  to  or  are  the  subjects  of  com- 
merce between  the  States,  nevertheless,  when  such  trans- 
actions are  divested  of  their  interstate  character  and  the 
property  has  ceased  to  be  a  part  of  commerce  between 
the  States,  or  to  have  any  connection  therewith,  and  has 
become  merged  into  and  a  part  of  the  general  mass  of 
property  in  the  State,  there  can  be  no  denial  of  the  equal 
protection  of  the  supreme  law,  prohibiting  interference 
with  or  the  placing  of  burdens  upon  commerce  between 
the  States,  for  the  reason  that  the  federal  constitution 
no  longer  operates  upon  such  transactions  or  protects 
such  property  from  the  taxing  power  of  the  State. 

From  these  conclusions  it  results  that  the  decree  of 
the  chancellor,  granting  the  complainant  relief,  must  be 
reversed,  the  demurrer  of  the  defendants  sustained,  and 
the  bill  dismissed,  with  costs. 
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Chicago^  St.  L.  &  N.  O.  R.  R.  Co.  v.  Moggbidge. 
(Jackson.    April  Term,  1906.) 

EMINENT  DOKAIN.  Damages  lor  property  taken  under 
power  of,  should  be  awarded  as  oi  date  of  actual  appropria.tion, 
when. 

Where  a  railroad  company,  having  giyen  bond  to  abide  final 
judgment,  takes  possession  of  a  right  of  way  during  the  pen- 
dency of  condemnation  proceedings  instituted  by  It,  but  before 
trial  and  judgment  fixing  the  amount  of  damages,  the  amount 
of  damages  recoverable  should  be  awarded  as  of  the  date  when 
possession  of  the  property  was  actually  taken. 

Constitution  cited  and  construed:     Art  1,  sec.  21. 

Code  cited  and  construed:  1865,  1859,  1862  (S.);  1570,  1564, 
1567   (M.  &  v.);   1346,  1340,  1343   (1858). 

Cases  cited  and  approved:  White  v.  Railroad,  7  Helsk.  518,  541; 
Alloway  v.  Nashville,  88  Tenn.,  510;  Railroad  v.  Campbell,  109 
Tenn.,  561. 


FROM  SHELBY. 


Appeal  from  the  Circuit  Court  of  Shelby  County. — 
A.  B.  PiTTMAN,  Judge. 

Cooper  &  Fitzhugh^  C.  N.  Buech  and  Albert  W. 
BiGGS^  for  Railroad  Company. 

WiLUAM  G.  Cavett,  for  Moggridge. 
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Mr.  Justice  Wilkes  delivered  the  opinion  of  the  court. 

The  only  question  presented  in  this  case  is,  in  proceed- 
ings for  condemnation  of  property  for  railroad  purposes 
at  what  date  should  the  value  of  the  property  and  dam- 
ages  sustained  be  fixed  —  whether  at  the  institution  of 
the  suity  or  at  the  time  of  the  filing  of  the  rex>ort  of  the 
jury  of  inquiry  or  view,  or  the  time  of  the  trial  in  the 
circuit,  or  when  actual  possession  -is  taken. 

The  railroad  company  contends  that  the  date  should 
be  that  of  the  institution  of  the  suit,  which  in  this  case 
was  June  28,  1902;  and  the  landowner  insists  that  it 
should  be  as  of  the  date  actual  i>os8ession  was  taken, 
which  in  this  case  was  July  14,  1905. 

The  petition  for  condemnation  was  filed  June  28, 1902. 

An  order  of  condemnation  was  made,  and  a  jury  of 
view  was  appointed  July  11,  1902. 

The  jury  of  view  made  a  report  July  18,  1902,  fixing 
damages  at  |5,070. 

Prom  this  report  there  was  an  appeal  to  the  circuit 
court  July  19, 1902. 

On  Muy  1,  1905,  the  road  gave  bond  for  possession, 
and  the  circuit  court  ordered  the  writ  to  issue  and  it  did 
issue,  and  petitioner  was  put  in  possession  July  14, 1905. 

The  appeal  was  heard  November  3,  1905,  and  the  trial 
judge  charged  the  jury  to  fix  the  value  of  the  property  as 
of  date,  July  14, 1905,  and  to  give  interest  from  the  next 
day,  July  15,  1905. 

The  jury  assessed  the  damages  at  |6,100,  and  the  rail- 
road company  has  appealed. 


1 


« 
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The  testimony  tends  to  show  that  the  value  of  the 
property  had  increased  between  the  institution  of  the 
suit  in  June,  1902^  and  July^  1905. 

The  present  suit  is  one  in  which  the  condemnation  is 
first  sought  by  suit^  and  the  possession  is  taken  later, 
during  the  progress  of  the  trial,  but  before  judgment 
fixing  amount  of  damages. 

There  is  a  difference  among  the  authorities  as  to  the 
proper  rule,  arising  largely  out  of  the  difference  in  con- 
stitutional and  legal  provisions,  and  the  different  modes 
of  procedure  in  the  different  States ;  and  it  is  said  that 
the  question  has  not  been  definitely  parsed  upon  by  this 
court. 

But  we  think  that  under  our  constitutional  provision 
that  no  man's  property  shall  be  taken  without  just  com- 
pensation being  made  therefor  (const,  art.  1,  sec.  21), 
and  our  statutory  provision  (Shannon's  Code,  section 
1865)  which  is  as  follows:  ^*No  person  or  company  shall, 
however,  enter  upon  such  land  for  the  purpose  of  actual- 
ly occupying  the  right  of  way  until  the  damages  assess- 
ed by  the  jury  on  inquiry  and  the  costs  have  been  actu- 
ally i)aid,  or,  if  an  appeal  has  been  taken,  until  the  bond 
has  been  given  to  abide  by  the  final  judgment" — the 
theory  of  the  law  is  that  the  title  to  the  proi)erty  passes 
only  when  possession  is  taken  under  the  condemnation 
proceedings. 

See,  also,  sections  1859  and  1862. 

In  White  v.  Railroad,  7  Heisk.,  518,  541,  it  is  said: 

*^e  have  already  seen,  however,  that  in  this  State 
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the  indemnity  need  not  precede  the  seizure,  provided  the 
statute  secures  it  beyond  all  contingency.  And  the  best 
security  guaranteed  under  defendant's  charter  is  that 
the  title  in  fee  remains  in  the  owner  until  the  indemnity 
is  paid. 

"Also,  we  hold  the  proposition  to  be  incontrovertible 
that^  when  the  property  of  the  citizen  is  to  be  taken  and 
appropriated  under  the  right  of  eminent  domain,  the 
statute  authorizing  it  must  be  strictly  followed;  and  the 
condition  of  indemnification,  either  made  or  beyond  all 
peradventure  a^ured,  becomes  a  condition  precedent  to 
the  divestiture  of  the  owner's  right." 

See,  also,  Tom.  Cent,  R.  R.  Co.  v.  Campbell,  109  Tenn-, 
r>51,  75  S.  W.,  1012. 

In  AUownjj  v.  Xashville,  88  Tenn.,  510,  13  S.  W.,  123, 
8L.  R.  A.,  123,  it  is  said: 

"Nevertheless,  we  have  no  hesitation  in  holding,  upon 
general  principles,  that  interest  should  have  been  al- 
lowed from  the  time  of  the  appropriation  of  the  proj)- 
erty.  From  that  time  the  original  owner  was  deprived 
of  the  use  and  possession  of  the  land  taken.  The  liability 
of  the  city  accrued  at  that  date,  though  the  amount  there- 
for is  not  determined  finally  until  long  thereafter.  Dam- 
ages are  properly  assessed  with  reference  to  the  value  of 
the  land  taken,  and  the  depreciation  of  the  residue  at  the 
time  of  condemnation.  The  legal  rights  of  both  par- 
ties, so  far  as  the  damages  are  concerned,  are  fixed  at 
that  time.  Subsequent  enhancement  or  diminution  of 
the  value,  though  ever  so  great,  cannot  be  considered  by 
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the  jury  on  estimating  damages.  Witnesses  are  exam- 
ined as  to  the  amount  of  damages  at  the  time  of  the  ap- 
propriation, and  not  at  the  time  of  the  trial.  That 
method  was  property  adopted  in  this  ease.  The  city 
especially  asked  her  witnesses  the  value  of  the  property 
in  August,  1887.  .  .  .  "The  land  was  taken  about  Au- 
gust 10,  1887.  Hence,  judgment  will  be  entered  for  the 
amount  of  the  verdict,  with  interest  from  that  date." 

This  is  virtually  holding  that  the  date  at  which  pos- 
session is  taken  is  the  date  when  the  damages  should  be 
fixed  when  the  property  is  taken  in  advance  of  th^e  trial. 

In  cases  where  the  trial  is  had,  and  damages  fixed 
before  i>ossession  is  taken,  it  would  seem  that  the  date 
of  the  trial  or  judgment  should  determine ;  but  that  case 
is  not  before  us. 

We  are  of  opinion  that  there  was  no  error  in  the  judg- 
ment of  the  court  below ;  and  it  is  affirmed^  with  costs. 

116  Tenn. — ^29 
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Mes.  M.  E.  Kjnnby  v.  Y.  &  M.  V.  R,  R.  Co. 
(Jackson.    April  Term,  1906.) 

1.   8UPBBMB  OOUBT  PBAOTIOE.    AsBignment  of  error. 
An  assignment  that  the  trial  Judge  erred  in  giving  the  jury  per- 
emptory instructions  to  find  for  the  defendant  and  in  declining 
to  submit  the  evidence  to  the  Jury  is  good  in  form. 

8.  VBBDIOT.    Trial  judge  without  power  to  direct,  where  there 

is  dispute  as  to  any  material  determinatiTe  question. 
Where  there  is  a  conflict  in  the  testimony  as  to  any  material 
determinative  question,  the  court,  having  no  power  to  pass' 
upon  the  credibility  of  the  witnesses,  must  submit  the  case  to 
the  jury. 

Cases  cited  and  approved:     Tyrus  v.  Railroad,  114  Tenn.,  579, 
694;  Traction  Co.  v.  Brown,  115  Tenn.,  S23. 

8.  COMMON  OAB&IBR.  Uable  lor  wrongful  delivery  of  pas- 
senger, when. 
A  passenger  may  maintain  an  action  against  a  common  carrier 
where  it  refuses  to  deliver  her  at  Its  usual  station  platform, 
but  puts  her  ofC  three  hundred  yards  from  it  in  the  mud  and 
rain,  she  being  old,  crippled  and  going  on  crutches. 


PROM  SHELBY. 


Appeal  from  the  Circuit  Court  of  Shelby  County. — 
H.  W.  Laughlin,  Judge. 

Marion  G.  Evans,  for  Mrs.  Kinney. 

Francis  Fentress,  J.  M.  Dickinson  and  C.  N.  Burch, 
for  Railroad  Co. 
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Court 

These  are  actions  for  damages  begun  before  a  justice 
of  the  peace.  On  the  trial  in  the  circuit  court,  after  all 
the  evidence  was  in,  on  motion  of  defendant's  counsel, 
the  trial  judge  peremptorily  instructed  the  jury  to  find 
for  the  defendant  road,  and  verdicts  and  judgments  were 
rendered  accordingly,  and  plaintiffs  have  appealed  in 
each  case ;  the  cases  being  tried  together  in  the  court  be- 
low and  in  this  court. 

The  error  assigned  is  that  the  trial  judge  erred  in  giv- 
ing the  jury  peremptory  instructions  to  find  for  the  de- 
fendant, and  declined  to  submit  the  evidence  to  the  jury. 

This  assignment  is  good  in  form,  and  properly  raises 
the  question  whether  there  was  any  material  evidence 
upon  which  plaintiffs  would  have  been  entitled  to  ver- 
dicts and  judgments. 

There  is  no  power  in  the  trial  judge  to  direct  a  ver- 
dict in  any  case  in  which  there  is  a  dispute  as  to  any 
material,  determinative  evidence,  or  any  doubt  as  to  the 
conclusion  to  be  drawn  from  the  whole  evidence  upon 
the  issues  to  be  tried. 

If  there  is  any  dispute  as  to  any  material,  determina- 
tive fact,  the  case  must  be  submitted  to  the  jury.  If  there 
is  no  dispute  as  to  such  fact,  the  question  is  one  of  law 
for  the  court.  Tijrus  v.  R.  R.,  114  Tenn.,  594,  86  S.  W., 
1074 ;  Traction  Co.  v.  Brown,  115  Tenn.,  323,  89  S.  W., 
319. 
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Counsel  agree  that  the  defendant  road  undertook  for 
the  usual  fare  to  carry  Mrs.  Kinney,  ss  a  passenger,  from 
Pritchard  to  Comorant,  Mississippi ;  that  she  was  an  old 
lady,  and  cripple,  and  going  on  crutches. 

There  is  no  question  made  but  that  the  road  was 
obligated  to  deliver  her  at  the  usual  station  platform  at 
the  place  of  destination. 

The  defendant  road  insists  that  it  did  deliver  her  at 
the  station  at  the  usual  place,  about  sixty  feet  from  the 
depot;  that  the  conductor  and  porter  helped  her  from  the 
train,  and  went  with  her  to  the  depots  carrying  her  bag- 
gage, and  left  her  comfortably  in  the  depot  house,  and 
her  baggage  on  the  platform.  The  conductor  and  porter 
both  swear  to  this  state  of  facts. 

Mrs.  Kinney  swears  that  she.  was  put  off  the  train 
three  hundred  yards  from  the  depot,  over  her  protest 
and  demand  that  she  be  carried  to  the  depot  or  station 
house ;  that  she  was  put  off  by  the  porter  and  either  the 
conductor  or  flagman;  and  told  that  she  would  not  be 
carried  up  to  the  station ;  that  the  place  where  she  was 
put  off  was  full  of  mud  and  standing  water  and  logs 
thrown  about;  that  It  had  been  raining,  and  everything 
about  there  was  muddy;  that  she  had  to  walk  on  her 
crutches  up  to  the  station,  without  help,  and  having  a 
little  child  about  five  years  old  with  her;  that  she  waa 
unable  to  carry  her  telescope,  and  had  to  send  back  for 
it ;  that  she  missed  connection  she  expected  to  make,  and 
was  compelled  to  stay  all  night ;  and  that  she  contracted 
cold,  and  was  made  sick. 
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She  is  corroborated  by  J.  L.  Savage,  a  passenger  on 
the  same  train,  in  the  main  features  of  her  testimony, 
that  the  train  which  she  was  on  stopped  three  hundred 
yards  from  the  station,  and  did  not  run  up  to  it,  as  it 
usually  did ;  and  that  he  got  oflp,  and  walked  up  to  the 
station ;  but  that  Mrs.  Kinney  could  not  walk  that  far  in 
her  condition ;  and  that  she  got  off  three  hundred  yards 
from  the  station,  after  waiting  for  the  train  to  be  pulled 
up,  and  requesting  that  it  be  done,  and  after  she  was 
told  that  it  would  not  be. 

Now,  if  this  evidence  of  Mrs.  Kinney  is  to  be  believed, 
she  had  a  right  of  action.  There  was  a  sharp  conflict  be- 
tween her  and  the  conductor  and  porter  upon  the  mater- 
ial question  as  to  whether  she  was  carried  up  to  the  sta- 
tion or  not,  and  also  a  conflict  on  this  point  between  the 
statement  of  J.  L.  Savage  and  the  porter  as  to  where  she 
left  the  train. 

The  trial  judge  did  not  have  the  right  to  pass  upon 
the  credibility  of  the  witnesses;  but,  there  being  a  con- 
flict of  evidence  on  a  material,  determinative  question, 
the  case  should  have  been  submitted  to  the  jury,  and 
peremptory  instructions  were  not  proper  or  permissible 

The  judgment  is  reversed,  and  the  cause  remanded 
for  a  new  trial,  and  the  defendant  road  will  pay  the  costs 
of  the  appeal  in  both  cases. 
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Lbwis  v.  Shelby  CJountt. 
(Jackson.    April  Term,  1906.) 

1.  AHllCALS,  DI8BA8BD.    Poww  of  inspector  to  destroy. 
The  authority  of  the  State  live  stock  inspector  to  destroy  dis- 
eased animals,  when  the  public  safety  demands  their  destruo* 
tlon,  is  absolute  and  cannot  be  questioned  In  any  subsequent 
proceedinf. 

Act  cited  and  construed:    Acti  1901,  ch.  166. 

8.  8AMB.    Award  of  commissioners  for,  reviewable  by  certiorari. 
The  award  of  conMnissioners  for  the  Talue  of  diseased  animals 
destroyed  in  the  interest  of  the  public  safety,  may  be  rerlewed 
by  certiorari  to  the  circuit  court 

Case  cited  and  i4>proTed:     Staples  v.  Brown,  118  Tenn.,  689. 

8.  8AHB.    Award  of  commissioners  for,  is  final,  when. 
Such  award  is  final,  unless  reviewed  by  oerUararit  and  the  county 
court  has  no  power  to  fix  for  itself  the  value  of  the  animal. 

Act  dted  and  construed:    Acts  1901,  ch.  156. 


FROM  SHBLBT. 


Api)eal  from  the  Chancery  Court  of  Shelby  Oounty.- 
F.  H.  Heiskbll,  Chancellor. 

J.  S.  MoKiNLBY,  for  Lewis. 

Lee  Thoenton^  for  Shelby  County. 
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Mr.  Justice  Neil  delivered  the  opinion  of  the  Conrt. 

Chapter  156,  p.  283,  of  the  Acts  of  1901  is  entitled  *'An 
act  to  prevent  the  spread  of  communicable  diseases 
among  domestic  animals  in  the  State  of  Tennessee/' 
etc. 

Section  10  of  this  act  provides : 

"That  whenever,  in  the  opinion  of  the  State  live  stock 
inspector,  the  public  safety  demands  the  destruction  of 
any  animal,  or  animals,  under  the  provision  of  this  act, 
he  shall,  before  ordering  the  killing  or  the  slaughtering 
of  the  same,  appoint  three  competent  and  disinterested 
freeholders,  who  shall  be' affirmed  or  sworn  before  pro- 
ceeding to  act,  and  they  shall  make  a  just  and  true  valua- 
tion of  said  animal  or  animals  to  be  so  killed  or  slaugh- 
tered, and  in  valuing  shall  consider  the  health  and  condi- 
tion of  the  animal  when  killed,  and  they  shall  make  and 
deliver  a  written  certificate,  setting  forth  all  the  essen- 
tial facts  in  the  case  to  the  lawful  owner,  who  shall  pre- 
sent the  same  for  payment  to  the  chairman  of  the  county 
court  of  the  county  in  which  such  animal  or  animals  are 
so  killed  or  slaughtered,  and  the  same  shall  constitute 
a  county  charge,  to  be  paid  as  other  claims  against  the 
county,  are/' 

Gillie  Lewis  was  the  owner  of  a  mule  which  the  inspec- 
tor examined.  Believing  it  to  be  infected  with  glanders, 
the  inspector  appointed  three  persons,  in  accordance 
with  the  section  above  quoted,  to  place  a  valuation  upon 
the  mule,  before  he  caused  it  to  be  slaughtered.  These 
commissioners  valued  the  mule  at  f  60,  and  made  their 
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certificate  accordingly.  This  certificate  was  presented 
to  the  quarterly  county  court  on  one  of  the  regular  days 
of  the  April  term,  1905. 

Instead  of  accepting  the  certificate  as  final  evidence  of 
a  county  charge^  the  county  court  instituted  an  inquiry 
within  its  own  body,  to  ascertain  the  true  value  of  the 
mule.  After  hearing  the  evidence  it  fixed  the  value  at 
|25y  and  declined  to  pay  any  further  sum. 

Thereupon  the  county  and  Oillie  Lewis  made  up  an 
agreed  case,  embodying  the  foregoing  facts  and  brought 
the  matter  before  the  chancery  court  of  Shelby  county 
for  adjudication  by  proper  legal  proceedings. 

The  chancellor  decreed  that  the  valuation  fixed  by  the 
commissioners  under  the  act  was  conclusive  and  could 
not  be  inquired  into  nor  questioned.  A  judgment  was 
thereupon  rendered  in  favor  of  Gillie  Lewis  against  the 
county  for  f  60.  From  this  judgment  the  county  has  ap- 
pealed and  assigned  errors. 

The  only  assignment  we  need  consider  raises  the  ques- 
tion as  to  whether  the  valuation  fixed  by  the  commission- 
ers was  final. 

We  are  of  the  opinion  that  the  inspector  had,  under  the 
police  power,  the  right  to  destroy  the  mule,  and  this 
could  not  be  questioned  in  any  subsequent  proceeding. 
The  proceedings,  however,  before  the  commissioners^  in- 
stituted, for  the  purpose  of  fixing  the  value  of  the  mule 
were  judicial  in  their  nature.  The  commissioners  consti- 
tuted one  of  the  numerous  inferior  tribunals,  created  by 
the  legislature  from  time  to  time,  without  the  grant  of  a 
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right  of  appeal  op  writ  of  error  to  the  parties  concerned. 
The  judgments  of  such  tribunals  may,  however,  still  be 
reviewed.  The  proper  practice  in  such  a  case  is  an 
application  to  the  circuit  court  for  a  writ  of  certiorari. 
Either  party  dissatisfied  may  apply  for  this  writ  and 
have  the  question  re-examined  upon  the  merits  in  the  cir- 
cuit court.  The  scope  of  this  writ,  as  applicable  to  in- 
ferior tribunals  of  the  class  referred  to  herein,  will  be 
found  fully  discussed  in  a  case  of  Stwplea  v.  Brown,  113 
Tenn.,  639,  85  S.  W.,  254. 

Neither  party  having  obtained  a  review  of  the  judg- 
ment of  the  commissioners,  in  the  only  manner  open  to 
them,  it  must  be  treated  as  final. 

The  action  of  the  county  court  in  attempting  to  fix  for 
itself  the  value  of  the  mule  was  beyond  its  jurisdiction. 

The  judgment  of  the  chancery  court  will,  therefore, 
on  the  grounds  stated  in  this  opinion,  be  affirmed. 
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Mrs.  C.  H.  Rowlett  v.  John  A.  Rowlett  et  aL 
(Jackson.    April  Term,  1906.) 

WILIiS.  Widow  U  entitled  to  exempt  property  without  die- 
eenting  from  will  ptuportin^  to  dispose  of  all  the  property. 

The  widow  iB  entitled  to  her  deceased  husband's  property  ex- 
empt by  law  from  execution,  although  his  will  purports  to  dis- 
pose of  all  his  property,  including  such  exemptions,  and  not- 
withstanding her  failure  to  dissent  from  the  will,  as  provided 
by  statute,  for  the  reason  that  such  exemptions  do  not  belong 
to  the  estate  of  the  deceased  husband,  as  such,  and  cannot  pass 
under  his  will,  as  against  the  rights  of  the  widow. 

Code  cited  and  construed:  Sees.  4020,  4023,  4080,  4231  (S.);  sees. 
3126,  3128.  3135,  3336  (M.  ft  V.);  sees.  2286,  2288,  2289,  2294, 
2478  (T.  ft  S.  and  1858). 

Acts  cited:     1879,  ch.  89. 

Cases  cited  and  approved:  Curd  v.  Curd,  9  Hum.,  171;  Turner  y. 
Fisher,  4  Sneed,  212;  Blanchard  v.  Thompson,  at  Jackson,  April 
term,  1871;  Puryear  v.  Reese,  MS.,  at  Nashville,  December 
term,  1871;  Pride  v.  Watson,  7  Heis.,  232;  Morris  v.  Morris,  9 
Heis.,  814,  821,  822;  Kimbrough  v.  Kimbrough,  1  Tenn.  Cas., 
306. 

Cases  cited  and  distinguished:  Bayless  v.  Bayless,  4  Cold.,  359; 
Williams  V.  Corson,  2  Tenn.  Chy.,  269;  Williams  v.  Carson,  9 
Bax.,  516;  Rhea  v.  Greer,  86  Tenn.,  59,  68;  Wilson  v.  Morris, 
94  Tenn.,  547,  560,  561;  McCrea  v.  McCrea,  103  Tenn.,  719; 
Cooper  V.  Wright,  110  Tenn.,  214;  Walker  v.  Bobbitt,  114  Tenn., 
700. 

Cases  cited:  Reid  v.  Campbell,  Meigs,  378,  385;  Malone  v.  Ma- 
jors, 8  Hum.,  579;  Paine  v.  Gupton,  3  Head,  488;  Waddle  v. 
Terry,  4  Cold.,  51,  55;  Waterbury  v.  Netherland,  6  Heis.,  513; 
Morrow  v.  Morrow,  3  Tenn.  Chy.,  532;  Williams  v.  Gray,  1 
Cold.,  104. 
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FROM  WBAKIJSY. 


Appeal  from  the  Chancery  Oonrt  of  Weakley  County. 
R.  T.  Lewis^  Special  Chancellor. 

Hall  &  Barb^  for  complainant. 

Jones  &  Jones,  for  defendants. 


Me.  Justice  NexTj  delivered  the  opinion  of  the  Court. 

G.  W.  Rowlett  died  in  December,  1904,  leaving  a  will 
containing  the  following  provisions: 

The  first  clause  provides  for  the  payment  of  debts. 

The  second  and  third  contained  the  following  provis- 
ions: 

"Second.  It  is  my  will  and  desire  that  my  beloved 
wife,  Cornelia  H.  Rowlett,  have  all  the  real  estate  of 
which  I  may  die  the  owner,  to  have  and  use  for  her  sup- 
port during  her  life,  with  remainder  to  my  children  and 
representatives  of  children  that  may  die  before  the  death 
of  my  said  wife,  such  representatives  of  deceased  chil- 
dren to  be  entitled  to  the  share  of  such  deceased  parent. 

"Third,  I  will  and  direct  that  my  executor  hereinafter 
named  shall  convert  all  personal  property,  except  one 
horse,  to  be  selected  by  my  wife,  and  as  much  of  the 
household  goods  as  she  may  want  for  her  own  use,  into 
money,  and  distribute  the  money   together  with  such 


460  TENNESSEE  REPOBTS.      [116  Tenn. 

Rowlett  Y.  Rowlett 

other  aa  may  be  on  hand,  equally  between  my  children, 
taking  their  notes  therefor  with  security ;  to  be  repaid  to 
him  as  trustee  tor  the  support  of  my  said  wife,  if  she 
shall  need  it.  If  she  should  need  any  part  of  said 
amounts,  and  not  all,  then  each  of  my  said  children  shall 
pay  an  equal  amount  to  make  the  needed  funds.  Said 
notes  are  not  to  bear  interest  and  not  to  be  repaid  ex- 
cept for  the  purposes  named,  and  to  provide  for  the  fur- 
ther needs  of  my  said  wife  in  case  of  long  sickness,  or 
other  unusual  expenses,  in  case  the  usufruct  of  the  farm 
and  the  repayment  of  the  notes  above  provided  for  should 
be  insufficient  for  the  comfortable  support,  and  well  be- 
ing of  my  said  wife,  then  to  meet  such  unusual  expenses 
and  needs,  I  direct  that  my  said  executor  sell  fifty  acres 
of  land  I  own,  known  bb  the  Crockett  land,  which  wna 
conveyed  to  me  by  the  clerk  of  the  county  court  of  Weak- 
ley county.  The  deed  from  said  clerk,  and  the  records 
of  said  court  are  referred  to  for  description,  and  he  is 
authorized  in  the  event  of  such  sale,  to  execute  valid 
deed  in  fee,  with  all  proper  warranties,  and  in  the  event 
of  such  sale,  the  surplus  of  proceeds  arising  from  same, 
after  paying  the  necessary  expenses  accompanying  the 
sale,  shall  be  distributed  among  my  children,  as  pro- 
vided in  the  sale  of  my  personal  property. 

*'I  have  conveyed  to  all  of  my  children  a  tract  of  land, 
stating  in  the  deeds  of  conveyance  the  value  of  each, 
some  being  a  little  more  than  others.  These  conveyances 
were  considered  by  me,  and  intended  as  advancements 
to  my  several  children  out  of  my  estate,  and  are  to  be  so 
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treated  in  final  distribution,  at  which  time  I  direct  that 
all  be  made  equal,  taking  the  valuations  set  .out  in  the 
said  deeds,  as  the  real  values  of  the  advancements." 

John  A.  Kowlett  was  made  executor. 

The  executor,  understanding  the  third  clause  to  in- 
clude all  of  the  personal  property,  took  charge  of  and 
sold  the  exempt  personal  property  and  received  for  these 
articles  in  the  aggregate  the  sum  of  f350. 

On  the  8th  day  of  July,  1905,  the  complainant  filed 
her  bill  to  compel  the  executor,  as  such,  and  as  trustee, 
to  pay  her  a  sufficient  sum  of  money  to  live  on,  to  pay 
debts,  and  make  repairs,  etc.,  and  to  coVfer  the  proceeds 
of  the  exempt  property. 

The  executor  answered,  admitting  the  sale  of  the  ex- 
empt articles,  but  insisted  they  passed  under  the  will. 
He  also  denied  her  the  right  to  present  maintenance 
from  the  funds  of  the  estate,  insisting  that  the  realty 
was  or  should  be  sufficient  to  support  complainant. 

The  chancellor  held  that  complainant  was  entitled  to 
the  maintenance  she  claimed,  and  made  a  decree  that 
175  should  be  paid  her,  and  made  a  reference  as  to  addi- 
tional allowances.  He  refused  the  relief  claimed  as  to 
the  exempt  personal  property. 

His  honor  held  that  the  will  expressly  disposed  of  the 
exempt  property  sued  for  to  others  than  the  widow,  sub- 
ject to  the  trust  mentioned  therein,  and  ordered  that  the 
complainant's  bill,  in  so  far  as  it  sought  to  recover  the 
exempt  personal  property  or  its  proceeds,  should  be  dis- 
missed. 
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From  BO  much  of  the  decree  as  denied  complainant  re- 
lief in  respect  of  this  class  of  property,  she  appealed  to 
this  court,  and  has  assigned  errors. 

The  errors  assigned  present  the  single  question  aris- 
ing on  the  decree  of  the  chancellor,  denying  the  complain- 
ant relief  in  respect  of  the  exempt  i>ersonaI  property. 

The  controversy  involves  a  construction  of  section 
4023  of  Shannon's  Code. 

This  section  reads  as  follows: 

"The  property  exempt  by  law  from-  execution  shall, 
on  the  death  of  the  husband,  be  exempt  from  execution 
in  the  hands  of  and  vested  in  the  widow,  without  regard 
to  the  size  or  solvency  of  the  estate  of  the  deceased  for 
herself,  and  in  trust  for  the  benefit  of  the  children  of 
the  deceased,  or  of  the  widow,  or  of  both,  and  shall  not  go 
to  the  executor  or  administrator,  and  in  case  there  be  no 
widow,  and  the  estate  be  either  solvent  or  insolvent,  such 
property  shall  be  exempt  for  the  benefit  of  the  minor 
children  under  fifteen." 

The  first  clause,  ending  with  the  words,  "executor  or 
administrator,"  is  section  2288  of  the  Code  of  1858,  and 
the  last  clause,  beginning  with  the  words,  "and  in  case," 
and  ending  with  the  words,  "under  fifteen,"  is  section 
2289  of  the  Code  of  1858,  as  amended  by  the  act  of  1879, 
p.  117,  c.  89. 

In  the  case  of  Kimhrovgh  v.  Kimhrough,  1  Tenn.  Cas., 
305,  it  appeared  that  the  testator  made  a  will  in  1858, 
which  provided  that  his  widow  should  have  as  much  of 
his  land,  and  as  many  of  his  negroes,  and  as  much  of  the 
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stock  of  every  description  as  she  wished  during  her  life, 
and  at  her  death  the  property  should  go  to  the  testator's 
children.  Under  this  provision  she  chose  to  take,  and 
did  take,  possession  of  the  homestead  and  about  160 
acres  of  land,  and  all  the  stock  on  hand,  the  n^roes  hav- 
ing been  freed  by  the  events  of  the  war.  Other  person- 
alty, including  some  which  by  law  was  exempt  from  exe- 
cution, was  sold  by  the  administrator  with  the  will  an- 
nexed, as  alleged,  by  consent  of  the  widow.  It  was  prov- 
ed, however,  that  this  consent  was  obtained  by  represen- 
tations made  by  the  said  administrator  that  the  widow 
was  not  entitled  to  anything  more  of  the  personalty  than 
was  given  to  her  by  the  will,  and  being  influenced  by  his 
advice,  she  acquiesced  in  the  sale.  It  is  not  distinctly 
stated  in  the  opinion  that  the  will  purported  to  dispose 
of  all  of  the  property  of  the  testator,  but  this  fact  is  as- 
sumed throughout. 

Speaking  to  these  facts,  the  court  said : 

"It  was  held  by  this  court  at  its  December  term,  1871, 
in  the  manuscript  case  of  Puryear  v.  Reese,  that  a 
widow,  whether  her  husband  died  testate  or  intestate, 
was  entitled,  under  section  2288  of  the  Code,  to  all  prop- 
erty exempt  by  law  from  execution.  The  same  thing  was 
held  at  the  same  term  in  the  case  of  Pride  v.  Watson,  7 
Heisk.,  232,  and  also  at  Jackson  at  the  April  term,  1871, 
in  the  case  of  Blanchard  v.  Thompson.  Complainant 
was,  therefore,  entitled  to  the  exempt  property  left  by 
her  husband  at  the  time  of  his  death,  unless  her  agree- 
ment to,  or  acquiescence  in,  the  sale  of  it  defeated  her 
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claim.  She  made  no  release  from  any  source  for  the  sur- 
render of  her  objections  to  its  sale.  Brownlow,  the  ad- 
ministrator, who  had  it  in  possession  and  held  it  merely 
in  the  character  of  trustee  for  her  benefit,  influenced  and 
induced  her  to  consent  to  its  sale  under  the  erroneous  im- 
pression produced  by  his  representations  that  she  had  no 
right  to  it.  His  representations,  though  made  in  good 
faith,  had  the  eflFect  to  mislead  her  to  her  prejudice,  and 
while  she  may  not  reclaim  the  property  sold  in  specie, 
we  are  of  opinion  that  she  is  entitled  to  the  proceeds  of 
the  sale  of  such  of  it  as  was  by  law  exempt  from  execu- 
tion." 

It  appears  that  the  foregoing  estate  was  solvent 

In  the  case  of  Pride  v.  Watson,  7  Heisk.,  232,  it  ap- 
peared that  the  deceased  died  testate,  but  the  estate  was 
insolvent.    The  court  said : 

^^The  facts  agreed  on  in  this  case  raise  the  question 
whether  the  widow  of  an  insolvent  testator,  whose  estate 
is  being  administered  under  the  insolvent  laws,  is  en- 
titled to  the  same  benefits  as  to  property  exempt  from  ex- 
ecution BB  the  widow  of  an  insolvent  intestate." 

After  considering  the  section  of  the  Code  bearing  upon 
the  question  the  court  stated  its  conclusion  in  the  follow- 
ing words : 

'^In  the  case  before  us,  upon  the  death  of  Pride,  the  tes- 
tator, the  title  to  the  exempted  articles  vested  in  his 
widow  as  trustee  for  herself  and  the  children  of  the  tes- 
tator. By  the  concluding  words  of  the  section  this  prop- 
erty should  not  go  to  the  executor  or  administrator.  This 
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shows  that  the  benefit  was  intended  not  only  for  the 
widows  of  those  dying  intestate  but  of  those  dying  tes- 
tate, and  also  that  the  benefit  was  secured  without  re- 
gard to  the  size  or  solvency  of  the  estate.  .  .  .  The 
executor  had  no  right  to  sell  the  property  and  appropri- 
ate the  proceeds  to  the  creditors  of  the  estate." 

These  authorities  show  that,  under  a  proper  construc- 
tion of  the  statute,  exempt  personal  property  secured  to 
heads  of  families  and  referred  to  in  section  2288  does  not 
belong  to  the  estate  of  the  decedent  husband,  as  such, 
and  cannot  pass  under  his  will,  and  that,  in  respect  of 
this  question,  it  is  immaterial  whether  the  estate  be 
solvent  or  insolvent. 

The  same  view  is  supported  by  the  earlier  case  of 
Turner  v.  Fisher,  4  Sneed,  212. 

There  indeed  appeared  in  that  case  a  dissent  from  the 
will,  but  it  is  clear,  from  a  careful  reading  of  the  decis- 
ion, that  this  fact  had  no  influence  upon  the  disposition 
made  of  the  exempt  property.  In  Curd's  Adm'r  v.  Curd, 

9  Humph.,  171,  and  Morris  v.  Morris,  9  Heis.,  814,  821, 
822,  it  did  not  appear  there  was  any  will,  but  the  general 
proposition  was  laid  down  in  each  case  that  the  exempt 
personalty  did  not  constitute  a  part  of  the  estate,  but 
went  to  the  widow  at  once  upon  the  death  of  the  husband. 
Wilson  V.  Morris,  94  Tenn.,  547,  29  S.  W.,  966,  did  not 
deal  with  the  question  we  have  here.  There  was,  it  is 
true,  a  will  in  that  case  which  undertook  to  disi>ose  of 
all  of  the  testator's  property,  but  provided,  in  substance, 
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that  the  widow  should  have  the  same  rights  as  she  would 
have  under  the  law.  The  court  held  that  she  was  entitled 
under  this  language,  to  the  exempted  articles,  to  yearns 
support,  and  to  homestead  and  dower.  It  is  true  the  will 
was  treated  as  operative,  but  since  the  widow  obtained 
thereunder,  or  at  least  in  accordance  therewith,  all  the 
rights  she  could  have  enjoyed  under  the  statute,  the  ques- 
tion arising  in  the  present  case  did  not  rise  there,  and 
there  was  no  occasion  to  consider  it,  Bayless  v.  Bayless, 
4  Cold.,  359,  dealt  only  with  the  question  whether  the 
widow  was  restricted  to  the  exempted  articles  "on 
hand.''  What  was  said  upon  the  necessity  of  dissent 
from  the  will  in  order  to  obtain  such  property  was  said 
arguendo  merely,  and  is  not  binding  as  authority.  Rhea 
V.  Greer,  86  Tenn.,  59,  68,  5  S.  W.,  595,  et  seq.,  applies 
only  to  year's  support,  and  by  the  terms  of  the  statute, 
this  special  form  of  exemption  can  be  enjoyed  only  by 
the  widow  of  a  person  dying  intestate,  or  by  a  widow 
who  dissents  from  ter  husband's  will.  Shannon's  Code, 
section  4020.  The  following  cases  referred  to  by  coun- 
sel did  not  deal  with  exemptions  at  all,  but  several  of 
them  contain  observations  upon  the  right  and  effect  of 
dissent  by  a  widow  from  the  will  of  her  husband;  the 
kind  of  property  involved  consisted  of  dower,  or  distri- 
butive shares,  or  both,  viz. :  Eeid  v.  Camphell,  Meigs, 
378,  385;  Malone  v.  Majors,  8  Humph.,  579;  Paine  v. 
G Upton,  11  Humph.,  403;  McChmg  v.  Sneedy  3  Head, 
217,  223;  Gupton  v.  Gupton,  3  Head,  488;  Waterhury  v. 
Netherlands  6  Heisk.,  513;  Morrow  v.  Morrow^  3  Tenn. 
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Ch.,  532.  No  correct  inference  can  be  drawn  from  any 
of  these  cases  upon  the  rights  of  a  widow  in  respect  of 
exempt  property ;  none  of  them  dealt  with  the  question, 
or  called  for  its  consideration.  In  Waddle  v.  Terry,  4 
Cold.,  51,  there  are  some  remarks  (page  55)  concerning 
the  effect  of  a  dissent  upon  the  right  to  exempt  property, 
but  they  were  obiter ;  the  case  did  not  require  any  decis- 
ion of  this  question  and  there  was  none.  Williams  v. 
Oray,l  Cold.,  104,  discusses  the  question  of  dissent  in  re- 
lation to  a  peculiar  state  of  facts,  but  nothing  decided  in 
the  case  has  any  bearing  upon  the  matter  now  before  us. 

We  have  no  case  in  which  it  is  decided  that  the  prop- 
erty provided  for  widows  under  Shannon's  Code,  section 
4023  (Code  1858,  section  2288),  can  be  disposed  of  in  a 
will  in  such  way  as  to  cast  upon  the  widow  the  necessity 
of  dissenting  in  order  to  claim  it,  although  there  are 
dicta,  in  cases  not  calling  for  a  decision  of  the  question 
that  indicate  such  a  view.  Where  the  question  has  di- 
rectly arisen,  the  decision  has  been  in  accord  with  our 
present  determination.  The  same  course  of  decision  has 
prevailed  in  respect  of  the  homestead  right.  Wilson  v. 
Morris,  94  Tenn.,  560,  561,  29  S.  W.,  969,  970;  McCrea  v. 
McCrea,  103  Tenn.,  719,  54  S.  W.,  979. 

We  have  a  line  of  cases  ( Williams  v.  Corson,  2  Tenn., 
Ch.,  269  [s.  c,  subnom.  Williams  v.  Carson,  9  Baxt., 
516]  ;  Cooper  v.  Wright,  110  Tenn.,  214,  75  S.  W.,  1049, 
and  other  cases  cited  therein )  holding  that  an  insurance 
policy  payable  to  executors,  administrators,  or  assigns 
may  be  disposed  of  by  will ;  but  in  the  case  last  cited  it 
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is  held  that  such  property  will  not  pass  under  a  will  in 
the  absence  of  explicit  terms  showing  such  to  be  the  pur- 
pose of  the  testator.  These  cases  concerning  insurance 
policies  are  not  in  conflict  with  the  other  cases  which  we 
have  cited  upon  the  class  of  exempt  property  covered  by 
section  4023  of  Shannon's  Code.  That  section  explicitly 
provides  that  the  property  therein  referred  to  shall  not 
go  to  an  executor,  and  this  feature  of  the  statute  was 
particularly  referred  to  in  Pride  v.  Watson,  supra.  There 
is  no  such  provision  in  the  statute  which  grants  the  ex- 
emption of  insurance  money.  Shannon's  Cod^  sections 
4030,  4231. 

It  is  insisted  that  the  widow  was  put  to  her  election  be- 
cause the  will  purported  to  dispose  of  the  whole  estate ; 
including  exempt  property ;  that  she  took  under  the  will, 
and  was  thereby  estopped  from  claiming  the  exemptions. 
This  is  an  erroneous  view.  The  same  situation  was  pre- 
sented in  Kimbrougli  v.  Kimhrough,  supra^  and  the 
widow  was  not  held  estopped  as  to  the  exempt  property, 
although  she  was  held  estopped  as  to  certain  real  estate 
that  belonged  to  her  individually,  and  which  the  testator 
undertook  to  dispose  of  by  his  will.  It  was  held  that  as 
to  this  real  estate,  she  was  concluded,  under  the  doctrine 
of  election,  by  her  own  acceptance  under  the  will;  but 
she  was  permitted  to  take  the  exempt  property  notwith- 
standing. Likewise,  in  the  most  recent  case  we  have 
ui>on  the  subject,  it  was  held  that  the  doctrine  of  election 
does  not  apply  where  the  testator  himself  had  any  in- 
terest in  the  property  at  the  time  the  will  was  made. 
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Walker  y.  Bdblitt,  114  Tenn.,  700,  88  S.  W.,  327.  So, 
in  that  case,  it  was  held  that,  where  the  testator  had  an 
interest  by  the  entireties  in  certain  real  estate,  and  made 
a  will  by  which  he  attempted  to  dispose  of  the  property, 
that  is^  of  the  land  itself,  the  widow  was  not  estopped  to 
claim  this  land  as  survivor,  although  she  accepted  the 
other  provisions  made  for  her  by  the  will. 

On  the  grounds  stated,  we  are  of  the  opinion  that 
there  was  error  in  the  decree  of  the  chancellor,  and  it 
must  be  reversed  in  respect  of  the  special  portion  there- 
of  appealed  from,  and  remanded  for  further  proceedings. 
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I.  Samuelson  v.  State. 
(Jacksm,    April  Term,  1906.) 

1.  STATUTES.  Act  prohibiting  traffic  in  nontransferable  sig^ 
nature  passenger  tickets,  and  requiring  redemption  of  all 
unused  tickets,  is  not  unconstitutional  as  containing  more  than 
one  subject. 
A  statute  (Acts  1905,  ch.  410)  entitled  "An  act  to  prohibit  traffic 
in  nontransferable  signature  tickets  Issued  by  common  car* 
riers,  and  to  require  common  carriers  to  redeem  unused  or 
partly  used  tickets,  and  to  provide  punishment  for  the  violation 
of  this  act,"  and  whose  body  prohibits  the  traffic  In  such  non- 
transferable signature  tickets,  and  requires  common  carriers 
to  redeem,  upon  certain  terms,  all  partly  or  wholly  unused 
tickets  sold  by  them,  does  not  embrace  more  than  one  subject, 
nor  does  it,  either  in  the  title  or  body,  embrace  Incongruous 
legislation,  but  it  contains  only  one  subject,  with  two  branches 
naturally  and  Intimately  allied,  and  is  not,  therefore,  violative 
of  the  constitutional  provision  that  no  bill  shall  become  a  law 
which  embraces  more  than  one  subject,  that  subject  to  be  ex- 
pressed in  the  title.    (Post,  pp.  475-483.) 

Act  cited  and  construed:     1905,  ch.  410. 

Constitution  cited  and  construed:     Art.  2,  sec.  17. 

Cases  cited  and  approved:  Cannon  v.  Mathes,  8  Heis.,  405; 
Luehrman  v.  Taxing  District,  2  Lea,  426;  Morrell  v.  Fickle,  3 
Lea,  79;  Frazier  v.  Railroad,  88  Tenn.,  138;  Ex  parte  Orlffin, 
88  Tenn.,  550;  Manufacturing  Co.  v.  Falls,  90  Tenn.,  469;  State 
v.  Yardley,  95  Tenn.,  554;  Ryan  v.  Terminal  Co.,  102  Tenn., 
111. 

Cases  cited  and  distinguished:  State  v.  McCann,  4  Lea,  1;  Mur- 
phy V.  State,  9  Lea,  373;  Raglo  v.  State,  86  Tenn.,  272;  Bank  v. 
Devine,  97  Tenn.,  603;  Saunders  v.  Savage,  108  Tenn.,  340; 
State  y.  Hayes,  116  Tenn.,  40. 
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2.  SAME,  Same.  Act  prohibiting:  traffic  in  nontransferable 
Bigrnature  passen^r  tickets  and  making  such  traffic  a  mis* 
demeanor  is  not  unconstitutional  as  a  delegation  of  legislative 
authority  to  the  common  carrier. 

A  statute  (Acts  1905,  ch.  410)  prohibiting  traffic  in  nontransfer- 
able signature  tickets  issued  and  sold  below  the  standard 
schedule  rate  by  common  carriers,  and  making  such  traffic  a 
misdemeanor,  is  not  unconstitutional  as  a  delegation  to  the 
common  carrier  of  legislative  authority  to  create  a  penal  of- 
fense or  not  by  the  issuance  or  nonissuance  or  nontransferable 
signature  tickets  to  the  original  purchaser  below  the  standard 
schedule  rate.    {Post,  pp.  475-477,  484-488.) 

Acts  cited  and  construed:     1905,  ch.  410. 

Constitution  referred  to:     Art.  2,  sec.  3. 

Cases  cited  and  approved:  Debardelaben  v.  State,  99  Tenn.,  649; 
Railroad  v.  Clinton  Co.,  1  Ohio  St.,  88;  Locke's  Appeal,  72  Pa., 
491;  State  v.  Thompson,  160  Mo.,  ?33;  State  v.  Barringer,  110  N. 
C,  525;  Commonwealth  v.  Abrahams,  156  Mass.,  57;  Common* 
wealth  V.  Davis,  140  Mass.,  485;  In  re  Nightingale,  11  Pick. 
(Mass.),  168;  Commissioners  v.  Covey,  74  Md.,  262;  In  re  Fla- 
herty, 105  Cal.,  558. 

Cases  cited  and  disapproved:  Jannin  v.  State,  42  Tex.  Crlm.  Rep., 
631;  AUardt  v.  People,  197  111.,  501. 

3.  SAMB.  Same.  Same.  Act  prohibiting  traffic  in  nontransfer- 
able signature  passenger  tickets  is  proper  legislation  under 
police  powers. 

A  statute  (Acts  1905,  ch.  410)  prohibiting  traffic  In  nontransfer- 
able signature  passenger  tickets  Issued  and  sold  below  the 
standard  schedule  rate  by  common  carriers  is  legislation  In  the 
proper  exercise  of  the  police  powers  by  the  State  to  prevent 
fraud  and  the  corruption  of  public  morals.  {Post,  pp.  475-477, 
488-490.) 

Acts  cited  and  construed:  1905,  ch.  410. 

Cases  cited  and  approved:  Note  by  Mr.  Freeman  to  Jannin  v. 
State,  42  Tex.  Crim.  Rep.,  631,  96  Am.  St.  Rep.,  821,  51  S.  W.. 
1126,  62  S.  W.,  419;  Burdick  v.  People,  149  111.,  600;  Fry  v.  State, 
63  Ind.,  552;  State  v.  Corbett,  57  Minn.,  345;  State  v.  Bernhein, 
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19  Mont.,  512;  Commonwealth  ▼.  Wilson,  14  Phila.  (Pa.).  384; 
Commonwealth  v.  Keary>  198  Pa.,  500;  Ex  parte  Tuttle,  91  Cal., 
589. 

4.  SAMB.  Same.  Same.  Same.  Such  statute  is  not  uncon- 
stitutional as  class  legislation. 

Such  statute  is  not  unconstitutional  as  class  legislation  suspending 
a  general  law  for  the  benefit  of  particular  individuals,  namely, 
common  carriers  of  passengers,  because  it  is  in  the  proper  exer- 
cise of  the  police  powers.    (Post,  pp.  476-477,  488-490.) 

Acts  cited  and  construed:    1905,  ch.  410. 

Constitution  cited  and  construed:    Art.  11,  sec.  8. 

Cases  cited  and  approved:    See  citations  under  headnote  3. 

5.  SAMB.  Same.  Same.  Same.  Same.  Such  statute  is  not 
unconstitutional  as  deprivation  of  property  without  due  pro- 
cess of  law. 

A  statute  (Acts  1905»  ch.  410)  prohibiting  traffic  in  nontransfer- 
able signature  passenger  tickets  issued  and  sold  below  the 
standard  schedule  rate  by  common  carriers,  and  requiring  the 
redemption  of  all  partly  or  wholly  unused  tickets,  is  not  uncon- 
stitutional as  depriving  the  original  purchaser  of  a  property 
right  without  due  process  of  law,  because  such  a  passenger 
ticket  is  a  mere  token  of  the  purchaser's  right  to  be  transported 
according  to  its  terms,  and  is  not  property,  nor  is  it  to  be  treat- 
ed as  property  in  its  general  sense.    (Post,  pp.  475-477,  490,  491.) 

Acts  cited  and  construed:    1905,  ch.  410. 

Constitution  referred  to:    Art.  1,  sec.  8. 

Cases  cited  and  approved:  O'Rourke's  Case,  103  Tenn.,  124;  Ex 
parte  Lorenzen,  128  Cal.,  431;  dissenting  opinion  in  Tjrroler's 
Case,  157  N.  T.,  116;  and  citations  under  headnote  3. 

6   SALE.    Act  prohibiting  traffic  in  nontransferable  signature 
passenger  tickets  is  not  invalid  in  its  application  to  interstate 
passenger  travel. 
A  statute  (Acts  1905,  ch.  410)  prohibiting  traffic  in  nontransfer- 
able signature  passenger  tickets  issued  and  sold   below  the 
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standard  schedule  rate  by  common  carriers,  in  its  application  to 
such  tickets  issued  and  sold  for  passage  from  Tennessee  into 
another  State^  is  not  invalid  as  an  unwarranted  interference 
with  interstate  commerce  or  interstate  passenger  travel.  {Post, 
pp.  476477,  491,  492.) 

Acts  cited  and  construed:    1906»  ch.  410. 

Constitution  of  the  United  States  referred  to:  Art  1,  sees.  8  (3), 
9,  and  10. 

Cases  dted  and  approved:  Fry  v.  State,  63  Ind.,  652;  State  v.  Cor- 
bett,  67  Minn.,  346. 

?•  SAMB.    Indeterminate  statutes  will  not  be  enforced,  when. 
When  a  statute  is  so  indeterminate  as  to  leave  Juries  with  their 
varying  opinions  to  settle  the  standard,  the  statute  will  not  be 
enforced.    (Pogt,  pp.  492,  493.) 

Cases  cited  and  approved:  Railroad  v.  Commonwealth  (Ky.  Sup. 
Ct,  April,  1896),  85  S.  W.  129;  Cook  v.  State  (Ind.  App.,  Feb., 
1901),  69  N.  E.,  489;  Matthews  v.  Murphy  (Ky.),  63  S.  W.,  786, 
64  L.  R.  A.,  416;  Bx  parte  McNulty,  77  Cal.,  164;  Ex  parte  Jack- 
son, 46  Ark.,  168. 

8.  SAMB.  Same.  Statute  not  defining  "standard  schedule 
rates/'  but  enacted  with  reference  to  such  rates  established 
under  existing  laws  is  not  invalid  for  vagueness,  when. 
A  statute  (Acts  1906,  ch.  410)  prohibiting  traffic  in  nontransfer- 
able signature  passenger  tickets  issued  and  sold  "below  the 
standard  schedule  rate"  is  not  invalid  for  vagueness,  uncer- 
tainty, and  indeterminateness  in  failing  to  define  the  "standard 
schedule  rate,"  because  the  enactment  is  made,  as  to  interstate 
commerce  travel,  with  reference  to  the  standard  schedule  rates 
established  under  the  sixth  section  of  the  interstate  commerce 
act  of  congress,  and  as  to  interstate  railroad  travel,  with  refer- 
ence to  the  "standard  schedule  rates"  established  under  our 
Acts,  1897,  ch.  10,  sec.  22.     (Post,  pp.  476-477,  492-496.) 

Acts  cited  and  construed:    1897,  ch.  10,  sec.  22;  1905,  ch.  410. 
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9.  SAMS.  Act  prohibiting  traffic  in  nontransferable  signature 
passenger  tickets  by  all  except  the  agents  of  the  common 
carriers  issuing  same,  who  sell  and  redeem  same  only,  is 
not  objectionable,  when. 
A  statute  (Acts  1905,  ch.  410),  making  It  unlawful  for  any  person, 
other  than  the  authorized  agent  of  the  common  carrier  Issuing 
the  same,  to  sell  or  otherwise  deal  in  nontransferable  signature 
passenger  tickets  issued  and  sold  below  the  standard  schedule 
rate,  is  not  objectionable  as  prohibiting  the  business  of  dealing 
in  such  tickets  by  all  persons  except  such  agents,  and  as  permit- 
ting such  agents  to  deal  in  such  tickets  because  the  extent  of 
the  traffic  in  such  tickets  by  such  agents  is  confined  to  the  sell- 
ing of  such  tickets  to  the  original  purchasers  and  the  repurchas- 
ing thereof  by  redemption  for  the  common  carriers.  (Post,  pp. 
475-477,  495-499.) 

Acts  cited  and  construed:    1905,  ch.  410. 

10.  SAMB.  Grammatical  construction  usually  adopted,  but  will 
be  disregarded,  when. 
In  the  construction  of  statutes,  the  grammatical  sense  of  the 
words  used  is  generally  to  be  adopted,  but  if  there  is  any  ambig- 
uity, or  if  there  is  room  for  more  than  one  interpretation,  the 
rules  of  grammar  will  be  disregarded  where  a  too  strict  adher- 
ence to  them  would  raise  a  repugrnance  or  absurdity,  or  would 
defeat  the  purpose  of  the  statute.    (Post,  pp,  '496-498.) 

Cases  cited  and  approved:  Manufacturing  Co.  v.  Falls,  90  Tenn., 
469;  State,  ex  rel.,  v.  Brewing  Co.,  104  Tenn.,  715;  Garby  v.  Har- 
ris, 7  Exch.,  591;  Met.  Bo.  Wks.  v.  Steed,  L.  R.,  82,  B.  Dlv.,  445; 
George  v.  B.  of  B.,  33  Ga.,  344;  State  v.  Heman,  70  Mo.,  441; 
Railroad  v.  Herrick,  13  Bush.  (Ky.),  122;  Rutherford  ▼.  Green,  2 
Wheat.,  196;  Babcock  v.  Goodrich,  47  Cal.,  488. 


FROM  SHELBY. 


Appeal  from  the  Criminal  Court  of  Shelby  County. — 
John  T.  Moss,  Judge. 
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Lehman,  Gates  &  Lehman  and  Moritz  Rosenthal, 
for  Samuelson.. 

Attobnby-Qbneral  Gates,  Charles  N.  Burch,  A.  W. 
Bioos^  F.  T.  Edmondson,  and  M.  R.  Patterson,  for 
State. 


Mr.  Chief  Justice  Beard  delivered  the  opinion  of  the 
Court 

The  plaintiflE  in  error  was  convicted  in  the  criminal 
court  of  Shelby  county,  of  a  violation  of  chapter  410,  p. 
873,  of  the  Session  Acts  of  1905.  It  is  agreed  that  the 
facts  proven  brought  the  oflfense  charged  within  the  pro- 
visions of  the  act,  and  the  only  question  made  on  the  rec- 
ord is  as  to  its  constitutionality.    It  is  in  these  words : 

"Chapter  410.    Senate  Bill  No.  492. 

"An  act  to  prohibit  traffic  in  nontransferable  signature 
tickets  issued  by  common  carriers,  and  to  require 
common  carriers  to  redeem  unused  or  partly  used 
tickets,  and  to  provide  punishment  for  the  volation 
of  this  act. 
"Section  1.    Be  it  enacted  by  the  general  assembly  of 
the  State  of  Tennessee,  that  it  shall  be  unlawful  for  any 
person,  other  than  the  authorized  agent  of  the  common 
carrier  issuing  the  same,  to  sell,  or  otherwise  deal  in  or 
oflfer  to  sell,  any  railroad,  railway,  steamship,  or  steam- 
boat passenger  ticket  which  shows  that  it  was   issued 
and  sold  below  the  standard  schedule  rate  under  con- 
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tract  with  the  original  purchaser  entered  upon  such 
ticket  and  signed  by  the  orignal  purchaser,  to  the  effect 
that  such  ticket  is  nontransferable  and  void  in  the  hands 
of  any  person  other  than  the  original  purchaser  thereof : 
Provided,  however,  that  nothing  in  this  act  shall  be  con- 
strued as  depriving  the  original  purchaser  of  a  transfer- 
able ticket  of  a  right  to  sell  same  to  a  person  who  will  in 
good  faith  personally  use  it  in  the  prosecution  of  a  jour- 
ney. 

"Sec.  2.  Be  it  further  enacted,  that  it  shall  be  the 
duty  of  every  common  carrier  that  shall  have  sold  any 
ticket  or  other  evidence  of  the  purchaser's  right  to  travel 
on  its  line  (or  any  line  of  which  it  forms  a  part),  to,  if 
the  whole  of  such  ticket  be  unused,  redeem  the  same,  pay- 
ing the  original  purchaser  thereof  the  actual  amount  for 
which  said  ticket  was  sold ;  or,  if  any  part  of  such  ticket 
be  unused,  to  redeem  such  unused  part,  paying  the  origi- 
nal purchaser  thereof  at  a  rate  which  shall  be  equal  to 
the  difference  between  the  price  paid  for  the  whole  ticket 
and  the  price  of  a  ticket  between  the  points  for  which 
said  ticket  was  actually  used ;  provided,  such  purchaser 
shall  present  such  unused  or  partly  used  ticket  for  re- 
demption within  six  (6)  months  after  the  date  of  its  is- 
suance, to  the  officer  or  agent  who  shall  be  authorized 
or  designated  by  such  common  carrier  to  redeem  unused 
or  partly  used  tickets,  and  the  said  officer  shall,  witiiin 
fifteen  (15)  days  after  the  receipt  of  said  ticket,  redeem 
the  same  as  hereinbefore  provided  for.     Such  redemp- 
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tion  shall  be  made  without  cost  of  exchange  or  other  ex- 
pense to  the  purchaser  of  the  ticket 

"Sec.  3.  Be  it  further  enacted,  that  any  person  or  cor- 
poration violating  any  of  the  provisions  of  this  act  shall 
be  guilty  of  a  misdemeanor^  and  shall,  upon  conviction 
thereof,  be  punished  by  fine  in  the  sum  of  not  less  than 
fifty  ({50)  dollars^  nor  more  than  one  hundred  (flOO) 
dollars. 

"Sec.  4.  Be  it  further  enacted,  that  this  act  take 
effect  from  and  after  its  passage,  the  public  welfare  re- 
quiring it 

"Passed  April  13, 1905. 

"E.  Rice, 

"Speaker  of  the  Senate. 
"W.  K.  Abernathy^ 

"Speaker  of  the  House  of  Representatives. 

"Approved  April  14,  1905 : 

"John  I.  Cox,  Governor." 

The  first  objection  made  by  the  plaintiff  in  error  is 
that  this  statute  violates  so  much  of  section  17  of  arti- 
cle 2  of  our  State  constitution  as  provides:  "No  bill 
shall  become  a  law  which  embraces  more  than  one  sub- 
ject, that  subject  to  be  expressed  in  the  title." 

The  purpose  of  this  provision  is  well  understood  by 
the  profession.  Log  rolling  among  legislators,  followed 
often  by  incongruous  statutes,  grew  to  be  a  flagrant  evil. 
Under  that  system  it  was  altogether  possible,  by  adroit 
management,  for  a  vicious  section  to  be  concealed  in  a 
multitude  of  sound  provisions,  under  an  innocent,  mean- 
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ingless  caption,  and  thus  become  enacted  into  law  with- 
out attracting  the  attention  of  a  large  part  of  the  mem- 
bers of  the  legislature,  or  of  the  public.  It  was  to  root 
out  this  evil  practice,  through  which,  such  baneful  re- 
sults might  be  accomplished,  that  this  constitutional 
provision  was  adopted. 

The  leading  case  in  this  State,  and  the  one  in  which 
the  clause  was  examined  and  proper  limitations  imposed 
upon  it,  is  that  of  Cannon  v.  Mathes,  8  Heisk.,  504. 
Later  cases  have  been  but  an  application  of  the  principle 
therein  announced.  The  statute  in  question  in  that  case 
was  entitled  "An  act  to  fix  the  State  tax  on  property,'^ 
and  it  contained  a  section  providing  for  a  tax  on  "privi- 
leges." The  insistence  was  that,  inasmuch  as  "privi- 
leges" were  not  "property,"  there  was  such  incongruity 
in  the  act  as  made  it  obnoxious  to  this  constitutional  re- 
quirement. 

In  meeting  the  argument  on  which  this  insistence 
rested,  after  quoting  with  approval  from  the  text  of 
Judge  Cooley,  in  his  work  on  Constitutional  Limitations, 
that  "the  generality  of  a  title  is  no  objection  to  it  so 
long  as  it  is  not  made  a  cover  to  legislation  incongruous 
in  itself,  and  which  by  no  fair  intendment  can  be  consid- 
ered as  having  a  necessary  or  proper  connection,"  the 
opinion  proceeded  to  make  clear  that  the  act  embraced 
but  one  subject,  that  of  the  raising  of  State  revenue  by 
taxation  on  property  and  privileges,  and  this  subject 
was  expressed  in  the  title.  In  concluding,  the  court, 
rejecting  the  narrowness  of  interpretation,  which  would 
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seriously  hamper  legislation,  deduced  from  the  authori- 
ties this  general  rule :  "Any  provision  of  the  act  direct- 
ly or  indirectly  relating  to  the  subject  expressed  in  the 
title,  and  having  a  natural  connection  therewith  ^nd  not 
foreign  thereto,  should  be  held  embraced  in  it." 

The  rule  announced  by  Chief  Justice  Nicholson  in  that 
case  has  been  later  applied  by  -this  court  on  many 
occasions.  In  Frowsier  v.  Railvywy  Company,  88  Tenn., 
138,  12  S.  W.,  537,  it  was  held  that  the  title,  "An  act  to 
amend  the  law  in  relation  to  the  consolidation  of  rail- 
ways/* naturally  embraced  a  provision  that  "no  railroad 
company  shall  have  power  under  this  act  or  any  of  the 
laws  of  this  State  to  give  or  create  any  mortgage  .  .  . 
which  shall  be  valid  and  binding  against  judgments  and 
decrees  and  executions  therefrom,  for  timbers  furnished 
and  work  and  labor  done  on,  or  for  damages  done  to  per- 
sons and  property  in  the  operation  of  its  railroad  in  this 
State." 

In  Ryan  v.  Terminal  Company,  102  Tenn.,  Ill,  50  S. 
W.,  744,  45  L.  R.  A.,  303,  a  statute  which,  under  the  title 
of  "An  act  to  amend  an  act  entitled  'An  act  to  provide 
for  an  organization  of  railroad  terminal  corporations, 
and  to  define  the  powers,  duties  and  liabilities  thereof,* " 
enacted,  inter  alia,  that  a  railroad  company  contracting 
for  use  of  the  facilities  of  a  terminal  company  shall  have 
power  to  own  stock  and  bonds  of  such  terminal  company 
and  to  guarantee  its  bonds  and  other  contracts,  was 
held  not  to  be  violative  of  the  constitution  as  grouping 
foreign  or  incongruous  matter  under  the  title. 
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Among  the  many  cases  which  have  recognized  the  es- 
sential wisdom  of  the  liberal  rule  of  construction,  as  an- 
nounced in  Gannon  v.  Mathe8,  supra,  and  have  applied  it 
to  the  saying  of  different  statutes,  attacked  on  like 
ground  with  the  present,  are  Luehrman  v.  Taanng  Dis- 
trict, 2  Lea,  426 ;  Morrell  v.  Fickle j  3  Lea,  79 ;  Ea>  parte 
Griffin,  88  Tenn.,  550,  13  S.  W.,  75;  Gole  Mfg.  Go.  v. 
Falls,  90  Tenn.,  469,  16  S.  W.,  1045 ;  State  v.  Tardley, 
95  Tenn.,  554,  32  S.  W.,  481,  34  L.  R.  A,,  656. 

Coming  now,  in  the  light  of  these  cases,  to  the  act  in 
question,  does  it,  either  in  title  or  body,  cover  incongru- 
ous legislation?  Its  evident  purpose  is  to  regulate  the 
issuance,  sale,  and  redemption  of  tickets  sold  by  common 
carriers  as  evidences  of  the  rights  of  purchasers  to  pass 
over  the  routes  of  travel  covered  by  the  tickets.  For 
reasons  satisfactory  to  itself,  the  legislature,  in  the  mat- 
ter of  regulation,  saw  proper  to  prohibit  the  dealing  in 
nontransferable  signature  tickets,  issued  and  sold  by  the 
common  carrier  to  original  purchasers  below  the  stand- 
ard schedule  rate,  by  any  other  person  than  the  author- 
ized agent  of  the  carrier.  Assuming  for  the  moment, 
that  this  legislation  is  within  the  police  power  of  the 
State,  then  it  seems  to  us  there  is  no  necessary  incon- 
gruity between  it  and  a  provision  requiring  the  carrier 
to  deem  all  tickets  sold  by  him  where  they  have  been 
wholly  or  in  part  unused.  To  the  contrary,  we  think 
there  is  a  natural  connection  between  the  two.  In  the 
statute,  the  legislature  in  effect  says  to  the  common  car- 
rier :    We  concede  that  it  is  a  wise  and  proper  thing  to 
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protect  yon,  and  indirectly  the  public  by  absolutely 
breaking  up  this  system  of  general  or  indiscriminate 
dealing  in  tickets  which  have  been  sold  to  original  pur- 
chasers at  reduced  rates,  and  upon  signed  agreements 
that  they  were  not  transferable ;  but  this  relief  is  given 
upon  the  condition  that  you  promptly  redeem  all  tickets 
sold  by  you  which  are  unused  in  whole  or  in  part  We 
see  no  reason  why  such  legislation  should  he  held  void, 
when  the  statute  in  question  in  the  Frazier  Case,  in  the 
Ryan  Case,  and  other  cases  referred  to,  have  been  main- 
tained as  a  constitutional  exercise  of  legislative  power. 

It  the  caption  had  been  "An  act  to  regulate  the  sale 
and  redemption  of  tickets  by  common  carriers,"  we 
think  it  would  hardly  be  insisted  that  the  redemption  of 
tickets  was  so  foreign  to  their  sale  that  both  could  not 
be  embraced  in  the  same  act  Or,  if  the  act  had  been  en- 
titled "An  act  to  prohibit  all  traffic  in  tickets  issued  by 
common  carriers,  save  through  their  authorized  agents, 
and  to  require  common  carriers  to  redeem  all  tickets 
issued  by  them,  when  wholly  or  in  part  unused,"  could 
it  be  maintained  that  an  act  framed  in  accordance  with 
this  caption  was  violative  of  the  clause  of  the  constitu- 
tion we  are  now  considering?  We  think  not  If  not,  it 
is  because  neither  caption  nor  body  of  the  act  would  em- 
brace two  subjects,  but  rather  two  branches,  naturally 
and  intimately  allied,  of  the  same  subject 

Neither  is  this  contention  of  the  plaintiff  in  error 
strengthened,  nor  the  argument  contra  weakened,  by  the 

116  Tenn.— 31 


482  TENNESSEE  REPORTS.       [116  Tenn. 

Samuelson  v.  State. 

coupling  with  the  word  "ticket"  of  the  phrase  "or  other 
evidence  of  the  purchaser's  right  to  travel  on  its  line" 
in  the  second  section  of  the  act.  Even  without  the  aid  of 
the  rule  of  ejusdem  generis  it  is  clear  the  phrase,  while 
ampler,  is  used  simply  as  the  equivalent  of  "ticket" — of 
something  purchased  which  gives  the  holder  the  right  of 
travel,  and  is  therefore  within  the  authority  of  Cannon 
V.  MatheSy  supra.  In  addition,  a  reading  of  section  2 
discloses  that,  notwithstanding  the  use  of  this  phrase 
and  its  association,  yet,  when  redemption  is  provided 
for,  it  is  onlv  the  "ticket"  which  is  included.  In  either 
view  we  are  satisfied  the  provision  for  redemption  is 
within  the  title  of  the  act. 

This  being  entirely  clear  to  us,  we  are  unable  to  see 
why  the  present  act  is  not  constitutional,  so  far  as  this 
objection  is  concerned.  It  is  true  that  the  inhibition  ex- 
tends only  to  nontransferable  signature  tickets,  while 
the  duty  of  redemption  is  laid  on  the  carrier  as  to  all 
tickets  which  are  wholly  or  in  part  unused ;  but  we  can- 
not see  how  the  narrowness  of  the  inhibitory  clause  will 
make  two  subjects  alien  to  one  another  of  that  which 
would  be  othen^ise  germane  and  entirely  congruous; 
nor  de  we  believe  so  anomalous  a  result  follows : 

Many  cases  which,  it  is  assumed,  present  a  different 
view  of  this  constitutional  clause,  have  been  pressed  up- 
on us  in  the  very  learned  briefs  of  the  several  counsel  of 
the  plaintiff  in  error.  Among  those  are  Murphy  v. 
State,  9  Lea,  373 ;  State  v.  McCann,  4  Lea,  1 ;  Bwnl:  v. 
Devine,  97  Tenn.,  603,  37  S.  W.,  390 ;  Saunders  v.  Saxh 
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agcy  108  Tenn.,  340,  67  S.  W.,  471;  Ragio  v.  States  86 
Tenn.,  272,  6  S.  W.,  401 ;  and  State  v.  Hayes,  116  Tenn., 
40,  93  S.  W.,  98. 

No  question  is  made,  nor  is  any  doubt  entertained  by 
us,  of  the  soundness  of  the  conclusions  reached  by  the 
court  in  the  several  cases.  All  of  these,  however,  we 
think,  are  clearly  to  be  distinguished  from  those  upon 
the  authority  of  which  we  place  our  holding  in  the  pre- 
sent case.  State  v.  Oerst,  supra,  involved  a  statute  with 
the  most  restricted  caption,  embracing,  however,  pro- 
visions extending  far  beyond  the  limits  of  the  caption, 
and  having  no  natural  connection  with  it.  So  it  was  in 
the  other  cases  referred  to  by  plaintiff  in  error;  each 
was  decided  upon  the  distinctive  features  of  the  act 
there  in  question.  After  all  it  is  to  be  remembered,  as 
was  said  in  Frazier  v.  Railway  Compofiy,  supra:  "The 
subjects  of  legislation  are  infinite.  The  determination 
as  to  whether  the  several  provisions  of  an  act  are  con- 
gruous and  germane  becomes  largely  a  question  of  fact. 
Particular  decisions  cannot  often  be  controlling  in 
determination  of  subsequent  cases  arising  out  of  this 
constitutional  provision."  We  repeat  here  the  language 
used  in  Ryan  v.  Terminal  Co.,  supra :  "As  each  case  is 
presented,  the  courts  are  bound  to  examine  the  act  in 
question  as  a  whole,  and  applying  to  it  the  sound  rule 
of  construction  announced  in  Cannon  v.  Mathes,  supra, 
and  their  ^own  knowledge  of  affairs'  {Frazier  v.  RoaI- 
way  Co.,  supra),  determine  whether  its  provisions  are 
congruous  or  not." 
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Again^  it  is  contended  that  the  act  is  unconstitutional 
because  it  is  assumed  it  delegates  to  the  common  carrier 
the  power  to  suspend  or  put  in  force  its  provisions  at 
pleasure.  We  take  it  that  this  contention  involves  the 
idea  that  the  statute  in  effect  delegates  to  the  common 
carrier  legislative  authority  to  create,  or  not,  a  penal 
offense  by  the  issuance  or  nonissuance  of  nontransfer- 
able tickets  to  the  original  purchaser  below  the  stand- 
ard rate  schedule.  This  objection  is  necessarily  address- 
ed to  that  part  of  our  constitution  which  vests  the  legis- 
lative power  of  the  State  in  the  general  assembly. 

Is  this  contention  sound?  Does  the  statute  del^ate 
the  power  to  the  common  carrier,  at  his  pleasure,  to 
create  a  penal  offense?  Upon  its  face,  and  as  it  came 
from  the  hands  of  the  legislature,  it  seems  to  be  complete 
legislation.  It  defines  the  offense  and  fi^es  the  penalty. 
It  is  true  it  is  not  self-executing,  nor  does  it  come  into 
active  operation  until  the  condition  arises  contemplated 
by  its  terms.  The  common  carrier  is  not  bound  to  issue 
a  nontransferable  signature  ticket,  nor  is  any  person 
obligated  to  purchase  such  ticket.  But  when  the  carrier 
does  issue  this  ticket,  and  a  signature  purchaser  is  found 
for  it,  then  a  contract  relation  has  been  created,  out  of 
the  violation  of  which  an  offense  against  the  statute  re- 
sults. It  is  to  be  observed,  however,  that  it  is  neither  in 
the  issuance  nor  original  purchase  that  the  penalty  is 
incurred.  Both  these  are  innocent  acts.  It  is  only  after 
these  things  have  been  done,  after  the  control  of  the  com- 
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mon  carrier  over  the  ticket  has  temporarily  ended,  that 
the  penalty  is  incurred,  if  incurred  at  all. 

This  is  by  no  means  the  only  law  on  our  books  which, 
seemingly  perfect  when  passed,  becomes  effectual  to 
punish,  when  through  agencies  not  in  existence  at  its 
passage  and  altogether  voluntary  in  their  subsequent  ac- 
tions is  aroused  to  activity.  Take  the  case  of  the  four- 
mile  law,  which  makes  it  unlawful  to  sell  liquor  within 
four  miles  of  a  schoolhouse,  public  or  private,  whether 
school  be  in  session  or  not.  This  legislation  was  directed, 
not  only  to  conditions  then  in  existence,  but  to  similar 
conditions  which  might  arise  thereafter.  So  it  was 
possible  for  a  person  to  make  unlawful  the  sale  of 
liquor  by  establishing  a  school  within  four  miles  of 
a  place  where  one  was  then  and  had  been  before  engaged 
in  its  lawful  sale.  Yet  we  have  not  heard  it  insisted  that 
this  option  to  make  unlawful  what  was  before  lawful 
invalidated  this  wise  and  wholesome  statute,  in  that  it 
wa«  a  delegation  of  legislative  authority  to  the  one  ex- 
ercising this  option. 

As  another  illustration  of  the  same  species  of  legisla- 
tion, we  have  the  statute  regulating  conditional  sales  of 
personal  property  (chapters  12,  15,  pp.  19,  24,  Acts 
1899),  by  which  it  is  made  a  misdemeanor  for  a  pur- 
chaser to  dispose  of  the  property  bought  by  him  until  it 
is  paid  for,  provided  the  seller  has  retained  the  title  in 
a  written  or  printed  contract  of  sale,  but  it  is  not  mis- 
demeanor if  the  title  has  been  retained  in  parol.  If  the 
argument  of  the  counsel  for  plaintiff  in  error  is  correct, 
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then  it  would  be  impossible  to  sustain  this  act,  yet  we 
have  not  known  of  its  constitutionality  being  called  in 
question. 

We  think  the  argument  on  which  this  contention  rests 
unsound.  The  carrier,  by  the  terms  of  the  statute,  is 
neither  delegated  the  power  to  make  the  law,  nor  the 
offense.  The  law  was  made,  and  the  offense  waa  defined, 
by  the  legislature.  The  mere  fact  that  it  is  within  the 
power  of  parties  of  their  own  volition  to  create  a  con- 
dition from  which  a  penalty  might  arise  or  be  incurred 
did  not  affect  the  statute.  The  true  distinction,  said 
the  supreme  court  of  Ohio,  in  Cincinnati,  W.  <&  Z.  R. 
Co.  V.  Clinton  Co.,  1  Ohio  St.,  88,  "is  between  the  dele- 
gation of  power  to  make  a  law,  which  necessarily  in- 
volves a  discretion  as  to  what  it  shall  be,  and  conferring 
authority  or  discretion  as  to  its  execution  to  be  exer- 
cised under  and  in  pursuance  of  the  law.  The  first  can- 
not be  done;  to  the  latter  no  valid  objection  can  be 
made."  So,  in  JjOcWs  Appeal,  72  Pa.,  491, 13  Am.  Rep., 
716,  it  is  said:  "The  legislature  cannot  delegate  its 
power  to  make  a  law,  but  it  can  make  a  law  to  del^ate 
a  power  to  determine  some  fact,  or  state  of  things,  upon 
which  the  law  makes,  or  intends  to  make,  its  own  action 
depend.  To  deny  this  would  be  to  stop  the  wheels  of 
government." 

This  phase  of  the  question  underwent  examination 
and  the  conclusion  of  the  court  with  regard  to  it  was 
supported  by  a  full  citation  of  authorities  in  State  v. 
Thompson,  160  Mo.,  333,  60  S.  W.,  1077,  54  L.  R.  A.,  950, 
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83  Am.  St.  Rep.,  468.  The  statute  in  question  was  one 
regulating  book  making  and  pool  selling  in  the  State  of 
Missouri,  and  it  forbade  the  doing  of  either  of  these 
things  without  license,  but  provided  that  any  one  of 
good  character  might  apply  to  the  State  auditor  for  a 
license  to  sell  pools,  make  books,  etc.,  who,  after  being 
satisfied  of  the  good  character  of  the  applicant  and  good 
repute  of  the  racecourse,  etc.,  upon  which  the  applicant 
desired  to  do  business,  might  issue  a  license  authorizing 
to  do  these  things.  The  insistence  there  was  that  this 
statute  was  unconstitutional,  in  that  it  delegated  legis- 
lative power  to  a  State  officer.  This  view,  however,  was 
rejected  by  the  court,  which  held  that  it  was  rather  a 
delegation  of  determining  power,  and  as  such  within  the 
competency  of  the  legislature.  In  support  of  its  conclu- 
sion, many  cases  were  referred  to,  among  these  being 
State  V.  liarringer,  110  N.  C,  525,  14  S.  E.,  781 ;  Com- 
monwtalth  v.  Abrahams,  156  Mass.,  57,  30  N.  E.,  79; 
Commonwealth  y\  Davis,  140  Mass.,  485,  4  N.  E.  577; 
In  re  Nightingale,  11  Pick.  (Mass.),  168;  Comers  v. 
Covei/,  74  Md.,  262,  22  Atl.,  266;  Tn  re  Flaherty,  105 
€al.,  558,  38  Pa<-.,  981,  27  L.  K.  A.,  529.  To  these  may 
be  added  the  case  of  Dehardelaben  v.  State,  99  Tenn., 
649,  42  S.  W.,  684. 

To  sustain  his  contention  the  plaintiff  in  error, 
through  counsel,  refers  to  Jannin  v.  State,  42  Tex.  Cr. 
R.,  631,  51  S.  W.,  1126,  62  S.  W.,  419,  96  Am.  St  Rep., 
821,  and  Allardt  v.  People,  197  111.,  501,  64  N.  E.,  533. 
We  have  examined  these  cases,  and,  while  they  give 
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strong  support  to  this  contention,  we  are  not  satisfied 
to  follow  them,  believing  that  the  weight  of  authority 
and — with  great  respect  for  the  learned  courts  deciding 
them — of  correct  reasoning  is  against  them. 

It  is  further  said  that  the  statute  is  vicious  class  legis- 
lation in  violation  of  section  8,  art.  11,  of  the  State  con- 
stitution, in  that  it  suspends  a  general  law  for  the  bene^ 
fit  of  the  common  carrier.  This  objection  may  be  con- 
sidered in  connection  with  the  question  whether  the 
legislation  is  a  proper  exercise  of  police  power  by  the 
State.  In  a  very  extensive  and  valuable  note  by  Mr. 
Freeman  to  the  case  of  Jannin  v.  State,  42  Tex.  Cr.  R., 
631,  51  S.  W.,  1126,  62  S.  W.,  419,  96  Am.  St  Rep.,  821, 
there  will  be  found  a  discussion  of  these  questions  and  a 
full  citation  of  the  cases.  With  regard  to  this  last  ques- 
tion Mr.  Freeman  says  that,  whenever  it  has  "been  pre- 
sented to  the  courts  for  decision,  it  has  been  almost  uni- 
formly decided  that  it  is  a  reasonable  and  proper  exer- 
cise of  the  State  police  power  by  the  legislature  when 
seeking  to  put  an  end  to  frauds  in  the  sale  of  passage 
tickets  to  require  carriers,  who  are  usually  created  by 
legislation,  to  sell  their  own  tickets,  either  directly  or 
through  duly  authorized  agents.  .  .  .  The  courts 
generally  hold  that  the  legislature,  in  the  constitutional 
exercise  of  police  power,  has  a  right  to  say  to  the  com- 
mon carrier,  so  as  to  bind  him :  ^You  must  select  and 
duly  commission  the  agents  who  are  to  sell  your  pas- 
sage tickets,  and  no  one  else  shall  engage  in  that  busi- 
ness.^   And  it  has  a  right  to  say  to  all  other  persons: 
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*Yon  shall  not,  without  incurring  a  penalty,  engage  in 
buying  and  selling  passage  tickets  unless  authorized  so 
to  do/  This  is  the  eiffect  of  the  decisions  in  the  follow- 
ing cases:  Burdick  v.  People,  149  111.,  600,  36  N.  E., 
948, 124  L.  R.  A.,  152,  41  Am.  St  Eep.,  329 ;  Fry  v.  State, 
63  Ind.,  552,  30  Am.  Rep.,  238;  State  v.  Corbett,  57 
Minn.,  345,  59  N.  W.,  317,  24  L.  R.  A.,  498;  Staie  v. 
Bernheim,  19  Mont.,  512,  49  Pac.,  441;  Commcmwealth 
V.  Wilson,  14  Phila.  (Pa.),  384;  Commonvyealth  v. 
Keary,  198  Pa.,  500,  48  Atl.,  472."  In  State  v.  Corhett, 
supra,  the  court  said :  That  "the  transportation  of  pas- 
sengers is  a  proper  subject  for  police  regulation  by  the 
State  is  unquestioned,  and,  if  a- business  itself  is  a  sub- 
ject of  police  regulation,  then  so  are  its  incidents  and 
accessories.  That  the  matter  of  the  issue  and  transfer 
of  tickets  as  evidence  of  the  contracts  of  carriers  is  an 
incident  and  accessory  of  the  business  needs  no  argu- 
ment And  where  a  business  is  a  proper  subject  of  a 
police  power,  the  legislature  may  in  the  exercise  of  that 
power  adopt  any  measures  not  in  conflict  with  the  pro- 
vision of  the  constitution  that  he  sees  fit>  provided  only 
they  are  such  as  have  some  relation  to  and  some  ten- 
dency to  accomplish  the  desired  end."  And  why  is  not 
such  regulation  properly  exercised  under  the  police 
power?  In  the  case  of  Ex  parte  Tuttle,  91  CaL,  589,  27 
Pac,  933,  it  is  said :  "Any  practice  or  business,  the  ten- 
dency of  which,  as  shown  by  experience,  is  to  weaken  or 
corrupt  the  morals  of  those  who  follow  it,  ...  is  a 
legitimate  subject  for  regulation  or  prohibition  by  the 
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State."  That  the  sale  as  well  as  the  purchase  of  non- 
transferable passage  tickets  is  a  fraud  upon  the  carrier 
and  the  public,  the  tendency  of  which  is  the  demoraliza- 
tion of  rates,  haa  been  settled  by  the  general  consensus 
of  opinion  among  the  courts.  This  being  so,  an  answer 
is  furnished  to  the  other  branch  of  the  contention,  to 
wit,  that  the  act  is  unconstitutional,  because  class  legis- 
lation. For,  if  repressing  the  traffic  is  a  proper  exercise 
of  i>olice  power,  then  the  objection  does  not  lie  that  it 
is  arbitrary  or  class  legislation.  And  such  is  the  view  of 
all  the  courts,  save  those  of  New  York,  and,  as  we  under- 
stand, the  judgments  of  those  courts  are  rested  upon 
statutes  which,  as  construed  by  them,  distinguish  tiiem 
from  our  act  of  1905,  and  similar  acts  construed  by  the 
various  courts  to  whose  opinions  we  have  referred. 

Again,  it  is  contended  that  the  effect  of  this  statute 
is  to  deprive  a  party  of  a  property  right  without  due 
process  of  law.  The  courts  generally,  if  not  entirely, 
agree  in  holding,  aB  to  the  character  of  a  passage  ticket, 
with  the  dissenting  judges,  Bartlett  and  Martin,  in 
Tifroler's  Case,  157  N.  Y.,  116,  51  N.  E.,  1006,  68  Am.  St 
Rep.,  763,  that  it  is  not  property,  nor  is  it  to  be  treated 
as  property  in  its  general  sense,  but  as  a  simple  token  of 
the  purchaser's  right  to  be  transported  on  the  railroad 
between  the  points  named  on  the  ticket,  and  when  it  has 
served  its  purpose  to  be  delivered  to  the  carrier  issuing 
it.  This  was  the  view  taken  in  O^Rourk^s  Case,  103 
Tenn.,  124,  52  S.  W.,  872,  46  L.  R.  A.,  614,  76  Am.  St 
Rep.,  639.    So  it  is  the  courts  have  held  that  the  sale  of 
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such  tickets  by  persons  other  than  the  carrier  or  his 
agents^  as  a  business,  is  not  an  employment  in  which 
they  have  an  unqualified  right  to  engage.  If  it  be  true 
that  the  ticket  is  a  mere  incident  to  the  business  of  the 
carrier  in  transporting  his  passengers,  possessing  none 
of  the  ordinary  elements  of  property,  then  it  follows 
that  without  the  consent  of  the  carrier,  dealing  in  these 
tickets  cannot  form  the  basis  of  a  legitimate  indepen- 
dent business.  As  is  said  by  Mr.  Freeman  in  the  note 
referred  to:  "Third  persons  have  no  constitutional 
right  to  interfere  with  the  relations  between  the  carrier 
and  the  passenger  by  the  purchase  and  sale,  without  its 
consent,  of  tickets  issued  by  the  former.  Hence  statutes 
which  confine  the  purchase  or  sale  of  such  tickets  to  the 
carrier,  or  his  authorized  agent,  can  in  no  way  deprive  a 
third  person  of  his  property  without  due  process  of  law, 
nor  deny  to  him  the  equal  protection  of  the  law.^  The 
same  authorities  which  are  cited  by  Mr.  Freeman  in  his 
discussion  of  the  question  of  the  exercise  of  police  power 
and  class  legislation  involved  in  such  acts  are  cited  by 
him  to  the  proi>osition  above,  with  the  addition  of  Ex 
parte  Lorenzen,  128  Cal.,  431,  61  Pac,  68,  50  L.  R.  A., 
55,  79  Am.  St.  Rep.,  47.  The  State  of  New  York  stands 
alone  in  maintaining  a  contrary  rule. 

It  is  also  insisted  that,  inasmuch  as  the  ticket,  for 
dealing  in  which  the  indictment  in  this  case  was  found, 
was  one  issued  for  passage  from  Tennessee  into  another 
State,  the  effect  of  the  application  of  the  statute  to  this 
case  was  an  unwarranted  interference  with  interstate 
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commerce.  In  State  v.  Corhett,  supra,  this  objection  is 
answered  in  this  wise :  "The  law  is  not  a  revenue  law, 
and  is  not  designed  to  and  does  not  regulate  interstate 
commerce  at  all.  It  is  a  mere  police  regulation  of  the 
sale  and  transfer  of  tickets,  designed  to  protect  the  pub- 
lic from  frauds,  and  its  interference,  if  any,  with  inter- 
state commerce,  is  purely  incidental  and  accidental." 
Again,  in  Fry  v.  State,  supra,the  court  said :  "It  cannot 
be  said,  we  think,  that  the  statute  of  this  State,  above 
quoted,  in  any  manner  impedes,  obstructs,  or  casts  any 
burden  upon  the  free  course  of  commerce,  is  so  far  as 
interstate  imssenger  travel  is  concerned.  The  statute 
imposes  certain  prescribed  duties  upon  common  carriers 
of  passengers  and  their  agents;  but  the  discharge  of 
these  duties  does  not  and  cannot,  as  it  seems  to  us,  ob- 
struct, or  change,  or  cast  any  burden  upon  the  commerce 
of  the  country  or  interstate  passenger  travel." 

We  think  this  view  is  eminently  sound,  and  certainly 
it  is  abundantly  supported  by  authority. 

Again,  it  is  contended  the  statute  must  fall  because 
of  vagueness,  and  therein  is  a  fatal  omission  in  fixing  a 
"standard  schedule  rate"  in  reference  to  which  non- 
transferable signature  tickets  are  sold.  The  argument 
is  that  one  jury  might  find  one  rate  to  be  the  standard 
schedule  rate,  while  another  might  find  another  rate. 
If  this  be  true,  then  the  statute  must  fall,  for  the  au- 
thorities all  seem  to  hold  that,  where  the  statute  in  ques- 
tion is  so  indeterminate  as  to  leave  juries  with  their 
varying  opinions  to  settle  the  standard,  the  statute  will 
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not  be  enforced.  In  L.  d  N.  R.  R.  Co.  v.  Commonwealth 
(Ky.  Sup.  Ct;  April,  1896),  35  S.  W.,  129,  a  statute 
providing  that,  if  any  railroad  corporation  shall  charge 
or  collect  more  than  a  just  and  reasonable  rate  of  toll 
for  the  transportation  of  passengers  or  freight,  it  shall 
be  guilty  of  extortion,  and  fixing  a  penalty  therefor,  was 
held  void  for  uncertainty,  in  that  it  failed  to  prescribe 
a  standard  as  to  what  is  just  and  reasonable  by  which 
the  carrier  could  regulate  its  conduct  In  Cook  v.  State 
(Ind.  App. ;  Feb.,  1901),  59  N.  E.,  489,  it  was  held  that  a 
statute  which  made  it  an  offense  to  haul  over  turnpikes 
and  gravel  roads,  in  specified  weather,  loads  of  more 
than  2,000  pounds  in  narrow-tired  wagons^  or  of  more* 
than  2,500  i>ounds  in  broad-tired  wagons,  was  void  for 
uncertainty,  because  it  failed  to  provide  a  standard  by 
which  board  or  narrow  tires  might  be  determined.  In 
line  with  these  cases  are  Matthews  v.  Murphy  (Ky.),  63 
S.  W.,  785,  54  L.  R.  A.,  415;  Eof  parte  McNulty,  77  Cal., 
164,  19  Pac,  237,  11  Am.  St.  Rep.,  257 ;  Ex  parte  Jack- 
son, 45  Ark.,  158,  and  other  cases  relied  on  by  plaintiff 
in  error. 

But  is  the  expression  "standard  schedule  rate"  vague 
and  uncertain,  so  as  to  fall  under  the  condemnation  of 
these  cases?  We  think  not  So  far  as  interstate  com- 
merce travel  is  concerned,  section  6  of  the  interstate 
commerce  act  provides  for  it  by  requiring  every  common 
carrier,  subject  to  the  provisions  of  the  act,  to  print  and 
keep  open  to  public  inspection  schedules  showing  the 
rates,  fares,  and  charges  for  the  transportation  of  pas- 
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sengers  and  property  which  any  such  common  carrier 
has  established,  and  which  are  in  force  at  the  time  on  its 
route.  This  section  also  provides  that  these  printed 
schedules  shall  plainly  state  the  places  ui>on  its  railroad 
between  which  property  and  passengers  will  be  carried, 
and  these  schedules  are  to  be  plainly  printed  in  large 
type  copies  for  the  use  of  the  public,  and  shall  be  posted 
in  two  conspicuous  places  in  every  depot,  station,  or 
office  of  the  common  carrier  where  passengers  or  freight 
are  received  for  transportation.  There  is  a  similar  pro- 
vision as  to  joint  rates  over  one  or  more  connecting 
roads.  In  addition,  the  act  provides  that  "every  com- 
*mon  carrier  subject  to  the  provisions  of  this  act,  shall 
file  with  the  commission  .  .  .  copies  of  its  schedule 
of  rates,  fares,  and  charges  which  have  been  established 
and  published  in  compliance  with  the  requirements"  of 
the  act,  and  shall  notify  the  commission  of  all  changes 
made  in  the  same.  When  these  rates,  fares,  and  charges 
have  been  established  by  the  common  carrier,  the  act 
provides:  "It  shall  be  unlawful  for  such  carrier  to 
charge,  demand,  collect,  or  receive  from  any  person  or 
persons  a  greater  or  less  compensation  for  the  transpor- 
tation of  passengers  or  property  .  .  .  than  is  speci- 
fied in  such  published  schedules  of  rates,  fares,  and 
charges  as  may  at  the  time  be  in  force." 

After  thus  providing  for  the  establishing  and  publica- 
tion of  rates,  etc.,  and  against  all  manner  of  discrimina- 
tion in  reference  thereto,  the  last  section  of  the  act  is 
as  follows :     ".     .     .     Nothing  in  this  act  shall  prevent 
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.  .  .  .  the  issuance  of  mileage,  excursion,  or  com- 
mutation passenger  tickets/' 

So  we  think  there  is  no  uncertainty  in  fact  in  the 
matter  of  interstate  travel  as  to  what  is,  at  any  particu- 
lar time,  the  standard  schedule  rate  for  the  sale  of  pas- 
senger tickets,  and  when  chapter  410  speaks  of  tickets 
being  sold  below  that  rate  it  refers  to  the  standard 
established  and  made  public  under  this  act  of  congress. 

Nor  is  there  any  more  uncertainty  as  to  intrapas- 
senger  rates.  So  far  as  railroads  are  concerned,  these 
are  provided  for  in  chapter  10,  p.  121,  of  our  Session 
Acts  of  1897.  By  section  22  of  that  act  it  is  made  the 
duty  of  all  persons  or  corporations  who  shall  own  or 
operate  a  railroad  in  this  State,  within  thirty  days  after 
the  passage  of  the  act,  to  furnish  to  the  railroad  com- 
mission created  by  the  act  its  tariff  of  charges  of  every 
kind  for  examination  and  correction,  and  when  corrected 
the  commission  was  required  to  append  a  certificate  of 
approval  to  this  tariff  of  charges,  and  it  was  then  made 
the  duty  of  the  railroad  company,  or  its  operators,  to 
post  at  each  of  its  depots  in  conspicuous  places  the  rates, 
schedules,  and  tariffs  for  transportation  of  passengers 
and  of  freight 

But  it  is  earnestly  argued,  though  not  made  the  sub- 
ject of  an  assignment  of  error,  that,  whatever  may  have 
been  the  purpose  of  the  draftsman  of  this  act,  yet  its 
effect  is  to  make  it  unlawful  in  every  one,  save  the  au- 
thorized agents  of  common  carriers,  to  be  engaged  as 
ticket  brokers,  and  possible  to  continue  the  ticket  brok- 
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er's  business  as  a  lawful  avocation  when  carried  on  by 
these  agents.  To  put  the  objection,  which  it  is  assumed 
to  be  fatal  to  the  act,  in  the  words  of  counsel :  "It  makes 
it  unlawful  for  any  person,  including  the  original  pur- 
chaser, to  sell,  etc.,  tickets  of  a  certain  character,  and 
punishes  a  violation  of  the  act  by  a  heavy  fine,  while 
it  permits  the  authorized  agent  of  the  common  carrier 
issuing  the  tickets  to  violate  the  act  at  will.  .  .  •"  It 
is  very  clear  from  the  language  used  that  the  sale  of  or 
dealing  in  railway  and  other  tickets  by  the  authorized 
agent  of  the  common  carrier,  issuing  the  same,  which  is 
made  innocent  by  the  act,  though  punishable  when  done 
by  any  other  person,  is  not  the  original  sale,  but  is  a  re- 
sale of  the  ticket  after  it  has  left  the  hands  of  the  rail- 
way company  and  has  passed  into  the  hands  of  the 
original  purchaser  for  a  subsequent  purchaser.  This  is 
beyond  question,  for  the  language,  in  describing  the 
ticket  whose  sale  is  prohibited,  is:  "As  which  shows 
that  it  was  issued  and  sold  below  the  standard  schedule 
rate  under  contract  with  original  purchaser  entered  up- 
on such  ticket  and  signed  by  the  original  purchaser." 

As  will  be  seen,  this  construction  is  reached  largely 
from  the  use  of  the  phrase  "issued  and  sold"  in  the  past 
tense.  In  other  words,  the  construction  insisted  upon  is 
arrived  at  by  adhering  to  the  true  grammatical  effect 
of  those  words,  making  them  have  reference  to  a  past 
transaction. 

This,  however,  is  to  single  out  a  single  phrase  and  give 
it  such  controlling  force  as  to  warp  the  entire  act,  when 
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in  the  argument  of  counsel  it  is  admitted  that  "there 
can,  of  course,  be  no  doubt  that  the  purpose  of  this  act  is 
to  destroy  the  business  of  ticket  brokers."  We  know  of 
no  sound  canon  of  construction  which  would  warrant 
this.  While  it  is  true  that,  in  arriving  at  the  meaning 
of  the  legislature,  primarily,  the  grammatical  sense  of 
the  words  used  is  to  be  adopted,  yet  if  there  is  any  am- 
biguity, or  if  there  is  room  for  more  than  one  interpreta- 
tion, the  rules  of  grammar  will  be  disregarded  where  a 
too  strict  adherence  to  them  would  raise  a  repugnance  or 
absurdity,  or  would  defeat  the  purpose  of  the  legisla- 
ture. Oarhy  v.  Harris,  7  Exch.,  591;  Met  Bo.  Wks,  v. 
Steed,  L.  R.  82,  B.  Div.,  445;  George  v.  B,  of  E.,  33  Qa., 
344 ;  State  v.  Hemnn,  70  Mo.,  441.  Many  cases  might  be 
cited  in  which  the  future  tense  has  been  read  as  includ- 
ing the  present  and  the  past,  where  that  was  necessary 
to  carry  out  the  meaning  of  the  legislature.  Thus  an  en- 
abling act  relating  to  married  women  who  "shall  come 
into  the  State"  may  apply  to  one  who  came  into  the 
State  before  the  passage  of  the  law.  Maysville  &  L.  R. 
Co.  V.  Herricli,  13  Bush,  (Ky.)>  122.  Where  an  act  pro- 
vided that  certain  land  "shall  be  allotted  for  and  given 
to"  an  individual  named,  it  was  held  that  the  words 
passed  an  immediate  interest.  Rutherford  v.  Oreen,  2 
Wheat.  (U.  S. ),  196,  4  L.  Ed.,  218.  In  Babcock  v.  Good- 
rich, 47  Cal.,  488,  the  phrase  "current  expenses  of  the 
year"  was  made  to  read,  "expenses  of  the  current  year" ; 
it  being  evident  that  the  latter  form  of  words  more  cor- 
ns Term.— 32 
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rectly  expressed  the  legislative  intent.  These  cases  are 
bnt  a  recognition  of  an  old  and  well-established  rule  of 
the  common  law,  applicable  to  all  writt^i  instruments, 
that  ^'verba  intentioni,  non  e  contra,  dehent  inservire;-^ 
that  is  to  say,  words  ought  to  be  more  subservient  to  the 
intent,  and  not  the  intent  to  the  words.  Black  on  Inter- 
pretation of  Laws,  section  34. 

It  will  be  found  that  this  court  has  had  occasion  fre- 
quently to  apply  this  rule  of  construction.  One  phase 
of  the  rule  has  been  used  for  the  purpose  of  saving  stat- 
utes, the  constitutionality  of  which  was  called  in  ques- 
tion. In  such  cases  it  has  been  held  that  where  a  statute 
will  admit  of  two  constructions,  one  that  would  make 
the  statute  void  on  account  of  conflict  with  the  constitu- 
tion, and  another  that  would  render  it  valid,  the  latter 
will  be  adopted,  even  though  the  former  at  first  view  be 
the  more  natural  interpretation  of  the  language  used. 
Cole  Mfg.  Co.  v.  FalU,  90  Tenn.,  469,  16  S.  W.,  1045 ; 
State,  ex  reL,  v.  Schlitz  Brewing  Co.,  104  Tenn.,  715,  59 
S.  W.,  1033,  78  Am.  St.  Rep.,  941. 

We  agree  with  the  counsel  that  there  is  no  doubt  that 
the  legislature  intended  by  this  act  to  destroy  the  busi- 
ness of  ticket  brokers,  and  to  so  construe  it  as  to  make  it 
possible  for  common  carriers,  or  their  authorized  agents, 
to  engage  in  this  business,  would  do  violence  to  this  in- 
tention. We  do  not  think  that  there  is  any  rule  which 
demands  a  construction  leading  to  this  result  To  the 
contrary,  we  are  satisfied,  giving  the  terms  used  a  nat- 
ural construction,  that  the  act  means,  in  the  words  of  the 
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counsel  for  the  State,  "that  common  carriers  and  their 
authorized  agents  can  sell  to  an  original  purchaser  a  con- 
tract-signature ticket,  and  that  the  common  carrier, 
through  its  agent,  can  repurchase  by  redemption  such 
ticket  so  originally  sold,  and  that  the  extent  to  which 
it  authorizes  common  carriers  and  their  agents  to  traffic 
in  nontransferable  signature  tickets  is  in  the  original 
sale  and  in  the  redemption. 

We  are  satisfied,  after  considering  the  many  object- 
ions urged  to  this  act,  that  no  one  of  them  is  well  taken. 
We  think  it  is  in  no  respect  violative  of  the  State  or 
federal  constitutions.  It  follows,  therefore,  that  the 
judgment  of  the  lower  court  is  affirmed. 
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Railway  Company  et  al. 

{Jacl'son.    April  Term,  1905). 

1.  STATUTES.  Title  or  substance  of  a  law  amended  by  implica- 
tion need  not  be  recited  in  the  amending^  statute, 
A  statute  amending  an  existing  law  by  Implication,  and  not 
expressly  purporting  to  do  so,  need  not  recite  in  Its  caption,  or 
otherwise,  the  title  or  substance  of  the  law  so  amended,  for  the 
constitutional  requirement  of  such  recitation  applies  only  where 
the  amending  statute  expressly  purports  to  amend  an  existing 
statute.    {Post,  pp,  612-514.) 

Acts  cited  and  construed:     1875,  ch.  142;  1887,  ch.  39. 

Constitution  cited  and  construed:     Art  2,  sec.  17. 

Cases  cited  and  approved:  Insurance  Co.  v.  Taxing  District,  4 
Lea,  644;  Maney  v.  State,  6  Lea,  218;  Knoxville  v.  Lewis,  12  Lea, 
181;  Ballentine  v.  Pulaski,  15  Lea,  633;  Poe  v.  State,  85  Tenn., 
495;  Railroads  v.  Crlder,  91  Tenn.,  506;  Hunter  v.  Memphis,  93 
Tenn.,  571;  State  v.  Yardley,  95  Tenn.,  546,  559;  Shelton  v. 
State,  96  Tenn.,  521;  Henley  v.  State,  98  Tenn.,  665;  Railroad  ▼. 
State,  110  Tenn.,  598. 

8.  SAME.    Bepeals  by  implication  apply  to  all  classes  of  legisla- 
tion. 
Repeals  by  Implication  apply  not  only  to  police  regulations,  but  to 
all  classes  of  legislation.     {Post,  p.  514.) 

Cases  cited  and  approved:  Insurance  Co.  v.  Taxing  District,  4 
Lea,  644;  Ballentine  v.  Pulaski,  15  Lea,  633;  Railroad  v.  Sadler, 
91  Tenn.,  508;  Memphis  v.  Express  Co.,  102  Tenn.,  336;  Tyler  v. 
King,  104'  Tenn.,  163. 

8.  SAME.    No  repeal  by  implication  where  there  is  no  repu^ 

nance;  case  in  Judgment. 
There  is  no  such  repugnance  between  the  statute  (Acts  1887,  ch. 
39),  authorizing  railroads  to  change  their  termini  before  final 
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location  of  lines,  and  the  statute  (Acts  1889,  ch.  158),  applying 
to  the  building  of  branch  roads,  as  to  work  a  repeal,  by  implica- 
tion, of  the  former  by  the  latter.     (Post,  p.  614.) 

Acts  cited  and  construed:    1887,  ch.  39;  1889,  ch.  168. 

4.  SAMB.  TLe^VLgataicy  must  be  wholly  irreconcilable  to  work  a 
repeal  by  implication. 

Repeals  by  implication  are  not  fayored,  and  the  repugnancy  be- 
tween the  latter  and  the  former  act  must  be  wholly  irreconcil- 
able in  order  to  work  a  repeal  of  the  former.    (Post,  pp.  515-618.) 

Cases  cited  and  approved:  Buchanan  v.  Robinson,  8'Bax.,  152; 
Insurance  Co.  v.  Taxing  District,  4  Lea,  344;  State  v.  Wilson,  12 
Lea,  251;  State  t.  Bank,  16  Lea,  122;  Frazler  v.  Railroad,  88 
Tenn.,  138,  163;  Fisher  y.  Baldridge,  91  Tenn.,  418;  Burnett  v. 
Maloney,  97  Tenn.,  705;  Blaufield  v.  State,  103  Tenn.,  600. 

5.  SAME.  Sanie.  Insufficient  repugnancy  to  effect  a  repeal  by 
implication;  case  in  Judgment. 

There  is  no  such  repugnancy  or  inconsistency  between  the  stat- 
ute (Acts  1887,  ch.  39),  authorizing  railroads  to  change  their  ter- 
mini before  final  location  of  lines,  and  the  statute  (Acts  1897, 
ch.  116),  granting  to  all  corporations  the  right  to  obtain  amend- 
ments to  their  charters  in  a  certain  way,  as  to  work  a  repeal,  by 
implication,  of  the  former  by  the  latter.    (Post,  pp.  514-618.) 

Acts  cited  and  construed:     1887,  ch.  39;   1897,  ch.  116. 

6.  SAME.  Special  laws  as  to  corporations  prohibited  by  the 
constitution  are  such  as  designate  particular  corporations  by 
name. 

The  constitutional  prohibition  against  the  creation  of  corpora- 
tions or  the  enlargement  or  diminution  of  their  powers  by  spec- 
ial laws  applies  to  laws  for  the  benefit  of  particular  corporations 
designated  by  name,  and  does  not  apply  to  a  statute  (Acts  1887, 
ch.  39)  authorizing  railroads  to  change  their  termini  before  final 
location  of  their  lines.     (Post,  p.  618.) 

Acts  cited  and  construed:     1887,  ch.  39. 
Constitution  cited  and  construed:     Art.  11,  sec.  8. 
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7.  RAILBOADS.    Line  not  finally  located   ao    as  to  prednde 
change  of  tenninua  under  statute,  when;  pase  in  Judgment. 

The  line  of  railroad  has  not  been  finally  located,  where  it  has  been 
located,  and  the  road  constructed,  from  one  terminus  a  consid- 
erable portion  of  the  way  towards,  and  ¥rithin  about  three  miles 
of,  the  other  terminus,  but  where  the  remainder  of  the  line  has 
not  been  located  in  any  way,  so  as  to  preclude  the  fixing  of  the 
other  terminus  at  a  point  beyond  the  point  of  construction,  and 
beyond  the  terminus  originally  fixed  in  the  charter,  under  a 
statute  (Acts  1887,  ch.  39),  authorizing  railroads  to  change  their 
termini  before  final  location  of  their  lines.  (Pott,  pp.  609-512, 
61^624.) 

Acts  cited  and  construed:    1887,  ch.  89. 

8.  SAKB.    Building  of  parallel  lines  is  not  prohibited. 

There  is  no  legislation  which  prohibits  a  railroad  from  building, 
or  causing  to  be  built,  a  railroad  parallel  to  its  own.  (Pott,  p. 
626.) 

0.  SAKB.  Same.  Question  of  illegal  construction  of  railroad 
cannot  be  collaterally  raised  in  condemnation  proceedings 
under  eminent  domain  laws  to  obtain  a  right  of  way. 
In  a  condemnation  proceeding  under  eminent  domain  laws  to  ob- 
tain a  railroad  right  of  way,  the  question  cannot  be  collaterally 
raised  whether  such  proposed  road  is  controlled  by  another  ex- 
isting railroad,  so  as  to  render  the  construction  of  the  proposed 
road  illegal,  because  the  two  roads  will  be  parallel  and  compet- 
.  Ing.    (PMt,  pp.  524,  625.) 

Case  cited  and  approved:  Rogers  y.  Railroad,  91  Fed.,  299,  33 
C.  O.  A.,  517. 

10.  SAMB.    Oity  cannot  defeat  the  exercise  of  eminent  domain  ' 

within  its  limits  by  withholding  its  consent  for  the  occupation  ^ 

of  its  streets  by  the  railroad. 
A  municipal  corporation  cannot,  by  withholding  its  consent  for  a 
railroad  company  to  operate  its  road  within  the  city,  or  to  cross 
its  streets  and  alleys,  defeat  the  exercise  of  eminent  d<Mnain  pos- 
sessed by  the  railroad  company  in  locating  its  line  through  the 
clty»  but  at  most  the  city  possesses  only  the  power  to  regulate 
the  location  and  construction  of  the  road.    (Post,  p.  526.) 
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11.  SAME.  Same.  Absence  of  city  franchifle  cannot  be  inter- 
posed by  landowner  against  condemnation  proceedings  to 
obtain  right  of  way  in  city. 
In  eminent  domain  proceedings  by  a  railroad  company  to  condemn 
land  for  a  right  of  way  within  the  limit  of  a  city,  the  landowner 
cannot  Interpose  the  objection  that  the  railroad  company  has 
not  secnred  a  franchise  from  the  city  to  operate  its  road  within 
the  city  limits  or  to  cross  its  streets  and  alleys.  (Po9t,  pp.  626, 
627.) 

Cases  cited  and  approved:  Collier  v.  Railroad,  113  Tenn.,  126; 
Railroad  ▼.  Kimball,  61  Cal.,  90;  Railroad  v.  Railroad,  87  111., 
317;  Railroad  y.  Dunbar,  100  111.,  110;  In  re  Railroad,  70  N.  Y., 
361;  Stoughton  t.  Paul,  173  Mass.,  14S. 

Id.  SAMB.  One  railroad  may  condemn  the  land  of  another  rail- 
road for  a  right  of  way,  when. 
One  railroad  is  entitled  to  condemn  a  right  of  way  over  the  land 
of  another  railroad,  not  in  actual  use  by  it,  nor  es- 
sential to  the  exercise  of  its  franchises,  and  wholly  un- 
suitable for  the  purpose  for  which  It  claimed  the  land  to  be 
valuable,  especially  where  it  does  not  appear  that  there  is  a 
more  practicable  and  feasible  route  for  the  proposed  new  road. 
iP09t,  pp.  627-533.) 

Acts  cited  and  construed:    1885,  ch.  186. 

Cases  cited  and  approved:  Railroad  v.  Cemetery  Co.,  116  Tenn. 
400;  Railroad  v.  RaUroad  (C.  C),  41  Fed.,  298;  Railroad  v.  Rail- 
road, 25  Am.  ft  EiUg.  Railroad  Cases,  164. 

18.  SAHE.  <2>i8cretion  in  locating  route  not  controlled  by  courts, 
nor  exercised  by  landowner  in  condemnation  proceedings  for 
right  of  way. 
The  question  of  the  most  practicable  and  feasible  route  for  a  rail- 
road is  a  matter  left  largely  to  the  discretion  of  the  railroad 
company,  which  discretion  the  courts  cannot  control,  and  in  con- 
demnation proceedings  to  obtain  a  right  of  way  the  landowner 
cannot  defeat  the  condemnation  by  merely  showing  that  some 
other  route  would  be  more  practicable  and  feasible.  {Post,  p. 
683.) 

Case  cited  and  approved:     Railroad  v.  Campbell,  109  Tenn.,  666. 


504  TENNESSEE  REPORTS.       [116  Tenn, 


Railroad  v.  Railway. 


FROM  SHELBY. 


Application  by  defendants  for  certiorari  and  superse- 
deas made  to  the  supreme  court. 

Charles  N.  Burch  and  A.  W.  Biggs,  for  plaintiff. 
Thos.  B.  Turlby  and  Henry  Craft,  for  defendants. 


Mr.  Justice  M'Alister  delivered  the  opinion  of  the 
Court. 

This  is  a  proceeding  by  the  Memphis  &  State  Line 
Railroad  Company  to  condemn  for  railroad  purposes  a 
tract  of  land  owned  by  the  Union  Belt  Railway  Com- 
pany lying  within  the  corporate  limits  of  the  city  of 
Memphis.  The  property  is  generally  described  as  a 
tract  of  land  in  the  Fifteenth  Ward  of  the  city  of  Mem- 
phis, triangular  in  shape  and  lying  between  the  tracks  of 
the  Nashville,  Chattanooga  &  St.  Louis  Railroad  Com- 
pany and  the  Union  Railway  Company. 

The  petitioner  alleges  that  it  is  now  engaged  in  laying 
a  line  of  track  on  its  railroad  from  a  point  where  the 
Yazoo  and  Mississippi  Valley  Railroad  crosses  the  State 
line  between  the  States  of  Tennessee  and  Mississippi, 
to  the  town  of  Woodstock,  in  the  county  of  Shelby,  State 
of  Tennessee,  and  that  for  said  purpose  it  is  nc^cessary 
that  the  petitioner  should  have  a  portion  of  the  land 
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above  described,  as  an  easement  or  right  of  way  for  its 
road. 

It  is  also  averred  that  the  petitioning  railroad  com- 
pany is  obliged,  in  reaching  said  described  land,  to  cross 
the  track  of  the  Union  Belt  Railway  Company,  and  it 
asks  the  condemnation  of  a  strip  of  land  across  said  de- 
fendant's railroad  track.  The  portions  of  the  land 
sought  to  be  condemned  are  then  specifically  described ; 
one  tract  containing  .53  acres,  more  or  less,  and  the  other 
containing  .78  acres,  more  or  less. 

The  defendant  filed  an  answer  to  the  petition  in  which 
the  right  to  condemn  its  land  was  resisted  upon  the  fol- 
lowing grounds : 

( 1 )  That  the  petitioner  is  not  duly  incorporated  and 
organized  under  the  laws  of  the  State  of  Tennessee,  and 
that  it  has  not  the  right  to  condemn  under  its  charter 
and  the  general  laws  of  the  State  of  Tennessee. 

(2)  That  it  is  not  a  bona  fide  corporation,  but  is  a 
pai)er  corporation,  whereby  the  Illinois  Central  Rail- 
road Company,  a  foreign  corporation,  is  seeking  to  ac- 
quire valuable  rights  of  way  and  franchises  from  the 
State  of  Tennessee  through  the  county  of  Shelby  and 
city  of  Memphis. 

(3)  That  said  corporation  will  not  exercise  its  fran- 
chises, and  does  not  intend  to  engage  in  the  hauling  of 
freight  and  passengers,  and  is  not  a  common  carrier. 

(4)  By  the  charter  of  the  Memphis  &  State  Line 
Railroad  Company,  it  was  limited  to  construct  a  road 
from  Etters,  Tennessee,  to  Lake  View,  Mississippi,  points 
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entirely  south  of  the  city  of  Memphis^  whereas  the  prop- 
erty  described  in  the  petition  lies  in  the  city  of  Mem- 
phis. 

(5)  The  Memphis  &  State  Line  Railroad,  which  is 
owned  by  the  Illinois  Central  Bailroad  Company,  is  a 
parallel  and  competing  line  to  the  Illinois  Central  Bail- 
road. 

(6)  The  amendment  to  the  charter  of  the  M^nphls 
&  State  Line  Bailroad  Company  was  not  authorized  by 
law  because  the  line  had  been  Anally  located  before  said 
charter  was  obtained. 

(7)  Chapter  39,  p.  112,  of  the  Acts  of  1887  is  uncon- 
stitutional, and,  if  not  unconstitutional,  is  rex>ealed  by 
implication  by  chapter  116,  p.  271,  of  the  Acts  of  1897. 

(8)  That  the  property  sought  to  be  condemned  was 
not  necessary  for  the  purposes  and  uses  of  the  peti- 
tioner. 

(9)  That  the  property  sought  to  be  condemned  is 
property  which  was  purchased  by  defendant  to  be  used 
as  storage  yards,  and  the  appropriation  of  this  pro- 
perty would  amount  to  the  destruction  of  said  yards 
and  cripple  the  defendant  in  its  service  of  the  public 
and  the  carrying  on  of  its  business,  and  do  it  irrepar- 
able injury. 

( 10 )  The  property  sought  to  be  condemned  is  situat- 
ed wholly  within  the  limits  of  the  city  of  Memphis,  and 
the  petitioner  has  not  obtained  permission  or  secured  a 
franchise  from  the  city  of  Memphis  for  the  puri>ose  of 
building  this  line  through  said  city  or  any  part  thereof. 
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Proof  was  taken,  and  on  the  hearing,  his  honor,  A.  B. 
Pittman,  circuit  judge,  upon  consideration  of  the  whole 
case,  ordered,  adjudged,  and  decreed  as  follows : 

First.  The  defenses  set  up  in  the  answer  and  amend- 
ment  thereto  are  not  well  taken,  and  the  same  are  all 
disallowed. 

Second.  The  petitioner,  Memphis  &  State  Line  Bail  - 
road  Company,  is,  under  its  charter  and  amendment 
thereto  and  by  the  laws  of  the  State  of  Tennessee,  au- 
thorized to  condemn  the  property  of  defendant  company 
for  the  purpose  of  constructing  and  operating  a  line  of 
railroad  as  described  in  the  petition. 

Third.  It  is  necessary  to  take  the  property  of  defend- 
ant described  in  the  petition  for  that  purpose  and  to  con- 
demn a  crossing  of  the  track  of  defendant  Union  Bail- 
way  Company,  as  therein  set  out. 

Fourth.  The  petitioner  is  entitled  to  have  set  apart  for 
its  use  as  an  easement  or  right  of  way  for  the  construct- 
ion and  operation  of  a  double  track  across  the  lands  and 
tracks  of  defendant  the  following  described  land,  viz. : 
^^A  strip  of  land  not  exceeding  one  hundred  feet  in  width 
across  the  tracks  and  right  of  way  of  the  Union  Railway 
company  in  the  fifteenth  district  of  Shelby  county,  Ten- 
nessee, in  the  city  of  Memphis,  which  was  then  more 
particularly  described  by  metes  and  bounds,  containing 
in  all  .53  acres,  more  or  less;"  also  another  tract  of 
land  lying  in  the  fifteenth  district  of  Shelby  county 
and  adjacent  to  the  above-described  tract,  which  was 
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then  specifically  described  by  metes  and  bounds^  and 
containing  .78  acres,  more  or  less. 

A  jury  of  view  was  then  appointed  to  lay  off  said  land 
by  metes  and  bounds  over  the  lands  of  the  defendant, 
and  to  assess  the  damages.  The  jury  of  view  set  apart 
for  the  Memphis  &  State  Line  Railroad  as  an  easement 
or  right  of  way  for  the  construction  and  operation  of  a 
double-track  railroad  across  the  tracks  and  right  of  way 
of  the  defendant,  a  strip  of  land  seventy  feet  in  width 
across  the  tracks  and  right  of  way  of  the  Union  Rail- 
way company  in  the  fifteenth  civil  district  of  Shelby 
county,  Tennessee,  in  the  city  of  Memphis,  which  was 
then  specifically  described  by  metes  and  bounds,  con- 
taining in  all  .53  acres. 

The  jury  of  view  also  set  apart  to  the  petitioner  as  an 
easement  or  right  of  way  over  the  lands  of  the  defendant 
company  another  strip  of  land  one  hundred  feet  in 
width,  lying  in  the  fifteenth  civil  district  of  Shelby 
county,  Tennessee,  and  adjacent  to  the  strip  above  de- 
scribed, which  was  then  more  particularly  described  by 
metes  and  bounds,  and  containing  .78  acres,  more  or 
less. 

The  jury  of  view  assessed  the  damages  for  the  value 
of  said  easement,  as  well  as  the  incidental  damages  to 
the  residue,  of  both  of  said  tracts,  at  |5,000.  The  report 
of  the  jury  of  view  was  in  all  things  confirmed  by  the 
circuit  court.  A  writ  of  possession  was  then  awarded 
the  Memphis  &  State  Line  Railroad  Company  upon  the 
execution  of  a  bond  in  the  sum  of  f  10,000,  payable  to  the 
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Union  Railway  Company  and  others,  and  conditioned 
to  abide  by  and  perform  the  final  judgment  to  be  ren- 
dered in  this  cause. 

At  this  point  the  Union  Railway  Company  filed  a  peti- 
tion in  this  court  for  writs  of  certiorari  and  supersedeas 
to  arrest  the  occupation  of  this  land  by  the  petitioning 
railroad  company  and  to  remove  said  cause  into  this 
court  for  a  trial. 

It  is  insisted  on  behalf  of  the  Union  Railway  Com- 
pany that  the  property  sought  to  be  condemned  and  ap- 
propriated by  the  Memphis  &  State  Line  Railroad  Com- 
pany is  not  within  the  route  of  the  latter  company  as  au- 
thorized by  its  charter  and  finally  located  by  it.  The 
record  reveals  that  the  Memphis  &  State  Line  Railroad 
Company  was  chartered  on  the  21st  day  of  July,  1903, 
under  the  general  incorporating  act  of  1875  (Acts  1875, 
p.  142,  c.  142),  ^^for  the  purpose  of  constructing  a  rail- 
road from  a  point  at  or  near  the  south  margin  or  boun- 
dary of  the  city  of  Memphis  in  a  southwesterly  direction 
to  a  point  at  or  near  where  the  Yazoo  &  Mississippi 
Valley  Railroad  crosses  the  Mississippi  and  Tennessee 
State  line."  Two  years  after  the  incorporation  of  said 
road,  and  on  the  27th  day  of  July,  1905,  under  an 
amendment  to  the  charter,  the  board  of  directors  adopt- 
ed a  resolution  fixing  the  northern  terminus  of  the 
Memphis  &  State  Line  Railroad  at  Woodstock,  a  point 
in  Shelby  county  some  miles  north  of  the  city  of  Mem- 
phis. 

The  right  of  way  sought  to  be  condemned  is  situated 
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between  McLean  and  Cooper  avenues  in  the  city  of  Mem- 
phis^ and  several  miles  distant  from  the  original  char- 
tered route,  but  within  the  new  route  as  fixed  by  the 
board  of  directors  of  said  company  on  July  27,  1905. 

It  is  said  on  behalf  of  the  Union  Railway  Company 
that  this  action  of  the  board  of  directors  of  the  petition- 
ing company  was  ill^al — first,  because  chapter  39,  p, 
112,  of  the  Acts  of  1887,  under  which  the  petitioning 
company,  through  its  board  of  directors,  adopted  the 
amendment  to  the  charter,  is  unconstitutional;  and, 
second,  that,  if  constitutional,  it  is  inapplicable^  since 
the  Memphis  &  State  Line  Railroad  Company  had  al- 
ready and  finally  located  its  route. 

It  is  claimed  that  under  the  original  charter  the 
route  was  fixed  from  Lake  View,  Mississippi,  to  Etters, 
Tennessee,  or  East  Junction,  about  three  miles  from  the 
south  boundary  of  the  city  of  Memphis.  This  fact,  it  is 
said,  is  shown  in  the  first  condemnation  suit,  which  was 
brought  in  October,  1903,  for  the  purpose  of  building, 
as  stated  in  the  petition,  a  road  from  Lake  View,  Mis- 
sissippi, to  Etters,  Tennessee,  and  reciting  the  fact  that 
at  that  time  the  road  was  being  built 

It  is  further  said  that  the  entire  right  of  way  was  ac- 
quired from  East  Junction  to  Lake  View,  and  the  road 
as  originally  incorporated  was  treated  as  completed.* 

The  following  contentions  are  made  on  behalf  of  the 
Union  Railway  Company  in  respect  of  the  invalidity  of 
the  action  taken  by  the  board  of  directors  of  the  peti- 
tioning company,  under  chapter  39,  p.  112,  Acts  of  1887 : 
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First.  Said  act  authorizes  the  railroad  company  to 
amend  its  charter  by  a  mere  resolution  of  its  board  of 
directors,  and  is  unconstitutional  because  it  amends 
prior  laws  without  stating  the  title  or  substance  of  the 
laws  to  be  amended.  Second.  This  special  act  of  1^87  is 
repealed  by  implication  by  chapter  116,  p.  271,  Acts  of 
1897.  Third.  Chapter  39,  p.  112,  Acts  of  1887,  even  if 
in  force,  gave  the  right  to  amend  the  charter  by  a  resolu- 
tion of  the  board  of  directors  only  before  the  final  loca- 
tion of  the  line,  of  road.  The  line  of  road  of  the  Mem- 
phis &  State  Line  Railroad  Company  had  not  been  final- 
ly located  prior  to  July  25,  1905;  hence  chapter  39,  p. 
112,  Acts  of  1887,  could  not  apply.  Fourth.  Chapter 
39,  p.  112,  Acts  of  1887,  requires  that  the  resolution 
shall  be  signed  and  certified  by  the  president  and  secre- 
tary of  the  company,  and  it  is  claimed  this  was  not  done. 
It  is  said  M.  Oilleas,  who  signed  as  president,  was  the 
ex-president,  and  R.  T.  Cooper  the  ex-secretary,  at  the 
time  of  the  signing  and  certifying  of  the  resolution  in 
question. 

We  shall  first  consider  the  assaults  made  on  the  con- 
stitutionality of  chapter  39,  p.  112,  Acts  of  1887.  That 
act  in  its  entirety  is  as  follows : 

"An  Act  to  enable  any  railroad  company,  incorporated 

under  the  general  laws  of  this  State,  to  change  either 

of  its  termini  at  any  time  before  the  final  location 

of  its  line  of  railroad. 

^^Section  1.    Be  it  enacted  by  the  general  assembly  of 

the  State  of  Tennessee,  that  any  railroad  company  incor- 
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porated  under  the  general  laws  of  this  State  may,  by 
resolution  of  its  board  of  directors,  change  either  termi- 
nus of  its  line  of  railroad  at  any  time  before  the  final 
location  of  the  same. 

"Sec.  2.  Be  it  further  enacted,  that  said  resolution 
shall  be  certified  by  the  president  and  secretary  of  the 
company  under  its  corporate  seal  and  filed  and  register- 
ed in  the  office  of  the  secretary  of  State,  and  when  the 
secretary  of  State  certifies  to  the  registration  of  the 
same,  under  the  great  seal  of  the  State,  the  amendment 
shall  be  complete  and  take  effect  as  if  originally  incor- 
porated in  the  charter  of  the  company. 

"Sec.  3.  Be  it  further  enacted,  that  this  act  shall  take 
effect  from  and  after  its  passage,  the  public  welfare  re^ 
quiring  it." 

It  is  claimed  on  behalf  of  the  Union  Railway  Com- 
pany that  this  act  amends  and  is  intended  to  amend 
chapter  142,  p.  232,  of  the  Acts  of  1875,  and  is  uncon- 
stitutional because  it  does  not  recite,  in  its  caption  or 
otherwise,  the  title  or  substance  of  the  latter  act,  in 
violation  of  article  2,  section  17,  of  the  State  constitu- 
tion. That  section  is:  "All  acts  which  repeal,  revive 
or  amend  former  laws  shall  recite  in  their  caption,  or 
otherwise,  the  title  or  substance  of  the  law  repealed, 
revived  or  amended.'' 

We  are  of  opinion  this  provision  of  the  constitution 
does  not  apply  to  the  act  in  question.  This  act  is  not 
an  amending  act,  and  does  not  on  its  face  purport  to 
amend,  repeal,  or  revive  any  former  law.     It  is  a  new 
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and  substantive  act,  conferring  additional  powers  upon 
railroad  companies  incorporated  under  the  general 
laws  of  the  State.  Moreover,  the  act  is  not  confined  to 
corporations  then  in  existence,  but  it  is  a  general  law, 
and  may  apply  as  well  to  corporations  thereafter  char- 
tered. Moreover,  the  holdings  of  this  court  are  uniform 
that  this  provision  of  the  constitution  only  applies  to 
acts  which  expressly  purport  to  repeal,  revive,  or 
amend,  and  does  not  relate  to  statutes  which  repeal  or 
amend  former  laws  by  necessary  implication.  As  said 
by  this  court  in  Henley  v.  State,  98  Tenn.,  665,  41  S.  W., 
352, 1104,  39  L.  R.  A.,  126 :  "This  is  not  an  amendatory 
act.  It  is  a  new  and  original  law.  If  it  can  be  held  to 
be  a  repealing  law  or  an  amending  law,  it  is  only  so  by 
necessary  implication,  and  in  such  cases  the  acts  re- 
pealed  or  amended  need  not  be  referred  to  in  the  cap- 
tion or  certificate  of  the  new  law" — citing  Rome  Ins. 
Co.  V.  Tawing  District,  4  Lea,  644 ;  Mo/ney  v.  State,  6  Lea, 
218;  Railroads  v.  Orider,  7  Tenn.,  506,  19  S.  W.  618 ; 
Knoxville  v.  Lewis,  12  Lea,  181;  Sta4;e  v.  Yardley^  95 
Tenn.,  546,  559,  32  S.  W.,  481,  34  L.  R.  A.,  656;  Ballen- 
tine  V.  Pulaski,  15  Lea,  633 ;  Poe  v.  State,  85  Tenn.,  495, 
3  S.  W.,  658;  Hunter  v.  Memphis,  93  Tenn.,  571,  26  S. 
W.,  828 ;  Memphis  Street  R.  R.  Co.  v.  State,  110  Tenn., 
598,  75  S.  W.,  730. 

The  cases  of  Shelton  v.  State,  96  Tenn.,  521,  32  S.  W., 
967,  and  Memphis  Street  Ry.  Co.  v.  State,  110  Tenn., 
598,  75  S.  W.,  730,  relied  on  by  appellants,  did  not  pre- 
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Beat  a  qnestion  of  repeal  or  amendment  by  implication 
of  law,  but  involved  acts  of  express  amendment  which 
did  not  set  ont  the  title  or  substance  of  the  law  amended. 
In  both  of  these  cases,  however,  the  rule  of  amendments 
by  implication  is  recognized.  Nor  is  it  true,  as  contend- 
ed by  counsel  for  appellants,  that  repeals  by  implica- 
tion apply  only  to  police  regulations,  for  an  examination 
of  our  cases  will  show  that  the  rule  has  been  applied  to 
all  classes  of  legislation.  The  following  cases  illustrate 
the  variety  of  legislation  to  which  the  rule  was  applied : 
Home  Ins.  Co.  v.  Ta<ting  District,  4  Lea,  644;  Ballen- 
tine  V.  Mayor,  15  Tjea,  633 ;  Railroad  v.  Sadler,  91  Tenn., 
508,  19  S.  W.,  618,  30  Am.  St.  Rep.,  896;  Memphis  v. 
American  Express  Co.,  102  Tenn.,  336,  52  S.  W.,  172; 
Tyler  v.  King,  104  Tenn.,  163,  57  S.  W.,  150. 

The  second  contention  made  on  behalf  of  the  Union 
Bailway  Company  is  that  chapter  39,  p.  112,  Acts  of 
1887,  is  repealed  by  chapter  158,  p.  303  of  the  Acts  of 
1889;  but  the  latter  act  does  not  by  express  language 
undertake  to  repeal  the  former,  and  there  is  no  such  re- 
pugnancy between  the  two  acts  as  to  work  a  repeal  by 
implication.  Indeed,  the  two  acts  relate  to  different  sub- 
jects. That  of  1887  provided  for  the  changing  of  the 
terminus  of  a  railroad  which  had  not  been  finally  locat- 
ed, while  the  act  of  1889  has  reference  to  the  building  of 
branch  lines. 

Second.  The  next  assignment  of  error  is  that  chapter 
39,  p.  112,  of  the  Acts  of  1887  is  repealed  by  implication 
by  chapter  116,  p.  271,  of  the  Acts  of  1897,  and  tiiat 
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chapter  39,  p.  112  of  the  Acts  of  1887,  is  obsolete.  It  is 
said  that  the  Union  Bailway  Company  amended  its 
charter  in  accordance  with  the  act  of  1897,  which  was 
upheld  by  this  court  in  the  case  of  Collier  v.  Railroad, 
113  Tenn.,  101,  83  S.  W.,  155,  and  that  the  charter  of  the 
Tennessee  Central  Bailroad  Company  was  amended  in 
the  same  way.  Tennessee  Central  Bailroad  Co.  v.  Camp- 
hell,  109  Tenn.,  663,  73   S.  W.,  112. 

It  is  conceded  that  chapter  39,  p.  112,  of  the  Acts  of 
1887  is  not  expressly  repealed  by  chapter  116,  p.  271,  of 
the  Acts  of  1897,  but  it  is  claimed  that  it  is  repealed  by 
implication.  It  is  well  settled  that  repeals  by  implica- 
tion are  not  favored,  and  the  repugnancy  between  the 
latter  and  the  former  act  must  be  wholly  irreconcilable 
in  order  to  work  a  repeal  of  the  former.  As  was  said  in 
Fraaier  v.  Railroad  Co.,  88  Tenn.,  138,  12  S.  W.,  537 : 
"Repeals  by  implication  are  not  favored.  An  act  will 
never  be  held  to  repeal  by  implication  another  act  unless 
it  clearly  appears  that  the  two  acts  cannot  stand  to- 
gether. The  repugnancy  between  the  two  acts  must  be 
plain  and  unavoidable.^'  Buchana/n  v.  Robinson^  3  Baxt., 
152 ;  Home  Ins.  Co.  v.  Taxing  District,  4  Lea,  644 ;  Fish- 
er V.  Baldridge,  91  Tenn.,  418,  19  S.  W.,  227 ;  BlOdvfield 
V.  State,  103  Tenn.,  600,  53  S.  W.,  1090. 

It  is  said  the  act  of  1887  is  a  special  or  particular  act, 
having  reference  alone  to  railroad  companies  and  to 
such  only  as  have  not  made  a  final  location  of  its  road, 
while  the  act  of  1897  does  not  especially  refer  to  rail- 
road corporations,  but  embraces  all  corporations. 
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We  are  of  the  opinion  that  the  act  of  1887  is  not  re- 
pealed by  the  act  of  1897,  by  implication  of  law.  Suther- 
land, in  his  work  on  Statutory  Oonstniction  (sections 
107, 108),  says:  "The  purpose  of  a  general  act  relative 
to  a  given  subject  may  harmonize  with  a  diflferent  pur- 
pose on  that  subject  in  a  particular  locality  or  under 
special  conditions,  or  as  it  affects  a  particular  interest 
or  a  particular  person  or  class.  It  may  harmonize  in  the 
sense  that  both  purposes  may  be  effectuated.  The  pur- 
pose of  the  general  law  may  be  carried  out,  except  as  to 
the  particulars  in  which  a  different  intention  is  mani- 
fested. It  is  a  principle  that  a  general  statute  without 
negative  words  will  not  repeal  by  implication  from  their 
repugnancy  the  provisions  of  a  former  one,  which  is 
special  or  local,  unless  there  is  something  in  the  gen- 
eral law  or  in  the  course  of  legislation  upon  its  subject- 
matter  that  makes  it  manifest  that  the  legislator  frames 
a  statute  in  general  terms  or  treats  a  subject  in  a  gen- 
eral manner.  It  is  not  reasonable  to  suppose  that  he 
intends  to  abrogate  particular  legislation  to  the  details 
of  which  he  had  previously  given  his  attention,  applica- 
ble only  to  a  part  of  the  same  subject,  unless  the  general 
act  shows  a  plain  intention  to  do  so." 

Black  on  the  Interpretation  of  Laws,  p.  116,  says: 
"It  has  come  to  be  an  established  rule  in  the  construe* 
tion  of  statutes  that  a  subsequent  act,  treating  a  sub- 
ject in  general  terms  and  not  expressly  interdicting  the 
provisions  of  a  prior  special  act,  is  not  to  be  considered 
as  intended  to  affect  the  more  particular  and  speciflc 
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provisions  of  the  earlier  act,  unless  it  is  absolutely  nec- 
essary so  to  construe  it  in  order  to  give  its  words  any 
meaning  at  all." 

So  it  is  said  in  Endlich  on  Interpretation  of  Statutes, 
section  223 :  ^^A  later  general  law  does  not  abrc^ate  an 
earlier  special  one  by  mere  implication.  It  is  usually 
presumed  to  have  only  general  cases  in  view  and  not  par- 
ticular cases  which  have  already  been  provided  for  by 
the  special  act." 

These  general  principles  have  been  fully  recognized  by 
this  court  and  applied  in  the  cases  of  Frazier  v.  RailwOAf 
Co.,  88  Tenn.,  163,  12  S.  W.,  537 ;  Burnett  v.  Moloney, 
97  Tenn.,  705,  37  S.  W.,  689,  34  L.  R.  A.,  541 ;  St(hte  v. 
'Nashville  Samngs  Bo/nk,  16  Lea,  122;  State  v.  Wilson, 
12  Lea,  251. 

These  principles  are  well  applied  to  the  facts  of  this 
case  on  the  brief  of  counsel  for  appellee,  as  follows: 
"Coming  now  to  the  case  at  bar,  we  are  first  confronted 
with  the  proposition  that  repeals  by  implication  are  not 
favored ;  and,  secondly,  by  the  proposition  that  acts  re- 
lating to  a  special  or  particular  subject  are  not  presum- 
ed to  be  repealed  by  general  acts  unless  such  intention 
is  absolutely  clear.  The  act  of  1887  is  an  act  relating 
to  a  very  limited  and  narrow  subject,  to  wit,  railroad 
companies  which  have  not  made  a  final  location  of  their 
lines.  The  act  of  1897  has  reference  to  obtaining  amend- 
ments by  corporations  in  general.  The  act^  are  not  nec- 
essarily inconsistent  nor  repugnant.  The  fields  in  which 
they  operate  are  different    Nor  is  the  act  of  1897  man- 
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datory  in  its  character.  It  is  merely  permissive,  grant- 
ing to  corporations  in  general  the  right  to  obtain  amend- 
ments to  their  charters  in  a.  certain  way.  It  is  not  at  all 
in  conflict  with  the  act  of  1887  granting  to  railroad  com- 
panies the  right  to  change  their  termini  at  any  time 
before  final  location  of  the  road.  If  it  is  possible  to  pre- 
serve both  laws  by  any  construction,  both  will  be  pre- 
served, and  there  is  no  such  overwhelming  necessity  as 
would  constrain  the  court  to  hold  the  special  act  of  1887 
repealed  by  the  act  of  1897.  The  act  of  1897  was  in- 
tended to  afford  a  means  for  the  amendment  of  charters 
of  corporations  in  general  as  to  which  no  means  of 
amendment  then  existed.  It  was  not  intended  to  repeal 
special  acts  like  the  act  of  1887,  which  has  reference  to 
railroad  companies  only.  The  act  of  1897  was  intended  as 
an  addition  to  the  law  on  the  general  subject  of  amend- 
ment and  not  to  repeal  special  laws  in  existence.'' 

We  may  add  that  the  act  of  1887  is  not  a  special  law 
in  the  sense  that  special  laws  may  not  be  passed  creating 
corporations,  or  increasing  or  diminishing  their  powers. 
Article  11,  section  8,  constitution  of  Tennessee.  The  term 
"special  laws,''  used  in  that  instrument,  means  laws  for 
the  benefit  of  particular  corporations,  designating  them 
by  name. 

We  are  of  opinion,  for  the  reasons  stated.  Acts  1887, 
p.  112,  c.  39,  is  not  repealed  by  Acts  1897,  p.  271,  c.  116. 

The  third  assignment  of  error  is  that,  conceding  the 
constitutionality  of  chapter  39,  p.  112,  Acts  1887,  it  con- 
ferred no  authority  on  the  board  of  directors  of  the  Mem- 
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phis  &  State  Line  Railroad  Company  by  resolution  to 
change  the  northern  terminus  of  said  road  to  Woodstock 
in  the  county  of  Shelby,  for  the  reason  that  before  said 
amendment  had  been  procured  the  line  of  the  Memphis 
&  State  Line  Railroad  Company  had  been  finally  located. 

The  trial  judge  was  of  opinion  on  the  record  below 
that  prior  to  the  amendment  of  the  charter  on  the  27th 
day  of  July,  1905,  there  had  been  a  final  location  of  the 
road  between  East  Junction  and  Lake  View.  The  opin- 
ion of  the  circuit  judge  that  there  had  been  a  final  loca- 
tion of  the  petitioner's  road,  prior  to  the  amendment  of 
its  charter,  is  supported  by  the  testimony  of  Edmonds 
and  Gill,  two  of  the  original  directors  of  the  Memphis 
&  State  Line  Railroad  Company,  the  witnesses  Garvey, 
Tarber,  and  McCague,  and  also  by  certain  recitals  in  the 
petitions  filed  for  the  condemnation  of  real  estate  as  an 
easement  or  right  of  way  for  said  line  of  railroad  and 
by  the  map  filed  in  the  railroad  commissioner's  office. 

Said  railroad,  through  its  counsel,  on  the  11th  of  Nov- 
ember, 1904,  filed  a  petition  in  the  circuit  court  of  Shelby 
county,  asking  the  condemnation  of  certain  property, 
and  therein  alleged  "that  it  is  now  engaged  in  laying  a 
line  of  track  on  its  railroad  between  Lake  View,  Mississ- 
ippi, and  Etters,  Tennessee,"  etc. 

Counsel  for  appellee,  while  conceding  that  the  line 
had  been  located  from  Etters  or  East  Junction  to  Lake 
View,  and  land  between  these  points  had  been  condemn- 
ed for  a  right  of  way,  at  the  date  of  the  amendment  to 
the  charter,  to  wit,  on  the  27th  day  of  July,  1905,  still  in- 
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sist  no  final  location  of  the  line  of  the  road  had  been 
made.  As  already  stated,  the  charter  of  the  company 
authorized  it  to  locate  a  line  of  railway  "from  a  point 
beginning  at  or  near  the  southern  margin  or  boundary 
line  of  the  city  of  Memphis,  Shelby  county,  Tennessee, 
thence  in  a  southwesterly  direction  to  a  point  at  or  near 
where  the  Yazoo  and  Mississippi  Valley  Railroad 
crosses  the  State  line  between  Mississippi  and  Tennes- 
see in  said  county  of  Shelby."  It  is  shown  that  East 
Junction  is  not  "at  or  near"  the  southern  margin  of  the 
city  of  Memphis,  but  is  distant  at  least  three  miles  from 
the  corporate  limits;  and  it  is  insisted  that  East  Junc- 
tion or  Etters  had  not  been  fixed  as  the  northern  ter- 
minus of  said  road,  and  there  had  been  no  final  location 
of  the  line,  when  the  charter  amendment  was  adopted. 

It  appears  that  in  the  latter  part  of  1903  and  the  early 
part  of  1904  the  Memphis  &  State  Line  Railroad  Com- 
pany instituted  condemnation  suits  for  its  right  of  way, 
beginning  at  the  southern  terminus  of  the  proposed  line, 
Lake  View,  on  the  Yazoo  &  Mississippi  Valley  Railroad^ 
at  or  near  where  that  railroad  crosses  the  Mississippi 
and  Tennessee  State  line.  It  continued  to  acquire  land 
for  right  of  way  between  Lake  View  and  East  Junction, 
both  by  purchase  and  by  condemnation  proceedings.  The 
line  of  road  had  been  surveyed  and  located  and  its  right 
of  way  acquired  to  East  Junction,  when  the  company 
constructed  its  line  from  East  Junction  to  Etters  on 
the  Yazoo  and  Mississippi  Valley  south  and  west  of  East 
Junction. 
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It  is  not  claimed  that  up  to  this  time  the  Memphis  & 
State  Line  Railroad  Company  had  projected  its  line  by 
any  survey  north  of  East  Junction.  It  further  api)ears 
that,  after  acquiring  its  right  of  way  by  purchase  and 
condemnation  from  Lake  View  to  East  Junction,  some 
time  elapsed  before  said  railroad  company  took  any  ad- 
ditional steps  toward  locating  the  remainder  of  its  line, 
and  from  this  fact  it  is  insisted  by  counsel  for  Union 
Railway  Company  that  the  Memphis  &  State  Line  Rail- 
road Company  had  adopted  East  Junction  as  its  north- 
em  terminus  and  Lake  View  as  its  southern  terminus, 
and  that  the  whole  road  had  been  completed. 

Mr.  Gill,  who  was  a  director  of  the  Memphis  &  State 
Line  Railroad  for  about  one  year,  stated  that  Ea^t  Junc- 
tion was  selected  bv  the  board  of  directors  as  the  north- 
em  terminus  of  the  road,  but  in  the  same  connection 
states  that  his  recollection  was  that  the  charter  called 
for  East  Junction  as  the  northern  terminus  of  the  road. 
In  this  he  was  clearly  mistaken,  and  his  recollection  as 
to  the  action  of  the  board  of  directors  may  be  as  uncer- 
tain. 

Mr.  Edmonds,  who  was  also  called  as  a  witness  upon 
behalf  of  the  Union  Belt  Railway  Company,  had  no  posi- 
tive recollection  as  to  the  selection  of  East  Junction  as 
the  northern  terminus  of  the  road,  and  on  cross-examina- 
tion stated  that  no  definite  point  for  the  northern  ter- 
minus of  this  road  was  fixed  by  the  board  of  directors 
while  he  was  a  member  of  it.  He  further  stated  that  the 
work  of  building  the  road  was  begun  at  Etters  and  trav- 
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eled  southwesterly,  but  he  afterwards  explained  that  by 
stating  that  the  company  began  securing  rights  of  way 
at  Etters  and  proceeded  southwesterly  to  Lake  View. 

Witness  further  stated  that  while  he  waa  a  member 
of  the  board  of  directors  the  line  of  this  railroad  was  ex- 
tended from  Etters  over  to  East  Junction,  and  that  these 
points  are  east  and  west  of  each  other  and  are  distant 
from  Trigg  avenue,  the  southern  boundary  of  the  city  of 
Memphis,  some  three  or  four  miles. 

Judge  Tim  E.  Cooper,  who  was  a  director  of  the  Mem- 
phis &  State  Line  Kailroad  Company  and  its  attorney 
in  the  condemnation  proceedings,  was  examined  as  a  wit- 
ness and  testified  that  he  did  not  understand  ^'that  the 
road  was  to  stop  where  those  condemnation  proceedings 
stopped.  My  understanding  was  that  the  road  was  to 
run  further  north  than  Etters.  I  always  had  that  idea. 
I  never  considered  Etters  the  northern  terminus.'' 

Judge  Cooper  was  then  asked :  "What  point,  then,  in 
your  mind,  was  the  northern  terminus  of  this  road,  in 
the  fall  of  1903,  at  which  time  you  were  filing  this  large 
number  of  condemnation  suits?  A.  I  say  that,  up  to 
the  time  that  this  line  was  fixed  by  the  board  of  directors, 
I  never  considered  it  was  fixed  at  all.  I  had  the  distinct 
impression  that  that  northern  terminus  would  be  some- 
where north  of  any  property  owned  by  the  railroad  com- 
pany, or  which  we  had  sought  to  condemn." 

The  exact  question  propounded  by  counsel  for  appel- 
lant is  "whether  or  not  a  railroad  company  chartered  to 
construct  and  operate  a  railroad  between  the  termini 
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named  in  its  charter,  which,  beginning  at  one  terminus, 
has  acquired  a  portion  of  its  right  of  way,  and  to  that  ex- 
tent only  had  located  its  line,  but  which  has  neither  by 
the  adoption  of  a  survey,  by  resolution  of  its  board  of 
directors,  nor  by  the  acquiring  of  right  of  way  in  any 
manner,  located  the  remainder  of  the  line  —  whether 
such  company  has  power  to  change  the  other  terminus." 

The  afl3rmative  of  that  proposition  is  maintained  on 
behalf  of  the  Memphis  &  State  Line  Railroad  Company. 
In  support  of  this  position,  counsel  calls  attention  to  the 
use  of  the  term  ''final  location"  in  the  act  of  1887.  It  is 
insisted  this  term  indicates  there  may  be  a  location  of 
the  road  by  the  company  which  may  be  afterwards 
changed  and  another  location  adopted.  It  is  said  this 
act  also  recognizes  the  right  of  the  railroad  company  to 
change  either  terminus  of  its  line  at  any  time  before  the 
final  location  of  its  entire  line.  It  is  insisted  no  attempt 
is  being  made  in  this  case  to  relocate  any  part  of  the  line ; 
that  the  extension  of  the  road  to  Woodstock  as  a  north- 
ern terminus  was  clearly  authorized  by  the  act  of  1887, 
by  mere  resolution  of  the  board  of  directors^  as  was  done 
in  this  case. 

Counsel  for  the  Union  Belt  Railway  Company  cited 
numerous  authorities  in  support  of  the  proposition  that 
"final  location"  is  the  location  upon  which  the  oflScers 
of  the  road  finally  decide  to  build.  As  soon  as  the  loca- 
tion is  reached,  which  is  then  satisfactory,  and  upon 
which  the  proper  officers  decide  tp  build  the  road,  that 
is  the  final  location,  and  is  an  exhaustion  of  all  disere- 
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tion  theretofore  existing  in  the  company,  and  is  irrevo 
cable.    This,  we  think,  a  correct  formnlation  of  the  rule. 

It  is  then  said,  the  termini  haying  been  located  in 
November,  1903,  at  Etters,  Tennessee,  and  Lake  View, 
Mississippi,  all  discretion  was  exhausted  and  the  right  to 
change  the  termini  at  an  end.  It  is  said  that  it  is  futile 
for  the  Memphis  &  State  Line  Bailroad  to  insist  that 
the  northern  terminus  was  never  fixed  and  that  the  direc- 
tors had  in  their  mind  an  intention  of  going  further  than 
the  northern  terminus  named  in  the  charter.  Counsel 
insists  that  it  is  a  question  of  the  location  of  the  line  of 
road^  and  not  the  location  of  the  termini.  Emphasis  is 
laid  on  the  caption  to  chapter  39,  p.  112,  Acts  of  1887, 
as  follows :  "An  act  to  enable  any  railroad  company  in- 
corporated under  the  general  laws  of  this  State,  to 
change  either  of  its  termini  at  any  time  before  the  final 
location  of  its  line  of  railroad." 

It  is  insisted  that  it  is  thus  shown  from  the  caption  of 
the  act  that  it  is  the  location  of  the  line  of  railroad  that 
is  in  question,  and  not  the  location  of  the  northern  ter- 
minus. Conceding  this  proposition  to  be  true,  we  are  of 
opinion  there  had  not  been,  at  the  date  of  the  adoption 
of  the  amendment,  such  a  final  location  of  the  line  as  to 
preclude  a  change  of  termini  under  the  act  of  1887. 

The  fifth  assignment  of  error  is  that  the  Memphis  & 
State  Line  Railroad  Company  is  controlled  by  the  Illi- 
nois Central  Railroad  and  they  are  parallel  and  compe- 
ting lines,  and  the  enterprise,  being  thus  illegal,  will  not 
be  aided  by  the  courts. 
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We  find  no  proof  in  the  record  that  the  Memphis  & 
State  Line  Railroad  Company  is  controlled  by  the  Illnois 
Central  Bailroad  Company,  or  that  the  latter  corpora- 
tion owns  any  stock  in  the  former.  Moreover,  as  is  well 
said  by  counsel,  the  object  of  legislation  in  Tennessee  in 
regard  to  parallel  and  competing  lines  is  to  prevent  the 
consolidation  or  acquisition  of  one  railroad  by  a  parallel 
and  competing  railroad.  There  is  no  legislation  which 
prohibits  a  railroad  from  building  or  causing  to  be  built 
a  railroad  parallel  to  its  own.  It  does  not  appear  from 
the  present  record  that  these  railroads  could  possibly 
come  within  the  inhibition  of  parallel  and  competing 
lines ;  but  it  is  unnecessary  to  pursue  this  question,  since 
it  cannot  be  raised  in  this  collateral  way.  Judge  Lurton, 
in  Rogers  v.  N.  C.  <&  St.  L.  Railioaj/,  91  Fed.,  299,  33  C. 
C.  A.,  617,  after  a  consideration  of  our  legislation  on  the 
subject  of  parallel  and  competing  roads,  said :  '*If  there- 
fore the  Louisville  &  Nashville  Railroad  Company  has 
exhausted  its  charter  or  legislative  powers  in  either 
State,  it  is  because  it  acquired  a  parallel  and  competing 
line  of  its  own  original  and  authorized  line.  If  this  is 
prohibited  in  Kentucky,  it  is  because  such  a  purchase 
is  in  violation,  not  of  its  general  power,  but  of  the  consti- 
tutional prohibition  found  in  section  201  of  the  constitu- 
tion of  Kentucky.  If  prohibited  in  Tennessee,  it  is  be- 
cause of  some  public  policy  which  has  not  yet  found  ex- 
pression in  any  affirmative  legislative  prohibition.  In 
neither  event  is  the  question  one  which  can  be  raised  in 
this  collateral  way  by  this  complaint" 
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The  seventh.  aBsignment  of  error  is  that  the  property 
of  the  Union  Belt  Railway  is  situated  entirely  within 
the  city  limits^  and  that  the  Memphis  &  State  Line  Bail- 
road  Company  has  not  secured  a  franchise  from  the  city 
of  Memphis  to  operate  its  road  within  the  city,  or  to  cross 
its  streets  and  alleys,  and  that  this  is  a  condition  preced- 
ent to  the  right  of  appropriating  property  within  the 
citv. 

On  this  point  we  agree  with  the  learned  trial  judge 
that  the  city  could  not,  by  withholding  its  consent,  de- 
feat the  exercise  of  eminent  domain  possessed  by  the 
railroad  company  in  locating  its  line  of  road  through 
the  city,  but  at  most  the  only  power  of  the  city  would  be 
to  regulate  the  location  and  construction  of  the  road. 
Moreover,  we  do  not  think  this  is  a  question  that  can  be 
raised  by  the  Union  Belt  Railway  Company  on  behalf  of 
the  city.  In  the  case  of  Collier  v.  Union  Belt  Railway 
Co.,  113  Tenn.,  126,  83  S.  W.,  155,  one  of  the  grounds 
upon  which  Collier  resisted  the  right  of  the  Union  Rail- 
way Company  to  condemn  his  land  was  that  it  was  ille- 
gally occupying  Buntyn  avenua  On  this  point  the  court 
said :  "But  we  are  unable  to  see  how  this  is  a  matter  of 
which  Collier  and  wife  can  complain.  If  the  railroad  is 
occupying  the  highway  improperly,  it  may  be  enjoined 
in  a  proper  proceeding ;  but  the  point  does  not  appear  to 
be  raised  in  the  proof  in  the  case,  and  is,  we  think,  im- 
material so  far  as  the  rights  of  Collier  and  wife  are  con- 
cerned." 

Mr.  Lewis,  in  his  work  on  Eminent  Domain  (volume 
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2,  section  395),  thus  states  the  rule:  *The  courts  can- 
n(  t  dictate  the  order  in  which  the  petitioner  shall  pro- 
ceed to  acquire  property  or  rights.  Hence  a  railroad 
company  may  condemn  the  right  to  lay  its  tracks  in  a 
street  before  obtaining  the  consent  of  the  municipal  au- 
thorities to  occupy  the  streets. '  So  it  may  condemn  pri- 
vate property  on  the  line  selected  in  a  city  before  it  has 
obtained  consent  of  the  city  to  cross  interyening  streets." 
Cdl.  Southern  R.  B.  Go.  v.  Kimball,  61  Cal.,  90 ;  Metropo- 
litan Street  R.  B.  Co.  v.  Chicago  R.  R.  Co.,  87  111.,  317 ; 
Chicago  d  Western  Ind.  R.  R.  Co.  v.  Dunbar,  100  111., 
110 ;  Matter  of  Gilbert  Elevated  R.  R.  Co.,  70  N.  Y.,  361 ; 
Stotighton  v.  Paul,  173  Mass.,  148,  53  N.  E.,  272. 

The  sixth  assignment  of  error  is  that  the  property 
sought  to  be  condemned  is  a  portion  of  the  yards  of  the 
defendant,  and  that  under  the  law  the  yards  of  a  rail- 
road company  cannot  be  appropriated  unless  it  is  evi- 
dent that  the  condemning  road  cannot  be  constructed 
without  it  and  that  there  are  other  routes  more  practi- 
cable and  feasible  than  the  one  in  question,  which  would 
not  destroy  the  valuable  yards  of  the  defendant. 

The  general  subject  of  the  right  of  one  public  service 
corporation  to  condemn  the  property  of  another  corpora- 
tion was  fully  considered  by  this  court  at  the  present 
term  in  an  opinion  delivered  by  Mr.  Justice  Neil  in  the 
case  of  Memphis  State  Line  R.  R.  Go.  v.  Forest  Hill  Cemr 
etery  Co.,  116  Tenn.,  400,  94  S.  W.,  69.  It  was  therein 
held,  approving  the  rule  laid  down  by  Mr.  Lewis  in  his 
work  on  Eminent  Domain,  that  "land  owned  by  a  company 
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whose  business  constitutes  a  public  use^  not  in  actual 
use  nor  essential  to  the  exercise  of  its  franchise,  stands 
on  the  same  footing  as  that  of  a  private  individual,  and 
may  be  condemned  by  another  .corporation,  under  the 
general  laws,  although  the  land  is  taken  from  the  actual 
and  profitable  use  of  the  owner.  Nevertheless,  there 
must  be  a  liberal  consideration  of  the  fact,  as  well  as 
the  existing  needs  of  the  company  whose  land  is  sought 
to  be  appropriated,  before  it  can  be  deprived  of  any  por- 
tion thereof;  but  the  mere  possibility  that  the  land 
sought  to  be  taken  may  at  some  future  time  become  nec- 
essary to  the  exercise  of  the  franchise  of  the  company 
owning  it  does  not  exempt  it  from  condemnation,  and 
neither  does  the  fact  that  the  property  is  put  to  a  use 
not  necessary  to  the  exercise  of  the  franchise. '' 

Chapter  135,  p.  245,  Acts  Tenn.,  1885,  was  cited  as 
legislative  authority  for  subjecting  the  property  of  quasi 
public  corporations  to  the  right  of  eminent  domain.  That 
act  provided  that  our  general  statutes  conferring  the 
right  of  eminent  domain  shall  be  so  extended  as  to  ^'ap- 
ply  to  and  include  the  condemnation  and  taking  of  the 
property,  privileges,  rights  or  easements  of  private  cor- 
porations for  public  purposes  or  internal  improve- 
ments." 

It  was  further  held  that  this  statute  was  only  declara- 
tory of  the  law  already  existing  under  the  limitations 
stated  in  the  opinion.  It  was  further  held  that  nothing  in 
our  former  rulings  on  this  subject  was  intended  to  hold 
that  under  the  statute  quoted  property  already  devoted 
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to  one  public  use,  could  be  condemned  for  another  public 
use,  to  the  injury  of  the  corporation  so  subjected,  when 
there  was  no  necessity  for  such  condemnation  in  order  to 
effect  the  purposes  of  the  corporation  seeking  the  con- 
demnation. 

In  addition  to  the  authorities  cited  in  that  opinion, 
in  volume  1,  section  267  of  Lewis  on  Eminent  Domain, 
it  is  said :  "Under  a  general  authority,  one  railroad  com- 
pany cannot  build  through  the  yards  of  another,  op  take 
its  depot  or  other  appurtenances  necessary  to  the  trans- 
action of  its  business."  In  section  268,  Yoh  1,  the  same 
author  says :  "A  crossing  cannot  be  made  through  the 
yards  of  the  first  company,  when  such  crossing  would 
practically  destroy  the  utility  of  the  yards,  unless  the 
necessity  be  so  great  as  to  make  the  new  enterprise  of 
paramount  importance  to  the  public,  and  it  cannot  be 
practically  accomplished  in  any  other  way." 

The  law,  then,  on  this  subject  being  fully  stated  in 
the  authorities  cited,  two  questions  arise:  (1)  Whether 
the  strip  of  land  sought  to  be  taken  for  right  of  way  of 
the  Memphis  &  State  Line  Railroad  Company  consti- 
tutes a  part  of  the  yards  of  the  Union  Belt  Railway  Com- 
pany ;  and,  secondly,  whether  this  strip  of  land  is  neces- 
sary to  the  transaction  of  defendant's  business. 

Evidence  was  introduced  on  behalf  of  the  Union  Rail- 
way Company  tending  to  show  that  this  strip  of  land 
had  been  acquired  in  conjunction  with  the  entire  lot 
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purchased  for  the  purposes  of  a  yard,  and  that  for  such 
purposes  it  was  valuable  to  the  Union  Bailwaj. 

There  is  also  evidence  tending  to  show  that  the  route 
of  the  Memphis  &  State  Line  Bailroad  through  these 
yards,  marked  B  on  the  blue  print,  is  not  the  most  prac- 
ticable and  feasible  route;  that  there  are  two  otiier 
routes,  marked  A  and  G  on  the  blue  print,  which  could 
have  been  adopted;  and  that  route  A  would  entirely 
avoid  these  yards,  and  is  in  every  respect  the  preferable 
route. 

As  to  the  contention  that  this  strip  of  land  cannot  be 
taken  because  it  is  a  part  of  the  yards  of  the  Union  Bail- 
way  Company,  the  record  shows  that  it  had  not  been 
used  for  that  purpose,  nor  was  any  effort  made  in  that 
direction  until  the  day  after  the  present  condemnation 
suit  was  instituted,  when  the  defendant  company  began 
to  do  some  grading  and  claimed  the  property  in  question 
as  yards.  While  this  property  had  been  owned  by  the 
defendant  company  for  several  years,  no  use  whatever 
was  made  of  it,  and  by  reason  of  its  small  area  and  trian- 
gular shape  it  is  wholly  unsuitable  for  yard  purposes. 

In  Lewis  on  Eminent  Domain,  vol.  1,  section  276c,  it 
is  said :  "The  general  rule  will  not  be  applied  to  prevent 
the  taking  of  a  small  and  immaterial  part  of  some  of  the 
appurtenances  of  one  railroad  company,  when  the  taking 
is  necessary  for  the  right  of  way  of  another  company, 
or  other  imperative  use."  With  the  lines  of  the  Memphis 
&  State  Line  Railroad  Company  extended  across  this 
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property,  it  is  still  practicable  for  the  Union  Railway 
Company  to  reach  it. 

Again^  the  authorities  hold  that,  in  determining  the 
question  whether  the  property  sought  to  be  condemned 
is  already  used  for  public  purposes  r^ard  should  be  had 
to  the  present  use  of  the  property,  and  not  to  some  use 
to  which  it  may  be  expected  to  be  appropriated  in  the 
future.  In  Col.  Eastern  B.  B.  Co.  v.  Union  Pacific  B.  B. 
Co.  (O*  C),  41  Fed.,  293,  the  condemnation  was  sought 
to  be  avoided  upon  the  ground  that  the  company  intend- 
ed the  property  involved  for  use  as  yards.  The  court  said : 
"Without  imputing  to  the  defendant  company  the  selfish 
and  indefensible  motive  of  being  actuated,  in  the  acquis^ 
ition  of  this  land,  by  a  desire  to  obstruct  the  access  of  the 
Burlington  Road  to  the  union  depot,  the  very  utmost 
that  can  be  conceded  to  the  defendant  is  that  it  enter- 
tained the  belief  that  this  piece  of  ground  might  become 
necessary  to  the  full  accommodation  of  its  business  in 
the  future,  and  that  it  expects  to  ^o  apply  it.  This  is 
but  a  prospective  dedication  which  may  or  may  not  ever 
be  made.  ...  In  view  of  the  greater  necessity  to  the 
petitioner,  as  already  demonstrated,  I  feel  constrained 
to  hold  both  on  reason  and  authority  that  this  mere  pro- 
spective use  by  the  defendant  should  yield  to  the  more 
immediate  necessities  of  the  petitioner'*  — citing  many 
cases.  See,  especially,  Chicago  &  N.  W.  B.  B.  Co.  v.  Chi- 
cago,  etc.,  B.  B.  Co.,  25  Am.  &  Eng.  R.  Cas.,  164.  More- 
over, we  find  from  the  record  that  the  Union  Railway 
Company  has  condemned  or  purchased  other  lands  for 
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yard  purposes,  and  that  the  triangular  strip  of  land 
sought  to  be  condemned  in  this  case,  and  necessary  for 
the  right  of  way  of  the  Memphis  &  State  Line  Railroad 
Company,  is  not  now  actually  used,  nor  is  it  necessary 
for  yard  purposes. 

Finally,  it  is  said  that  at  least  two  other  routes  could 
have  been  adopted  by  the  Memphis  &  State  Line  Rail- 
road Company  in  locating  its  road  by  which  the  land  of 
the  Union  Belt  Railway  Company  would  have  been  en- 
tirely avoided,  and  that  either  of  those  routes  is  pref- 
erable to  the  one  actually  selected.  But,  on  the  other 
hand,  we  have  the  testimony  of  the  engineer  of  the  Mem- 
phis &  State  Line  Railroad  Company  to  the  effect  that 
the  line  adopted  is  the  most  feasible  and  practicable  line 
that  could  be  constructed. 

The  engineer  show^s  that  if  line  A,  which  the  defendant 
now  insists  is  the  preferable  route,  had  been  selected,  the 
road  would  have  crossed  eight  streets,  while  the  line 
as  at  present  projected  would  only  cross  two  streets, 
This,  of  course,  is  a  matter  that  would  enter  largely  into 
the  selection  of  the  line,  since  a  railroad  would  desire  to 
avoid  as  many  public  streets  as  possible,  on  account  of 
the  danger  of  such  public  crossings. 

We  cannot  say  from  the  evidence  submitted  that  other 
and  equally  practicable  routes  were  open  to  the  Memphis 
&  State  Line  Railroad  Company,  whereby  the  lands 
of  defendant  might  have  been  avoided.  It  is,  moreover, 
a  matter  left  largely  to  the  discretion  of  the  petitioning 
company  and  its  executive  officers.     Mr.  Lewis,  in  his 
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work  on  Eminent  Domain  (page  891) ,  says :  "It  may  be 
objected  that  there  is  no  necessity  for  condemning  the 
particular  property,  because  some  other  location  might 
be  made  or  other  property  obtained  by  agreement.  But 
this  objection  is  unavailing.  Except  as  specially  re- 
stricted by  the  legislature,  those  invested  with  the  power 
of  eminent  domain  for  a  public  purpose  can  make  their 
own  location  according  to  their  own  views  of  what  is  best 
or  expedient,  and  this  discretion  cannot  be  controlled  by 
the  courts."  This  principle  was  recognized  in  Tenn.  Cen- 
tral B.  R.  Co.  V.  Campbell,  109  Tenn.,  655,  73  S.  W.,  112, 
wherein  it  was  said:  "Discretion  as  to  the  location  of 
the  line  is  vested  in  the  company,  provided  there  is  not 
a  substantial  departure  from  the  course  and  direction 
indicated  by  the  charter." 

We  are  therefore  of  opinion  there  is  no  error  in  the 
judgment  and  proceedings  below,  and  the  petition  for 
writs  of  certiorari  and  supersedeas  will  be  refused. 
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Maby  Morrison  v.  State. 
(Jackaofu   April  Term,  1906.) 

t  POLIOS  POWBB.  Inherent  end  veeted  in  the  Btetee  before 
the  federal  union  wae  not  granted  to  the  federal  govemmenty 
and  remains  in  the  States  to  be  exercised  for  what. 
The  police  power  Inherent  in  the  States  was  vested  la  them  be- 
fore the  formation  of  the  union  or  the  federal  compact,  and  not 
being  among  the  enumerated  powers  granted  to  the  federal  gov- 
ernment, it  was  reserved  by  the  States  to  be  exercised  and  ad- 
ministered, within  their  respective  jurisdictions,  for  the  pre- 
servation and  promotion  of  the  public  order,  the  public  welfare, 
and  the  public  safety,  and  for  the  establishment  of  such  rules 
and  regulations,  for  the  conduct  of  all  persons,  as  may  be  con- 
ducive to  the  public  interest    (Post,  pp,  642-650.) 

Cases  cited  and  approved:  Thellan  v.  Porter,  14  Lea,  626;  Web- 
ster V.  State,  110  Tenn.,  604;  Martin  v.  Hunter,  1  Wheat,  804; 
Gibbons  v.  Ogden,  9  Wheat,  1;  License  Cases,  6  How.,  604; 
Prigg  V.  Pennsylvania,  16  Pet,  689;  Barbler  v.  Connolly,  118 
U.  S.,  27;  Mugler  v.  Kansas,  123  U.  S.,  623. 

8.  00N8TITUTI0NAL  LAW.  Statute  requiring  separation  of 
white  and  colored  passengers  on  street  cars  is  not  unconstita* 
tional  for  that  reason. 
The  statute  (Acts  1906,  ch.  160)  requiring  the  separation  of  the 
white  and  colored  passengers  on  street  cars  is  a  proper  police 
regulation,  and  is  not  violative  of  the  State  constitution  (art  1, 
sees.  7  and  8;  art.  11,  sec.  8),  nor  of  the  federal  constitution 
(am.  4th,  6th,  and  14th),  as  abridging  the  privileges  and  immu- 
nities of  the  citizen  and  depriving  him  of  the  equal  protection 
of  the  laws.    (Post,  pp,  642-660.) 

Acts  cited  and  construed:  1906,  ch.  160. 

Constitution  cited  and  construed:     Art  1,  sees.  7  and  8;  art.  11, 
sec.  8  (State);  am.,  4th,  6th,  and  14th  (U.  S.). 

Cases  cited  and  approved:  See  first  headnote  (supra)  and  opin- 
ion (post,  pp.  649,  650.) 
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8.  SAME.  Statute  requiring  separation  of  white  and  colored 
passengers  on  street  cars  is  not  unconstitutional  because  it 
excepts  nurses. 
The  statute  (Acts  1905,  ch.  160)  requiring  the  separation  of  the 
white  and  colored  passengers  on  street  cars,  but  providing  that 
it  shall  not  apply  to  nurses  attending  children  or  helpless  per- 
sons of  the  other  race,  Is  not  unconstitutional  as  arbitrary  class 
legislation,  for  the  reason  that  the  classification  Is  natural  and 
reasonable.    {Pott,  pp.  550-552.) 

Acts  cited  and  construed:    1905,  ch.  150,  sec.  1. 

Constitution  cited  and  construed:    Art.  11.  sec.  8. 

Cases  cited  and  approved:  Smith  v.  State,  100  Tenn.,  494;  Plessy 
V.  Ferguson,  163  TJ.  S.,  537,  541;  Magoun  v.  Bank,  170  IT.  S.,  283; 
Railroad  v.  Kentucky,  179  XT.  S.  388;  Croom  v.  Schad  (Fla.), 
40  South.,  495;  Dell  v.  Marvin,  41  Fla.,  221;  State,  ex  rel.,  v. 
Terminal  Co.  (Fla.),  27  South.,  221;  Anderson  v.  Railroad,  (C. 
C),  62  Fed.,  46. 

4«  SAME.  Statute  requiring  separation  of  white  and  colored 
races  on  street  cars  is  not  unconstitutional  because  it  au- 
thorizes conductors  to  change  line  of  division  and  assignment 
of  seats. 
The  statute  (Acts  1905,  ch.  150)  requiring  the  separation  of  the 
white  and  colored  races  on  street  cars  is  not  unconstitutional, 
because  it  authorizes  the  conductors  in  charge  of  the  cars  to 
change  the  line  of  division  in  cars,  and  to  assign  seats  to  pas- 
sengers in  accordance  with  such  change,  for  this  is  not  an  un- 
lawful delegation  of  the  police  power  to  the  agents  of  street  car 
companies,  in  violation  of  the  constitutional  provision  (art  7, 
sees.  4  and  5;  art  11,  sec.  17)  as  to  the  manner  in  which  ofBxsers 
shall  be  elected,  but  is  a  requirement  of  the  exercise  of  a  power 
already  existing  by  the  common  law  in  street  car  companies. 
{Po8t,  pp.  552-554.) 

Acts  cited  and  construed:  1905,  ch.  150;  sec.  2. 

Constitution  referred  to:    Art.  7,  sees.  4  and  5;  art  11,  sec.  17. 

.  Case  cited  and  approved:     Patterson  v.  Taylor  (Fla.),  40  South., 
495. 
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0.  SAMB.  Statute  for  aeparation  of  white  and  colored  jmw- 
■engers  on  street  cars  is  not  invalidated  by  exception  of  norsAS, 
and  delegation  of  authority  to  car  conductors  to  change  line  of 
division  and  to  change  seats,  even  if  these  provisions  were 
void. 
The  provision  in  the  statute  (Acts  1905,  ch.  160)  for  the  separa- 
tion of  the  white  and  colored  races  on  street  cars  that  nurses 
attending  children  and  hel^riess  persons  of  the  other  race  shall 
be  excepted  from  its  operation,  and  the  provision  that  conduct- 
ors in  charge  of  cars  shall  have  authority  to  change  the  line  of 
division  in  the  cars  and  to  assign  seats  in  accordance  with  the 
change,  are  both  mere  incidents  to  the  real  object  of  the  statute, 
severable  from  it,  and  the  law  would  have  been  enacted  without 
them,  and  if  they  were  void,  the  rest  of  the  statute  is  not  vit- 
iated thereby.     (Post,  pp.  550,  651,  552.) 

Acts  cited  and  construed:     1905,  ch.  150;  sees.  1  and  2. 

Case  cited  and  approved:  Lindsay  v.  Allen,  112  Tenn.,  638. 

6.  BAMS.  Statute  for  separation  of  white  and  colored  passengers 
on  street  cars  is  not  unconstitutional  as  a  deprivation  of  prop- 
erty rights  and  privileges  without  due  process  of  law  in  re- 
quiring change  of  seats  or  to  leave  C8,r>  and  misdemeanor  for 
failure. 
The  statute  (Acts  1905,  ch.  150)  for  the  separation  of  white  and 
colored  passengers  on  a  street  car  is  not  unconstitutional  as 
depriving  citizens  of  their  property,  rights,  and  privileges  with- 
out due  process  of  law,  because  it  requires  passengers  of  the 
two  races  to  take  the  seats  or  places  assigned  them  respectively 
in  the  first  instance,  or  by  direction  of  the  conductor,  upon  a 
change  of  the  line  of  division  made  by  him,  and  upon  refusal  to 
do  so,  to  leave  the  car,  or  be  guilty  of  a  misdemeanor.  (P<Mt, 
pp,  554-556.) 

Acts  cited  and  construed:     1905,  ch.  150,  sec.  3. 

Constitution  cited  and  construed:     Art.  1,  sec.  8   (State);   am., 
4th,  5th  and  14th  (U.  S.). 

Cases  cited  and  approved:     Plessy  v.  Ferguson,  163  U.  S.,  637; 
Patterson  v.  Taylor  (Fla.),  40  South.,  496. 
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FROM  SHELBT. 


Appeal  from  the  Criminal  Court  of  Shelby  County.- 
JOHN  T.  Moss,  Judge. 

B.  F.  Booth  and  J.  T.  Seattle,  for  Morrison, 

Attoenby-Gbneral  Catbs,  for  State. 


Mb.  Justice  Shields  delivered  the  opinion  of  the 
Court 

This  case  involves  the  constitutionality  of  an  act  of 
the  general  assembly  of  Tennessee^  passed  April  4,  1905 
(Acts  1905,  p.  321,  c.  150),  for  the  promotion  of  the  com- 
fort of  the  public  on  street  cars,  by  requiring  the  separa- 
tion of  the  white  and  colored  races.  The  entire  act  is 
assailed,  and  we  set  it  out  in  full.  The  caption  and  body 
are  as  follows : 

"Chapter  150.  An  act  to  promote  the  comfort  of  pub- 
lic travel  by  providing  for  and  securing  the  separa- 
tion of  white  and  colored  passengers  on  street  cars. 

"Section.  1.  Be  it  enacted  by  the  general  assembly 
of  the  State  of  Tennessee,  that  all  persons,  companies 
or  corporations  operating  any  street  car  line  or  lines  in 
the  State  of  Tennessee  be,  and  the  same  are,  hereby  re- 
quired, where  white  and  colored  passengers  are  carried 
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or  transported  in  the  same  car  or  cars,  to  set  apart  or 
designate  in  each  car  or  cars  so  operated  for  both  a  por- 
tion thereof  or  certain  seats  therein  to  be  occupied  by 
white  passengers,  and  a  portion  thereof  or  certain  seats 
therein  to  be  occupied  by  colored  passengers.  Provided, 
that  nothing  in  the  act  shall  be  construed  to  apply  to 
nurses  attending  children  or  other  helpless  persons  of 
the  other  race.  Provided,  that  large  printed  or  painted 
signs  shall  be  kept  in  a  conspicuous  place  in  the  car  or 
cars,  or  the  parts  thereof  set  apart  or  designated  for  the 
different  races,  on  which  shall  be  printed  or  painted,  if 
set  apart  or  designated  for  the  white  people,  and  it  be- 
ing a  car  so  designated  and  set  apart:  'This  car  for 
white  people.'  If  a  part  of  the  car  is  so  designated,  then 
this  sign :  This  part  of  the  car  for  white  people.'  If  set 
apart  or  designated  for  the  colored  race,  this  sign  is  to 
be  displayed  in  a  conspicuous  place,  as  follows:  This 
car  for  the  colored  race.'  If  any  part  of  a  car  is  set 
apart  or  designated  for  said  race,  then  this  sign,  as 
follows:    This  part  of  the  car  for  the  colored  race.' 

^*Sec.  2.  Be  it  further  enacted,  that  the  conductor  or 
other  persons  in  charge  of  any  car  or  coach  so  operated 
upon  any  street  car  line  shall  have  the  right  at  any  time, 
when  in  his  judgment  it  may  be  necessary  or  proper  for 
the  comfort  or  convenience  of  passengers  so  to  do,  to 
change  the  said  designation  so  as  to  increase  or  decrease 
the  amount  of  space  or  seats  set  apart  for  either  race, 
or  he  may  require  any  passenger  to  change  his  seat  when 
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or  so  often  as  the  change  in  the  passengers  may  make 
snch  change  necessary. 

^^Sec.  3.  Be  it  farther  enacted,  that  all  passengers  on 
any  street  car  line  shall  be  required  to  take  the  seats 
assigned  to  them,  and  any  person  refusing  so  to  do  shall 
leave  the  car,  or,  remaining  upon  the  car,  shall  be  guilty 
of  a  misdemeanor,  and,  upon  conviction,  shall  be  fined 
in  any  sum  not  to  exceed  twenty-five  dollars.  Provided, 
no  conductor  shall  assign  any  person  or  pasdienger  to  a 
seat  except  those  designated  or  set  apart  for  the  race  to 
which  said  i)assenger  belongs. 

"Sec.  4.  Be  it  enacted,  that  any  person,  company  or 
corporation,  failing  to  separate  or  designate  separate 
portion  of  the  cars  operated  for  the  separate  accommoda- 
tion of  the  white  an^  colored  passengers,  as  provided  by 
this  act,  shall  be  guilty  of  a  misdemeanor,  and  upon  con- 
viction shall  be  fined  in  any  sum  not  to  exceed  twenly- 
five  dollars. 

"Sec  6.    Be  it  further  enacted,  that  nothing  in  this 
act  shall  be  construed  to  prevent  the  running  of  extra  or , 
special  cars  for  the  exclusive  accommodation  of  either 
white  or  colored  passengers,   if  the  regular  cars  are 
operated  as  required  by  this  act". 

The  Memphis  Street  Railway  Company,  operating  a 
street  car  system  in  the  city  of  Memphis,  complied  with 
the  provisions  of  this  statute,  setting  apart  certain  seats 
in  the  rear  of  its  cars  for  colored  passengers  and  others 
in  the  front  end  for  white  passengers,  properly  designat- 
ed.   The  plaintiff  in  error  took  one  of  the  seats  set  apart 
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for  white  people,  and,  upon  request  of  tlie  conductor  in 
charge  of  the  car,  refused  to  vacate  it  and  occupy  one 
set  apart  for  persons  of  her  race.  Pop  this  violation  of 
the  statute  in  queston,  she  was  indicted  under  section  3 
thereof,  in  the  criminal  court  of  Shelby  county.  Through 
her  counsel,  she  entered  a  motion  to  quash  the  indict- 
ment, averring  that  the  statute  ui>on  which  it  is  predi- 
cated violates  the  constitutions  of  the  United  States  and 
of  Tennessee  in  particulars  and  for  reasons  specifically 
stated  in  the  motion,  which  is  in  these  words : 

"First.  Because  the  indictment  in  this  case  is  pre- 
dicated upon  an  act  of  the  general  assembly  of  the  State 
of  Tennessee,  passed  March  39,  1905,  and  approved 
April  4,  1905,  and  known  as  the  *Jim  Crow  Street  Car 
Law,^  which  said  act  is  unconstitutional  and  void,  and 
is  violative  of  the  constitution  of  Tennessee  and  the 
constitution  of  the  United  States,  and  particularly  vio- 
lates article  1,  sections  7  and  8,  and  article  11,  section 
8,  of  the  constitution  of  Tennessee,  and  the  fourth,  fifth, 
and  fourteenth  amendments  to  the  constitution  of  the 
United  States. 

"Second.  Section  1  of  said  act  violates  article  11,  sec- 
tion 8,  of  the  constitution  of  the  State  of  Tennessee,  be- 
cause it  is  class  legislation.  It  creates  a  provision  with- 
in which  all  citizens  belonging  to  the  class  referred  to 
cannot  bring  themselves. 

"Third.  Section  2  of  said  act  is  unconstitutional,  be- 
cause it  violates  article  2,  section  1,  of  the  constitution 
of  Tennessee,   in   that   it   attempts   to  delegate  police 
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power  and  authority  to  any  person  who  may  happen  to 
be  in  charge  of  a  car  without  the  constitutional  require- 
ments as  to  election  or  appointment  and  qualification. 

"This  act  also  violates  article  1,  section  8,  of  the  con- 
stitution of  Tennessee,  and  fourth,  fifth,  and  fourteenth 
amendments  to  the  constitution  of  the  United  States, 
in  that  it  provides  for  a  forfeiture  of  a  property  right 
and  privilege  purchased  and  paid  for  at  the  discretion 
of  the  person  in  charge  of  the  car,  without  due  process  of 
law,  without  return  of  the  price  paid  for  it." 

This  motion  was  overruled,  the  case  by  consent  of 
parties  tried  by  the  court  without  the  intervention  of  a 
jury,  and  the  plaintiff  in  error  found  guilty  and  fined. 
Prom  that  judgment  she  has  prosecuted  an  appeal,  in 
the  nature  of  a  writ  of  error  to  this  court,  and  now  as- 
signs as  error  the  action  of  the  trial  judge  in  overruling 
her  motion  to  quash  the  indictment.  It  is  conceded  that 
the  facts  fully  sustain  the  conviction,  aud  the  sole  con- 
tention made  is  that  the  statute  upon  which  the  indict- 
ment is  based  is  invalid. 

The  first  specification  of  the  motion  challenges  the 
validity  of  the  statute  upon  the  ground  that  it  violates 
article  1,  sections  7,  8,  and  article  11,  section  8,  of  the 
constitution  of  Tennessee,  and  the  fourth,  fifth,  and 
fourteenth  amendments  of  the  constitution  of  the  United 
States. 

The  gist  of  the  contention  here  made,  as  we  under- 
stand it,  is  that  the  statute  in  question  abridges  the 
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privileges  and  immunities  of  the  citizen  and  deprives 
him  of  the  equal  protection  of  the  laws. 

The  police  power  under  which  this  statute  was  enact- 
ed is  one  of  the  inherent  powers  of  all  sovereign  States. 
The  commonwealths  composing  the  United  States  were 
vested  with  this  power  when  they  entered  into  the  federal 
compact^  and,  not  being  among  the  enumerated  powers 
granted  to  the  general  government,  it  was  reserved  by 
the  States  to  be  exercised  and  administered  within  their 
respective  jurisdictions.  Martm  v.  Hunter,  1  Wheat 
(U.  S.),  304,  4  L.  Ed.,  97;  Gibbons  v.  Ogden,  9  Wheat. 
(U.  S.),  1,  6  L.  Ed.  2Sy  In  re  Licenses  Cases,  5  How. 
(U.  S.),  504,  12  L.  Ed.,  256;  Prigg  v.  Pennslyvmia,  16 
Pet.  (U.  S.),  539,  10  L.  Ed.,  1060. 

The  amendments  to  the  constitution,  since  its  adop- 
tion originally  by  the  States,  and  especially  the  four- 
teenth amendment,  have  been  held  not  to  in  any  way  in- 
terfere with  the  States  in  the  exercise  of  this  power.  Bar- 
bier  V.  Connolly,  113  U.  S.,  27,  5  Sup.  Ct,  357,  28  L.  Ed., 
923;  Mugler  v.  Kansas,  123  U.  Sw,  623,  8  Sup.  Ct,  273, 
31  L.  Ed.,  205. 

The  limits  of  this  power  are  comprehensive  ^and  difS- 
cult  to  define,  but  there  are  many  subjects  which  all  the 
authorities  agree  are  included  in  it. 

Judge  Cooley  says :  "The  police  power  of  a  State,  in 
a  comprehensive  sense,  embraces  its  system  of  internal 
regulation,  by  which  it  is  sought,  not  only  to  preserve 
the  public  order  and  to  prevent  offenses  against  the 
State,  but  also  to  establish,  for  the  intercourse  of  citizen 
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with  citizen,  those  rules  of  good  maiiiiers  and  good 
neighborhood  which  are  calculated  to  prevent  a  conflict 
of  rights,  and  to  secure  to  each  the  uninterrupted  en- 
joyment of  his  own,  so  far  as  it  is  reasonably  consistent 
with  a  like  enjoyment  of  rights  by  others."  Cooley's 
Constitutional  Limitations  (6  Ed.),  704. 

In  an  able  article  on  Constitutional  Law,  in  a  valu- 
able work  now  being  published,  this  terse  yet  compre- 
hensive  statement  of  the  police  power  is  made :  ^Tolice 
power  is  the  name  given  to  that  inherent  sovereignty 
which  it  is  the  right  and  duty  of  the  government  or  its 
agents  to  exercise,  whenever  public  policy,  in  a  broad 
sense,  demands  for  the  benefit  of  society  at  large  regu- 
lations to  guard  its  morals,  safety,  health,  order,  or  to 
secure  in  every  respect  such  economic  conditions  as  an 
advancing  civilization  of  a  higher  complex  character  re- 
quires."   8  Cyc,  863. 

It  is  also  said  in  the  same  article  (page  871) :  ^'It  is 
the  duty  of  the  police  power  to  adopt  all  measures  neces- 
sary for  the  preservation  of  the  rights  of  person  and  pro- 
perty from  unlawful  violence  and  disorder,  and  for  the 
maintenance  of  peace  and  quief 

In  speaking  for  this  court  in  Webster  v.  State,  110 
Tenn.,  504,  82  S.  W.,  179,  Mr.  Justice  Wilkes,  upon  this 
subject  says:  ^^This  legislation  has  been  based  ui)on 
what  is  known  as  the  ^police  power'  of  the  government — 
a  power  the  proper  exercise  of  which  has  been  said  by 
this  court  to  be  essential  to  the  safety  and  tranquillity  of 
every  well-ordered  community.     Theilwn  v.  Porter,  14 
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Lea,  626,  52  Am.  Rep.,  173.  This  police  power  extends 
over  a  large  range  of  subjects — the  public  health,  the 
public  morals,  the  public  safety,  the  public  welfare — 
under  any  one  of  which  the  regulation  and  restriction 
of  the  sale  of  intoxicating  liquors  would  readily  fall. 
The  courts  have  wisely  refrained  from  prescribing  limits 
to  the  exercise  of  the  police  power  by  the  govemmeni; 
and  it  has  been  held  to  embrace  all  such  legislation  as 
will  preserve  and  promote  the  public  welfare  by  pro- 
hibiting all  things  hurtful  to  the  comfort,  safety,  and 
welfare  of  society,  and  the  establishing  of  such  rules  and 
regulations  for  the  conduct  of  all  persons  and  the  use 
and  management  of  all  property,  as  may  be  conducive  to 
the  public  interest.'* 

The  congress  of  the  United  States  we  have  seen,  can- 
not exercise  this  power,  except  when  legislating  for  the 
District  of  Columbia  and  the  Territories.  The  States 
must  exercise  it.  They  must,  in  the  discharge  of  their 
governmental  functions  and  obligations  to  their  inhabi- 
tants, make  and  enforce  all  such  laws  and  regulations 
proper  and  necessary,  considering  the  conditions  pre- 
vailing in  their  respective  boundaries,  for  the  promotion 
of  good  morals,  the  health,  comfort,  convenience,  and 
safety  of  the  general  public,  the  preservation  of  -peace 
and  order,  the  protection  of  life  and  property,  and  the 
prevention  of  disorder  and  violence ;  and,  so  long  as  the 
measures  adopted  by  them  for  these  purposes,  are  proper 
and  reasonable  police  regulations,  and  violate  no  funda- 
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mental  law,  their  action  in  these  matters  is  subject  to 
no  restrictions. 

The  widely  variant  conditions  existing  in  the  several 
States,  the  product  and  inevitable  result  of  their  differ- 
ent climatic  conditions,  populations,  and  the  lineage, 
racial  distinctions,  customs,  usages,  traditions,  and 
avocations  of  such  populations,  their  sources  of  wealth, 
and  material  interests,  which  are  best  known  to  and  un- 
derstood by  their  own  governmental  agencies,  and  with 
which  they  are  better  fitted  and  prepared  to  cope,  re- 
quire that  a  clear  and  unmistakable  case  of  violation  of 
the  supreme  law  be  made  to  appear  in  order  to  authorize 
any  interference  with  their  exercise  of  this  power  in 
the  control  of  their  own  internal  affairs. 

The  regulation  of  common  carriers  which  includes  that 
of  the  general  public  while  patronizing  the  conveyance  of 
the  carrier,  is  one  of  the  most  common  and  important 
subjects  to  which  the  police  power  applies.  Prom  the 
earliest  days  of  the  construction  and  operation  of  both 
commercial  and  street  railways  for  the  transportation 
of  passengers,  it  has  been  considered  that  reasonable 
and  proper  rules  for  the  government  of  the  conduct  of 
the  companies,  or  owners  operating  them,  and  the  regu- 
lation of  the  general  public  while  using  them,  are  abso- 
lutely necessary  for  the  promotion  of  the  safety,  comfort 
and  convenience  of  the  public  and  the  prevention  of  dis- 
turbances and  breaches  of  the  peace. 

This  statute  was  enacted,  it  must  be  presumed,  in  good 
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faith  for  these  purposes.  Its  enactment  was  required  by 
the  conditions  existing  in  this  State,  growing  out  of  the 
fixed  and  unchangeable  relations  and  differences  of  the 
two  races  mainly  composing  its  population  (which  are 
common  knowledge,  judicially  known  to  the  court,  and 
proper  to  be  considered  in  determining  the  reasonable- 
ness or  unreasonableness  of  a  police  regulation),  and 
is  wisely  intended  and  designed  to  promote  the  interests 
of  both  of  them. 

The  chief  feature  of  the  statute  is  that  requiring  the 
separation  of  the  white  and  colored  races.  The  propri- 
ety and  necessity  for  the  separation  of  the  white  and 
colored  races  in  Tennessee  and  other  States,  where  the 
two  races  are  something  like  equally  divided  in  num- 
bers, for  the  material  benefit  of  both  of  them,  is  now 
conceded  by  all  persons  conversant  with  the  conditions 
existing  in  these  States.  Indeed,  it  was  conceded  at  the 
bar  by  counsel  for  plaintiff  in  error,  who  are  of  her  own 
race.  It  violates  the  rights  of  no  one.  It  deprives  no 
one  of  any  privil^es  or  immunities  to  which  they  are 
entitled  by  virtue  of  any  law.  It  does  not  discriminate 
against  either  race,  but  applies  to  both  with  equal  force 
and  effect.  Both  are  subjected  to  the  same  restraints,  and 
afforded  equal  privileges  and  accommodations,  and  it  is 
firmly  established  that  such  legislation  violates  no 
principle  of  organic  law,  and  is  valid  and  enforceable  as 
a  proper  and  reasonable  exercise  of  the  police  power. 

In  the  case  of  Plcssi/  v.  Ferguson,  163  U.  S.,  537,  16 
Sup.  Ct.,  1138,  41  L.  Ed.,  2456,  in  which  the  constitu- 
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tionality  of  a  statute  of  Louisiana,  authorizing  the 
separation  of  the  races  upon  commercial  railroads,  was 
called  jin  question  and  sustained.  Mr.  Justice  Brown, 
speaking  for  the  supreme  court  of  the  United  States, 
said:  "The  object  of  the  amendment  [referring  to  the 
fourteenth  amendment  to  the  constitution  of  the  United 
States]  was  undoubtedly  to  enforce  the  absolute  equal- 
ity of  the  two  races  before  the  law ;  but  in  the  nature  of 
things,  it  could  not  have  been  intended  to  abolish  dis- 
tinctions based  upon  color,  or  to  enforce  social,  as  dis- 
tinguished from  political,  equality,  or  a  commingling  of 
the  two  races  upon  terms  unsatisfactory  to  either.  Laws 
permitting,  and  even  requiring,  their  separation,  in 
places  where  they  are  liable  to  be  brought  mto  contact, 
did  not  necessarily  imply  the  inferiority  of  either  race 
to  the  other,  and  have  been  generally,  if  not  universally, 
recognized  as  within  the  competency  of  the  State  legisla- 
tures in  the  exercise  of  their  police  power.  The  most 
common  instance  of  this  is  connected  with  the  establish- 
ment of  separate  schools  for  white  and  colored  children, 
which  have  been  held  to  be  a  valid  exercise  of  the  legis- 
lative power,  even  by  courts  of  the  States  where  the 
political  rights  of  the  colored  race  have  been  longest  and 
most  earnestly  enforced." 

And  again,  on  page  550  of  163  U.  S.,  page  1143,  16 
Sup.  Ct.  (41  L.  Ed.,  256),  he  says:  "So  far,  then,  as  a 
conflict  with  the  fourteenth  amendment  is  concerned, 
the  case  reduces  itself  to  the  question  whether  the  stat- 
ute of  Louisiana  is  a  reasonable  regulation,  and  with  re- 
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spect  to  this  there  must  necessarily  be  a  large  discretion 
on  the  part  of  the  legislature.  In  determining  the  ques- 
tion of  reasonableness,  it  is  at  liberty  to  act  with  refer- 
ence to  the  established  usages,  customs,  and  traditions 
of  the  people,  and  with  a  view  to  the  promotion  of  their 
comfort  and  the  preservation  of  the  public  peace  and 
good  order.  Gauged  by  this  standard,  we  cannot  say 
that  a  law  which  authorizes,  or  even  requires,  the  sep- 
aration of  the  two  races  in  public  conveyances  is  un- 
reasonable, or  more  obnoxious  to  the  fourteenth  amend- 
ment than  the  acts  of  congress  requiring  separate 
schools  for  colored  children  in  the  District  of  Columbia, 
the  constitutionality  of  which  does  not  seem  to  have 
been  questioned,  or  the  corresponding  acts  of  the  State 
legislatures." 

This  statute  is  merely  an  extension  to  street  railways 
of  one  that  has  long  been  in  force  in  this  State,  regulat- 
ing the  transportation  of  passengers  upon  commercial 
railroads,  which,  upon  full  consideration,  was  sustained 
by  this  court.  Smith  v.  State,  100  Tenn.,  494,  46  S.  W., 
566,  41  L.  R.  A.,  432. 

Similar  statutes,  authorizing  and  requiring  the  sep- 
aration,  with  equal  privileges  and  accommodations^  of 
the  two  races  affected  by  this  act,  designated  therein  as 
the  white  and  colored  races,  upon  publfc  conveyances, 
in  schools  and  places  of  amusement  open  to  the  public 
generally,  in  all  or  part  in  these  relations,  have  been 
passed  in  many  of  the  States  of  the  union  in  the  regula- 
tion of  their  internal  affairs,  and  by  congress  of  the 
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United  States  in  legislating  for  the  District  of  Colum- 
bia. Thjese  statutes  have  nearly  al]  been  assailed,  in 
both  the  State  and  federal  courts,  and  subjected  to 
almost  every  conceivable  constitutional  test,  including 
the  objections  made  by  the  plaintiff  in  error  to  the  one 
now  under  consideration,  and  without  exception,  so  far 
as  has  been  called  to  our  attention,  the  objections  made 
to  them  have  been  held  to  be  without  merit,  and  the 
statutes  assaulted  constitutional  and  valid. 

Among  other  cases  in  which  these  questions  have  been 
raised  and  adjudged  are  the  following : 

Public  conveyances:  Chesapeake  &  Ohio  By.  Co.  v. 
Wells,  85  Tenn.,  614,  4  S.  W.,  5 ;  Memphis  <&  Charleston 
R.  B.  Co.  V.  Benson,  85  Tenn.,  627,  4  S.  W.,  5,  4  Am.  St 
Rep.,  776 ;  Smith  v.  State,  100  Tenn.,  494,  46  S.  W.,  566, 
41  L.  R,  A.,  432 ;  Plessy  v.  Ferguson,  163  U.  S.,  537,  16 
Sup.  Ct,  1138,  41  L.  Ed.,  256 ;  Lovisville,  New  Orleans, 
etc.,  By.  Co.  v.  Mississippi,  133  U.  S.,  587,  10  Sup.  Ct., 
348,  33  L.  Ed.,  784 ;  Chesapeake  S  Ohio  By.  Co.  v.  Ken- 
tucky, 179  U.  S.,  388,  21  Sup.  Ct,  101,  45  L.  Ed.,  244; 
Logvyood  v.  Memphis,  etc.,  B.  B.  Co.  (C.  C),  23  Fed., 
318;  McGuinn  v.  Forbes  (D.  C),  37  Fed.,  639;  Houck 
V.  fifou.  Pac.  By.  Co.  (C.C),  38  Fed.,  226;  Anderson  v. 
Lmiisville,  etc.,  B.  B.  Co.  (C.  C),  62  Fed.,  46;  West 
Chester,  etc.,  B.  B.  Co.  v.  Mills,  55  Pa.,  209,  93  Am.  Dec, 
744 ;  Day  v.  Owen,  5  Mich.,  520,  72  Am.  Dec.,  62 ;  Chi- 
cago, etc.,  By.  Co,  v.  Williams,  55  111.,  185,  8  Am.  Rep., 
641;  Donnell  v.  State,  48  Miss.,  661,  12  Am.  Rep.,  375; 
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Pattersoji  v.  Tai/lor  (Fla.),  40  South.,  495;  Grooms  v. 
Schad  (Fla.),  40  South.,  497. 

Separate  schools :  Roberts  v.  Boston,  5  Cash.  ( Ma&s. ) , 
198;  People  v.  Gallagher,  93  N.  Y.,  438,  45  Am.  Eep., 
232 ;  8tate  v.  McGann,  21  Ohio  St.,  195/  Ward  v.  Flood, 
48  Cal.,  36,  17  Am.  Rep.,  405;  Lehew  v.  Brummell,  103 
Mo.,  546, 15  S.  W.,  765, 11  L.  R.  A.,  828,  23  Am.  St.  Rep., 
895 ;  State  v.  Gray,  93  Ind.  303 ;  Dcuicson  v.  Lee,  83  Ky., 
49 ;  Puitt  V.  Gascon  Co.  Com'rs,  94  N.  C,  709,  55  Am. 
Rep.,  638 ;  McMillan  v.  School  Com.  District,  107  N.  C, 
609,  12  S.  E.,  330,  10  L.  R.  A.,  823 ;  Camming  v.  Board 
of  Education,  175  U.  S.,  529,  20  Sup.  Ct,  197,  44  L.  Ed., 
262;  United  States  v.  Buntin  (C.  C),  10  Fed.,  730. 

Places  of  amusement:  Younger  v.  Jud4h,  111  Mo., 
303,  19  S.  W.,  1109,  33  Am,  St  Rep.,  527,  16  L.  R.  A., 
558. 

There  is  clearly  no  merit  in  the  objections  made  to  the 
statute  under  this  ground  of  the  motion  to  quash  of  the 
plaintiff  in  error. 

Ihe  second  ground  of  the  motion  assails  the  statute 
as  arbitrary  and  vicious  class  legislation,  and  violative 
of  section  8  of  article  11  of  the  constitution  of  Tennessee, 
in  that  section  1,  by  its  first  proviso,  excepts  from  its 
operation  nurses  attending  children  or  other  helpless 
persons  of  the  other  race. 

This  objection  is  also  untenable.  The  proviso  is  a 
mere  incident  to  the  real  object  of  the  act,  severable 
from  it,  and  it  is  evident  that  the  law-making  power 
would  have  enacted  the  law  without  it.     Therefore,  if 
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this  provision  is  void,  it  does  not  vitiate  the  entire  stat- 
ute.   Lindsay  v.  Allen,  112  Tenn.,  638,  82  S.  W.,  171. 

The  classification,  however,  if  the  proviso  amounts 
to  this,  is  a  natural  and  reasonable  one,  well  supported 
by  the  necessities  of  life  and  the  instincts  of  humanity. 
It  applies  to  both  races,  and  discriminates  against  no 
one  in  like  situation. 

The  precise  question  was  before  the  supreme  court  of 
Florida  in  the  case  of  Croom  v.  Schad,  supra,  and  there 
decided  in  accordance  with  the  views  we  have  expressed. 
That  court  said:  "It  ip  next  claimed  that  section  7  of 
the  ordinance  excepting  nurses  in  charge  of  children 
or  invalids  of  the  other  race  from  the  provisions  of  the 
ordinance  is  an  unreasonable  classification  of  persons. 
The  main  purpose  of  tlie  ordinance  is  to  separate  the 
races  on  street  cars,  but  that  this  section  7,  excepting 
nurses  from  its  provisions,  being  an  unjust  and  unrea- 
sonable classification,  defeats  the  whole  purpose  of  the 
ordinance  by  permitting  nurses  of  either  race  to  ride  in 
the  compartment  or  car  devoted  to  the  opposite  race, 
when  in  charge  of  children  or  invalids  of  such  opposite 
race.  There  is  no  merit  in  this  contention.  The  fact 
that  children  and  invalids  require  the  constant  care  and 
attention  of  their  nurses  makes  it  highly  reasonable  that 
a  law  making  provisions  for  the  separation  of  the  races 
should  make  an  exception  that  would  prevent  the  separa- 
tion of  such  children  and  invalids  from  their  nurses. 
Magoun  v.  111.  Trust  d  Samngs  B<mh,  170  TJ.  S.,  283,  18 
Sup.  Ot,  594,  42  L.  Ed.,  1037 ;  Dell  v.  MaHin,  41  Fla., 
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221,  26  South.,  188,  45  L.  Ed.,  201,  79  Am.  St.  Rep.,  171 ; 
State,  ex  reL  Lamar,  v.  Jacksonville  Terminal  Co.  (Fla.), 
27  South.,  221 ;  Plessy  v.  Ferguson,  163  U.  S.,  537,  16 
Sup.  Ot,  1138,  41  L.  Ed.,  256 ;  Anderson  v.  Louisville  & 
N.  B.  R.  Co.  (C.  C),  62  Fed.,  46." 

The  same  exception  appears  in  the  statutes  providing 
for  the  separation  of  the  white  and  colored  races  on 
commercial  railroads,  sustained  in  the  cases  of  Smith  v. 
State,  100  Tenn.,  494,  46  S.  W.,  566,  41  L.  R  A.,  432 ; 
Plessy  V.  Ferguson,  163  U.  S.,  541,  16  Sup.  Ct,  1138,  41 
L.  Ed.,  256;  and  Chesapeake  <&  Ohio  Ry.  Co.  v.  Ken- 
tucky, 179  U.  S.,  388,  21  Sup.  Ct.,  101,  45  L.  Ed.,  244, 
and  was  passed  over  unnoticed,  or  was  considered  not 
violative  of  any  constitutional  provision.    * 

The  next  objection  is  that  section  2  of  the  act  au- 
thorizing the  conductors  in  charge  to  change  the  line  of 
division  in  cars,  and  to  assign  seats  to  paasengers  in  ac- 
cordance  with  such  change,  is  an  unlawful  delegation  of 
the  police  power  to  the  agents  of  the  street  car  company. 
It  is  said  this  provision  of  the  statute  violates  the  con- 
stitution of  Tennessee,  providing  the  manner  in  which 
officers  shall  be  elected.  This  question  is  not  raised  by 
the  facts  in  the  record.  There  is  no  evidence  that  this 
authority  was  exercised  by  the  conductor  of  the  car  up- 
on which  the  plaintiff  in  error  desired  to  take  passage 
or  to  her  prejudice.  The  provision  is  also  merely  an 
incident  to  the  statute,  and,  if  void,  would  not  aflfect  its 
validity. 

But  the  contention  is  obviously  unsound.    The  statute 
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does  not  create  or  fill  an  office,  and  in  no  other  way 
.  could  it  be  carried  into  effect  The  provision  is  intended 
to  meet  emergencies  and  contribute  to  the  convenience 
of  the  public. 

The  statute  is  obligatory  upon  the  comi>any  operating 
the  cars  as  much  as  it  is  upon  persons  patronizing  them, 
and  in  no  other  way  could  it  comply  with  its  provisions. 

The  company  had  the  power  by  the  common  law  to 
make  reasonable  ruleis  and  regulations  for  the  conduct 
of  its  cars  and  the  public  while  upon  them,  and  to  assign 
them  to  particular  places,  and  the  statute  confers  no 
new  powers  upon  it,  but  requires  it  to  exercise  one 
already  existing  in  order  to  carry  the  new  regulation  in- 
to eflfect. 

This  point  was  made  and  held  against  the  present  con- 
tention in  Patterson  v.  Taylor,  supra,  where  it  is  said : 
''It  is  next  contended  that  said  ordinance  is  vague  and 
uncertain,  and  delegates  to  street  car  companies  author- 
ity to  determine  how  the  races  shall  be  separated  upon 
street  cars,  thus  depriving  the  city  of  the  right  to  enforce 
a  uniform  operation  of  the  law  over  the  street  cars  of 
the  city.  It  has  not  been  pointed  out  in  the  briefs  or 
argument  here  in  what  particular  there  is  any  vague- 
ness or  uncertainty  in  the  terms  of  the  questioned  ordin- 
ance, and  we  fail  to  discover  anything  therein  that  is 
open  to  such  a  criticism ;  but,  on  the  contrary,  we  think 
that  the  ordinance  in  all  of  its  provisions  is  carefully 
drawn,  clear,  and  precise.  Neither  do  we  think  that 
there  is  in  it  an  unwarranted  del^ation  of  authority  or 
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discretion  to  the  street  car  companies  in  the  practical 
execution  of  the  ordinance.  The  duty  is  thereby  clearly 
imposed  upon  such  street  car  companies  to  effect  a  sep- 
aration of  the  races  during  carriage  on  their  lines  in  one 
or  the  other  of  two  clearly-defined  modes :  ( 1 )  By  pro- 
viding separate  cars  for  the  two  races;  or  (2)  by  division 
of  the  car  when  the  same  car  is  assigned  to  the  two  races. 
The  only  delegation  of  discretion  to  such  carriers  is  as  to 
which  of  these  two  modes  of  separation  they  shall  adopt 
The  ordinance  makes  it  obligatory  upon  them  to  adopt 
the  one  or  the  other." 

The  last  contention  of  the  plaintiiff  in  error,  as  we  un- 
derstand it,  is  that  section  3,  of  the  statute,  by  requiring 
persons  of  the  two  races  concerned  to"  take  seats  or 
places  assigned  them  respectively  in  the  first  instance 
or  by  direction  of  the  conductor,  upon  a  change  of  the 
division  being  made,  and  upon  refusal  to  do  so  to  leave 
the  car,  deprives  them  of  their  property  rights  and 
privil^es  without  due  process  of  law,  a*nd  violates  sec- 
tion 8  of  article  1,  of  the  constitution  of  Tennessee,  and 
the  fourth,  fifth,  and  fourteenth  amendments  to  the  con- 
stitution of  the  United  States.  This  point  is  a  repetition 
of  the  first,  and  is  also  without  merit 

The  statute  and  its  enforcement  deprives  no  one  of 
any  property  right  of  privilege.  No  one  has  a  right  to 
any  pajrticular  seat  in  a  conveyance.  When  a  passenger 
proposes  to  take  passage  in  a  public  conveyance  he  does 
so  subject  to  the  laws,  ordinances,  and  reasonable  police 
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regulations  made  by  the  authorities  of  that  jurisdiction 
for  the  government  of  both  the  carrier  and  the  passen- 
ger, and  those  made  by  the  owner  of  the  conveyance  for 
its  orderly  conduct,  and  he  must  conform  to  such  rules 
and  laws.  This  statute,  as  we  have  said,  is  obli.uatory 
upon  both  the  patrons  of  the  cars  and  the  company,  and 
both  are  required  to  observe  it.  If  it  is  valid  in  other 
respects,  it  is  the  law  of  this  State,  and  controls  the 

transportation  of  passengers  upon  the  cars  of  this  com- 

■ 

pany,  and  the  plaintiff  in  error  could  not  acquire  a  right 
to  any  particular  seat,  place  or  part  of  the  car,  or  any 
privilege  relating  to  it,  by  violating  this  law\ 

This  question  was  also  decided  adversely  to  the  plain- 
tiff in  error  in  the  case  of  Patterson  v.  Taylor,  supra. 
The  caije  of  Pleasy  v.  Ferguson,  already  cited,  is  also  in 
point  upon  this  question. 

It  is  there  in  substance  said  that  the  enforced  separa- 
tion of  the  races,  by  legislation  enacted  by  the  States  for 
the  regulation  of  their  internal  affairs,  neither  pre- 
judices the  privileges  or  immunities  of  the  colored  man, 
deprives  him  of  his  property  without  due  process  of  law, 
nor  denies  to  him  the  equal  protection  of  the  laws,  with- 
in the  meaning  of  the  fourteenth  amendment  to  the  con- 
stitution of  the  United  States. 

We  are  unable  to  see  anything  new  in  legislation  in 
this  statute,  and  the  assaults  made  upon  it  are  substan- 
tially those  which  have  been  adjudged  by  the  courts  not 
to  affect  the  validity  of  similar  laws.    It  does  not,  in  our 
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opinion,  conflict  with  any  principle  or  rule  of  the  or- 
ganic law,  and  is  a  reasonable  and  proper  police  r^ola- 
tion. 

There  is  no  error  in  the  record,  and  the  judgment  of 
the  lower  court  is  affirmed,  with  costs. 
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Thompson  v.  Fidelity  Mutual  Life  Ins.  C!o. 
(Jackson.    April  Term,  1906.) 

1.  LIFB  IVSUBANOB.  Kere  indulgence  in  payment  of  prem- 
ium does  not  waive  forfeiture  for  nonpayment. 
Where  a  policy  of  insurance  contains  a  stipulation  that  nonpay- 
ment of  premiums,  when  due,  shall  work  a  forfeiture  of  the  pol- 
icy, mere  yoluntary  indulgence  in  the  payment  of  particular  pre- 
miums,  without  agreement  for  like  indulgence  in  respect  of  fu- 
ture premiums  or  a  course  of  dealing  implying  such  an  agree- 
ment, does  not  constitute  a  waiver  of  forfeiture  for  failure  to 
pay  premiums  when  due.    (Past,  pp.  664,  565.) 

Gases  cited  and  approved:     Thompson  v.  Ins.  Co.,  104  U.  S.,  252; 
Basley  v.  Assn.,  91  Vs.,  169;  Grossman  v.  Assn.,  14*3  Mass.,  486. 

8.  8AMB.    Same.    Case  in  Judgment. 

The  policy  sued  on  provided  that  it  should  become  null  and  void 
unless  premiums  thereon  should  be  paid  when  due.  Between 
the  date  of  its  issuance  and  the  insured's  death,  thirty-six  pre- 
miums had  matured  on  the  policy.  Seven  of  these  were  ac- 
cepted after  they  were  due,  and  two  of  the  seven  were  accepted 
after  the  insured  had  executed  a  certificate  of  good  health.  Of 
the  remaining  five,  two  were  forwarded  by  mail  on  the  day  they 
became  due,  leaving  only  three  that  were  unconditionally  ac- 
cepted after  maturity.  The  revival  contracts  recited  that  the 
policy  had  become  forfeited  for  nonpayment  of  premiums,  and 
contained  an  express  agreement  that  the  insured  should  pay  his 
future  premiums  promptly.  The  insured  died  on  January  14th, 
being  in  default  of  the  payment  of  the  premium  due  on  Decem- 
ber 20th  preceding.  * 

Held:  That  such  facts  were  insufficient  to  establish  an  habitual 
course  of  dealing.  Justifying  insured  in  believing  that  the  in* 
surer  would  not  insist  on  a  forfeiture  of  the  policy  for  failure 
to  pay  premiums  at  maturity.    (Post,  pp.  562-566.) 
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Cases  cited  and  approved:  Ins.  Co.  ▼.  Hyde,  101  Tenn.,  396;  Ins. 
Co.  v.  Eggleston,  96  U.  8.,  672;  Equitable  Ass.  Soc  t.  McBlroy* 
83  Fed.,  631. 

8.  8AMB.  Payment  of  preminnis  after  death. 
A  course  of  dealing  between  Insurer  and  insured  whereby  the  in- 
surer has  accepted  overdue  premiums  when  the  insured  was  tn 
good  health,  does  not  bind  it  to  accept  premiums  for  the  pur- 
pose of  avoiding  a  forfeiture  where  they  are  not  tendered  until 
after  the  insured's  death.    (Po^t,  pp.  666-570.) 

Cases  cited  and  approved:  Crossman  v.  Assn.,  143  Mass.,  436; 
Ins.  Co.  V.  Unsell,  144  IT.  S.,  439;  Assn.  v.  Miller,  85  Ky.,  88; 
Thompson  v.  Ins.  Co.,  104  U.  S.,  257,  258;  Klein  v.  Ins.  Co.,  104 
U.  S.,  88;  Carpenter  v.  Association,  68  Iowa,  453;  Carlson  v.  Su- 
preme Council,  115  Cal.,  466,  474;  Miller  v.  Union  Central  Ins. 
Co.,  110  m.,  104;  Want  v.  Blunt,  12  Bast  Rep.,  183;  Prltchard  r. 
Association,  3  C.  B^  622. 

4.  SAME.    Premiums  payable  in  installments — condition  subse- 
quent. 

Where  an  insurance  policy  provides  that  it  shall  become  null  and 
void  for  nonpasrment  of  premiums  at  maturity,  a  failure  to  pay 
any  Installment  when  due  works  a  forfeiture  of  the  policy* 
even  though  the  stipulation  be  construed  as  a  condition  subse- 
quent.    (Past,  pp,  570,  571.) 

Cases  cited  and  approved:  Ressler  v.  Ins.  Co.,  110  Tenn.,  411; 
Ins.  Co.  V.  Lewis,  187  U.  S.,  335;  Cline  v.  Ins.  Co.,  104  U.  S.,  88; 
Ins.  Co.  V.  Statham,  93  IT.  S.,  24. 

5.  SAME.    Incontestable  for  causes  other  than  nonpayment  of 
premiums. 

Where  a  policy  provided  that  it  should  be  incontestable  after 
three  years  if  the  premiums  should  be  paid  when  due,  such 
clause  should  be  construed  to  mean  that  the  policy  should  be  In- 
contestable for  causes  other  than  the  nonpayment  of  premiums. 
{Poit,  p.  571.) 
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6.  SAMB.  Policy  forfeitable  for  nonpayment  of  quarterly  prem- 
ium is  not  extended  by  provision  for  deduction  from  amount 
of  policy  of  balance  due  for  current  year. 

Where  an  Insurance  policy  provides  for  the  payment  of  premiums 
in  quarterly  installments  upon  certain  designated  dates,  and 
that  it  shall  be  forfeited  for  failure  of  the  insured  to  pay  the 
premiums  when  due,  the  insured  will  be  held  strictly  to  the  per- 
formance of  such  condition,  and  the  policy  becomes  void  upon 
nonpayment  as  stipulated;  nor  is  such  result  changed  by  a  prior 
provision  that.  If  the  premiums  are  paid  when  due,  the  insurer 
will  pay  to  the  representative  of  the  insured  the  face  value  of 
the  policy  "less  the  balance  of  the  dues  for  the  current  year  of 
the  death  of  the  insured."    {Post,  pp.  571-579.) 

Cases  cited  and  approved:  McConnell  v.  Assur.  Soc.,  92  Fed.* 
769;  Howard  v.  Continental  Ins.  Co.,  48  Cal.,  229;  Werner  v.  Ins. 
Co.,  11  Daly  (N.  Y.),  176;  Ins.  Co.  v.  Sheridan,  8  H.  L.  Cas.,  746. 

7.  SAME.    No  penalty  where  there  is  no  liability. 

A  party  not  entitled  to  recover  upon  a  policy  of  life  insurance  can- 
not recover  the  penalty  prescribed  by  the  statute  for  the  insur- 
ance company's  withholding  the  amount  alleged  to  be  due 
thereon.    (Post,  p.  679.) 


FROM  SHELBY. 


Appeal  from  the  Chancery  CJonrt  of  Shelby  County.- 
P.  H.  Hbiskbll,  Chancellor. 

TUBLBY  &  TURLEY,  for  Thompson. 

R.  Lee  Baktels,  for  Insurance  Co. 
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Mb.  Justice  Wilkes  delivered  the  opinion  of  the 
Court. 

This  is  a  suit  to  collect  a  life  insurance  policy.  The 
bill  upon  its  face  shows  that  the  insured  died  in  default 
of  payment  of  the  last  premium.  The  complainant 
seeks  to  recover  upon  two  theories,  one  that  there  was  a 
course  of  dealing  between  the  insured  and  the  company 
by  which  the  insured  was  allowed  to  pay  his  premiums 
after  they  became  due,  and  in  consequence  of  this  course 
of  dealing  complainant  was  led  to  believe  that  he  might 
make  such  payments  within  thirty  days  after  they  be- 
came due. 

The  last  payment  which  was  allowed  to  go  by  default 
was  due  December  30,  1904.  The  insured  was  then  ab- 
sent from  his  home  at  Memphis,  and  in  his  last  sickness ; 
but  of  this  the  company  had  no  notice. 

The  company  mailed  notice  in  due  time  and  in  the 
usual  way  of  the  maturity  of  this  premium,  but  it  was 
never  received  by  Thompson  or  his  wife^  or  any  one  else 
for  him,  so  far  as  the  record  shows. 

The  policy  provides  as  follows: 

"The  Fidelity  Mutual  Life  Association  ...  in 
consideration  of  the  application  for  this  policy,  which 
is  made  a  part  hereof  .  .  .  and  the  payment  to  said 
association  of  seven  and  eighty-three  one-hundredths 
dollars  ($7.83)  upon  the  thirtieth  days  of  the  months 
of  March,  June,  September,  and  December  in  every  year, 
for  a  period  of  twenty  years  from  March  30,  1896,  and 
thereafter  in  the  event  of  the  continuance  of  this  con- 


8  Gates]  APRIL  TERM,  1906.  561 

Thompson  v.  Ins.  Co. 

tract,  the  payment  of  renewal  premiums  on  the  date 
aforesaid  .  .  .  does  hereby  receive  William  Y. 
Thomjwon,  of  Memphis,  Tennessee,  as  a  member  of 
said  association,  and  issues  this  policy  of  insurance  and 
hereby  promises  to  pay  the  sum  of  twenty-five  hundred 
dollars  to  the  administrators,  executors,  or  assigns  of 
said  member  within  ninety  days  after  proof  of  death," 
etc.  .  .  .  "less  the  balance  of  the  dues  for  the  cur- 
rent year  of  the  death  of  the  insured,  and  any  indebted- 
ness of  the  member  to  said  association,  subject,  however, 
to  all  the  requirements  hereafter  stated,  and  the  condi- 
tions herein  indorsed,  which  are  hereby  referred  to  and 
made  a  material  part  of  this  contract 

"(2)  Provided,  any  moneys  required  to  be  paid  under 
this  policy,  during  the  continuance  of  this  contract, 
must  be  actually  paid  when  due  to  said  association; 
.  .  .  otherwise,  this  policy  shall  be  ipso  facto  null 
and  void,  and  all  moneys  paid  thereon  shall  be  for- 
feited to  the  said  association." 

The  policy  was  issued  on  the  30th  of  March,  1896,  and 
delivered  to  the  insured  on  April  3,  1896,  at  which  time 
he  paid  the  initial  premium.  The  insured  died  on  the 
14th  of  January,  1905,  in  default  in  the  payment  of 
the  premium  due  December  30, 1904.  On  a  day  between 
January  20  and  23,  1905,  a  tender  of  the  premium  due 
December  30,  1904,  was  made  to  the  Nashville  office  of 
the  defendant.  At  that  time  the  company  was  not  aware 
that  Thompson  had  died,  and  that  fact  was  not  com- 
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mimicated  to  it  at  the  time  of  tender.  The  agent  in 
charge  at  the  NaBhyille  office,  advised  the  party  mak- 
ing the  tender  that  it  could  not  be  accepted  because 
it  was  overdue,  unless  accompanied  by  a  certificate  of 
good  health. 

At  the  time  the  policy  was  issued,  the  insurer  had  an 
office  in  Memphis,  but  during  the  summer  of  1900,  this 
office  was  abolished,  and  the  insured  was  instructed 
to  pay  his  premiums  by  mail  to  the  Nashville  office. 
The  subsequent  premiums  were  paid  to  the  Nashville 
office. 

There  were  thirty-six  premiums  due  upon  the  policy 
between  the  date  of  its  issuance  and  the  death  of  the 
insured.  Of  these,  seven  were  accepted  after  they  were 
due.  Of  these  seven,  two  were  accepted  only  when 
the  insured  had  executed  a  certificate  of  good  health. 
Of  the  five  remaining  premiums,  two  were  forwarded 
by  mail  to  the  Nashville  office  on  the  day  they  became 
due,  thus  leaving  only  three  premiums  that  were  paid 
and  accepted  after  due,  unconditionally.  Of  these  three 
premiums  one  was  paid  one  day  overdue,  one  two  days 
overdue,  and  one  sent  by  mail  to  the  home  office  one  day 
after  due,  and  received  five  days  after  due. 

The  evidence  shows  that  the  certificates  of  health  ex- 
ecuted by  Thompson  and  the  revival  contracts  recited 
that  the  policy  had  become  forfeited  for  nonpayment 
of  premiums  at  maturity,  and  there  was  an  express 
agreement  on  the  part  of  the  insured  that  he  was  to  pay 
his  future  premiums   promptly.     The   correspondence 
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that  passed  between  the  cashier  of  the  Nashville  office 
and  the  insured  in  reference  to  the  premium  due  De- 
cember 30, 1900,  shows  that  it  was  necessary,  in  order  to 
protect  Thompson's  insurance,  that  the  cashier  should 
pay  his  premiums  on  the  due  date,  out  of  her  own  funds. 
The  subsequent  correspondence  between  the  cashier  of 
the  same  officer  and  Thompson,  in  reference  to  the  pre- 
mium due  June  30,  1901,  made  known  to  Thompson 
that  his  policy  had  been  forfeited  because  his  premium 
was  not  paid  promptly,  and  that  before  he  could  be  rein- 
stated it  was  necessary  for  him  to  execute  a  health  cer- 
tificiate. 

We  cannot,  in  view  of  the  evidence  in  regard  to  the 
payment  of  premiums  which  we  find  in  the  record,  con- 
clude that  there  was  an  habitual  course  of  dealing  be- 
tween the  parties  which  would  justify  the  insured  in 
believing  that  the  company  would  not  insist  upon  a  for- 
feiture of  the  policy  if  he  failed  to  pay  his  premiums 
when  they  fell  due,  so  as  to  bring  the  case  within  the 
operation  of  the  rule  laid  down  in  Insurance  Co.  v.  Hyde, 
101  Tenn.,  396,  48  S.  W.,  968 ;  Insurance  Co.  v.  Egglcs- 
ton,  96  TT.  S.,  572,  24  L.  Ed.,  841. 

The  doctrine  is  there  laid  down,  that  any  agreement, 
declaration,  or  course  of  dealing  on  the  part  of  an  in- 
surance company  which  leads  the  insured  honestly  to 
believe  that  by  conformity  thereto  a  forfeiture  of  hi? 
policy  will  not  be  incurred,  followed  by  due  conform- 
ity on  his  part,  will  estop  the  company  from  insisting 
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upon  a  forfeiture,  though  it  may  be  claimed  under  the 
express  letter  of  the  contract. 

As  was  said  by  the  court  in  case  of  Equitable  Assur, 
Boc.  V.  McElroy,  83  Fed.,  631,  28  C.  C.  A.,  365: 

"The  course  of  dealing  between  the  insured  and  the 
insurer  must  be  such  as  to  justify  the  insured  in  be- 
lieving that  the  company  will  not  insist  upon  a  for- 
feiture of  the  contract  for  his  failure  to  pay  his  future 
premiums  when  due;  that  the  insured  does  believe  this 
and  that  he  acts  on  this  belief.  Otherwise,  there  is  no 
estoppel  on  the  part  of  the  insurer  to  insist  upon  prompt 
payment  and  forfeiture  for  failure  to  pay  ad  diem." 

The  rule  is  laid  down  by  Mr.  Bacon,  Mr.  Joyce  and 
other  text-writers  that  the  "course  of  dealing'^  between 
the  insured  and  the  insurer  as  to  accepting  overdue 
premiums  must  amount  to  a  custom  or  habit  in  order 
to  estop  the  insurer  from  insisting  on  forfeiture  for 
the  failure  to  pay  a  subsequent  premium  ad  diem;  and 
that  not  only  must  it  be  shown  that  the  premiums  were 
habitually  received  after  they  were  due,  but  that  the 
insurer  intended  to  waive  the  prompt  payment  of  future 
premiums,  or  that  the  assured,  as  a  reasonable  man, 
was  led  to  believe  by  its  action  that  the  insurer  had 
waived  the  condition  of  forfeiture.  Bacon,  vol.  2,  sec. 
431;  Joyce,  vol.  2,  sec.  1368;  Vance,  p.  353;  Grossman 
V.  Association,  143  Mass.,  435,  9    N.  E.,  753. 

That  mere  indulgencies  in  the  payment  of  premiums 
do  not  constitute  a  waiver  of  the  condition  of  forfeiture 
for  failure  to  pay  premiums  when  due.     Thompson  v. 
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Insurance  Co.,  104  U.  S.,  252,  26  L.  Ed.,  765 ;  Easley  v. 
Association,  91  Va.,  169,  21  S.  E.,  235. 

In  the  case  of  Thompson  v.  Insurance  Co.,  supra,  the 
claim  made  was  similar  to  the  contention  made  in  this 
case.    Justice  Bradley  said: 

'*If  the  i)epmission  to  pay  a  premium  or  premiums 
after  maturity  was  a  matter  of  indulgence  on  the  part 
of  the  company,  it  cannot  be  justly  construed  as  a  per- 
manent waiver  of  the  clause  of  forfeiture,  or  implying 
an  agreement  to  continue  the  same  indulgence  for  time 
to  come.  As  long  as  the  insured  continued  in  good  health 
it  is  not  surprising  and  should  not  be  drawn  to  the 
company's  prejudice,  that  it  was  willing  to  accept  the 
premium  after  maturity,  and  waive  the  forfeiture  which 
might  have  been  insisted  upon.  This  was  for  the  mu- 
tual benefit  of  themselves  and  the  insured  at  the  time, 
and  in  each  instance  in  which  it  happened,  it  had  re- 
spect only  to  that  particular  instance  without  involv- 
ing any  waiver  in  reference  to  future  payments.  The 
insured  had  no  right,  without  some  agreement  to  that 
effect,  to  rest  on  such  voluntary  indulgence  shown  on 
one  occasion  or  a  number  of  occasions,  as  a  ground  for 
claiming  it  on  all  occasions.  If  it  were  otherwise,  an 
insurance  company  could  never  waive  a  forfeiture  on 
occasion  of  a  particular  lapse  without  endangering  its 
right  to  enforce  it  on  occasion  of  a  subsequent  lapse." 
Under  the  above  authorities,  before  complainant 
can  recover  in  this  case,  she  must  show : 
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(1)  That  the  course  of  dealing  between  the  insurer 
and  the  insured,  in  reference  to  the  acceptance  of  over- 
due premiums,  amounted  to  a  custom  or  a  habit 

(2)  That  by  reason  of  this  course  of  dealing,  the  in- 
sured was  justified  in  believing  that  the  company  would 
not  insist  upon  a  forfeiture  for  his  failure  to  pay  his 
subsequent  premiums  ad  diem. 

(3)  That  the  insured  did  actually  believe  that  he 
could  i>ostpone  the  payment  of  his  future  premiums 
after  maturity  without  the  risk  of  a  forfeiture. 

(4)  That  the  insured  acted  upon  this  belief  in  this 
instance^  and  that  by  reason  thereof,  did  not  pay  the 
premium  due  December  30,  1904,  at  its  maturity. 

But  this  rule  does  not  in  any  event  apply,  unless  the 
payment  is  made  and  accepted  during  the  life  of  the 
insured,  so  that  we  consider  this  course  of  dealing  as 
really  unimportant 

A  x>ermission  to  pay  a  premium  after  due  date  during 
the  life  and  good  health  of  the  insured  is  not  equivalent 
to  a  permission  to  pay  after  his  death.  It  is  well  settled 
*  that  a  course  of  dealing  between  the  parties  under  which 
the  insurer  accepted  overdue  premiums  when  the  in- 
sured was  in  good  health,  will  not  give  his  representa- 
tive or  himself  the  right  to  pay  or  tender  his  premiums 
after  maturity,  and  he  is  in  a  bad  state  of  health,  or 
had  died.  Bacon,  vol.  22,  sec.  431;  Orossnum  v.  Asso- 
ciation, 143  Mass.,  436,  9  N.  E.,  753-755 ;  Insura$toe  Oo. 
V.  Unsell,  144  U.  S.,  439,  12  Sup.  Ct,  671,  86  L.  Ed., 
496 ;  Association  v.  Miller,  85  Ky.,  88,  2  S.  W.,  900. 
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The  reason  of  this  is,  there  has  been  an  increase  in 
the  risk  or  hazard.  An  insurer  might  be  willing  to  ac- 
cept an  overdue  premium  and  reinstate  an  insured  when 
his  condition  of  health  is  the  same  as  when  the  policy 
was  originally  issued,  but  it  cannot  be  argued  from  this 
that  he  should  be  required  to  reinsure  or  reinstate  the 
same  person  when  he  was  or  is  in  extremis.  The  course 
of  dealing,  if  any,  was  to  accept  the  overdue  premiums, 
from  a  live  man,  not  a  dead  one. 

At  the  time  the  tender  was  made  in  this  case  Thomp- 
son was  dead. 

As  bearing  somewhat  upon  this  feature  of  the  case, 
it  had  been  held  that  illness  of  the  insured  is  no  excuse 
for  his  not  paying  his  premium  when  due.  The  law 
and  his  contract  require  him  to  make  provision  for 
meeting  his  premiums  when  due,  and  if  he  fails  to  do 
this,  he  cannot  be  heard  to  complain  by  saying  that  he 
was  physically  unable  to  attend  to  his  business.  Thomp- 
son V.  Insurance  Co.,  104  U.  S.,  257,  258,  26  L.  Ed.,  765 ; 
Klein  v.  Insurance  Co.,  104  U.  S.,  88,  26  L.  Ed.,  662; 
Carpenter  v.  Association,  68  Iowa,  453,  27  N.  W.,  456, 
56  Am.  Rep.,  855. 

In  the  case  of  Want  v.  Blunt,  12  East.  Rep.,  183,  the 
contract  provided  that  upon  payment  of  premiums  on 
a  certain  day,  or  within  fifteen  days  thereafter,  that 
upon  the  death  of  the  insured  the  company  would  pay 
to  his  widow  the  amount  named  in  the  policy.  The 
insured  died  in  default  of  the  payment  of  his  premium, 
but  it  was  tendered  the  company  within  fifteen  days 
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after  his  death.  The  court  held  that  the  payment  was 
not  made  in  time;  that  the  condition  in  the  policy  per- 
mitting the  insured  to  pay  within  fifteen  days  after  the 
due  date  of  the  premium  meant,  should  pay  "within 
fifteen  days  after  due  date,  during  the  life  of  the  in- 
sured.** 

Said  the  court:  "This  contract  of  insurance  must 
be  construed  according  to  the  meaning  of  the  parties 
expressed  in  the  deed.  .  .  .  The  risk  insured  against 
is  W.*s  death.  The  duration  of  the  insurance  is  so 
long  as  he  continues  to  make  his  payments,  but  the 
insurance  is  not  to  be  void  if  paid  within  fifteen  days 
after  due.  The  question  to  be  determined  is  whether 
at  the  death  of  the  insured  the  policy  had  expired.  The 
insurance  is  for  a  quarter  of  a  year,  and  so  on,  from 
quarter  to  quarter,  contingent  upon  the  payment  of  pre- 
miums in  advance.  The  death  of  the  insured  happened 
after  one  of  the  quarters  had  ended  and  when  a  new 
one  had  begun,  but  no  payment  of  premium  had  been 
made  as  a  consideration  for  the  insurance  for  the  new 
quarter.  As  the  protection  offered  was  only  up  to  the 
beginning  of  a  new  quarter,  its  continuance  thereof 
being  dependent  upon  the  payment  of  another  quarter's 
premium,  there  was  no  insurance  upon  his  life  at  the 
time  of  his  death,  hence  the  death  happened  during  a 
period  not  covered  by  the  policy.  The  payment  of  a  pre- 
mium for  another  quarter  was  equivalent  to  making  a 
new  assurance,  though  under  a  former  policy.  The  frame 
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of  this  policy  shows  that  the  premium  must  be  paid  dur- 
ing the  life  of  the  assured/^ 

This  case  was  followed  by  Pritchard  v.  Association, 
3  C.  B.,  622.     Said  Justice  Willes: 

"The  provision  for  revival  upon  the  good  health  of 
the  insured  assumes  that  the  subject  upon  which  the 
insurance  is  to  attach  is  a  living  person,  otherwise,  the 
stipulation  would  be  absurd.  The  very  foundation  of 
a  life  policy  is  that  it  is  a  contract  for  the  payment  of 
a  certain  sum  upon  the  future  death  of  a  person  then 
in  being,  in  consideration  of  the  present  payment  of 
the  premium.  The  renewals  or  revivals  of  the  contract, 
like  the  original,  are  clearly  only  for  future  assurance 
on  a  living  person." 

In  the  iK)licy  in  the  present  case,  it  is  provided  that 
the  insurance  shall  not  be  binding  unless  delivered  dur- 
ing  the  lifetime  of  the  insured ;  the  provision  in  the  cer- 
tificate of  health  and  revival  contract  that  the  insured 
should  be  in  good  health  also  contemplated  his  being 
alive  at  the  time. 

In  Carlson  v.  Supreme  Council,  115  Cal.,  466,  474, 
.47  Pac,  375,  35  L.  R.  A.,  643,  the  by-laws  of  the  benefit 
association  provided  that  if  the  insured  died  in  default 
of  assessments  or  dues,  his  beneficiaries  would  have  no 
rights  under  the  contract.  There  was  a  further  provis- 
ion* in  the  by-laws  that  if  unpaid  dues  and  assessments 
were  paid  within  sixty  days,  the  assured  would  be  rein- 
stated. After  default,  but  before  the  expiration  of  the 
sixty  days  thereafter,  the  insured  died,  and  his  benefic- 
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iaries  tendered  the  amount  of  his  unpaid  assessments 
and  dues.  The  tender  was  refused  and  suit  brought  upon 
the  beneficiary's  certificate.  The  court  held  that  before 
the  policy  was  revived,  and  while  the  assured  waB  in 
default,  there  was  no  insurance,  and  that  the  insured 
took  the  risk  of  losing  his  insurance  if  he  died  without 
having  paid  his  premiums ;  that  the  meaning  of  the  con- 
tract giving  the  assured  sixty  days  after  the  date  of  his 
assessment  to  pay  was  that  he  must  pay  within  that  time 
and  during  his  life.    Said  the  court : 

"The  contract  of  insurance  becomes  complete  at  the 
death  of  the. insured.  The  liability  or  nonliability  be- 
comes fixed  by  that  event.  The  right  to  recover  depends 
upon  the  conditions  existing  at  the  moment  of  the  in- 
sured's death." 

To  the  same  effect  is  Miller  v.  Union  Cent.  Ins.  Co., 
110  111.,  104. 

"Payment  after  death  creates  no  contract  There  is 
no  consideration  for  the  insurance."  Bliss  on  Insur- 
ance, sec.  316. 

"There  can  be  no  valid  insurance  of  the  life  of  a  dead 
man."    Bliss  on  Insurance,  sec.  355. 

Complainant  claims  that  the  condition  of  the  policy 
requiring  payment  of  premium  ad  diem,  or  on  failure 
the  policy  to  become  forfeited,  was  a  condition  subse- 
quent, and  no  forfeiture  could  be  claimed  without  ^me 
aflftrmative  act  on  the  part  of  the  insurer.  It  is  imma- 
terial whether  the  condition  of  precedent  or  subsequent 
failure  to  pay  when  due  in  itself  worked  a  forfeiture. 
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The  parties  have  so  agreed,  and  the  courts  will  enforce 
the  agreement.  Ressler  v.  Insura/nce  Co.,  110  Tenn.,  411, 
75  S.  W.,  735 ;  Iowa  Ins.  Co.  v.  Lewis,  187  U.  S.,  335,  23 
Sup.  Ct,  126,  47  L.  Ed.,  204. 

So,  where  the  annual  premium  is  payable  in  install- 
ments, a  failure  to  pay  any  installment  works  a  for- 
feiture. Klehi  V.  Insurance  Co.,  104  TT.  S.,  88,  26  L.  Ed., 
662. 

Time  is  of  the  essence  of  the  contract,  and  even  though 
the  condition  be  construed  as  a  condition  subsequent, 
failure  to  pay  when  due  forfeits  the  contract.  Insurance 
Co.  V.  Statham,  93  U.  S.,  24,  23  L.  Ed.,  789. 

The  policy  provides  that  after  three  years,  if  the  pay- 
ments required  shall  have  been  made  when  due,  the  pol- 
icy shall  be  incontestable.  This  only  means  that  it  shall 
be  incontestable  for  causes  other  than  the  nonpayment 
of  premiums,  but  does  not  in  any  wise  relieve  the  in- 
sured from  the  payment  of  his  premiums,  but  on  the 
contrary  expressly  stipulates  that  they  shall  be  kept  up 
and  paid  when  due,  during  the  twenty  years^  life  of  the 
policy. 

An  amended  bill  was  filed  under  which  it  was,  in  sub- 
stance, contended  that  under  the  terms  of  the  policy 
when  properly  construed,  no  forfeiture  would  accom- 
pany nonpayment  of  any  premium  at  maturity. 

The  contract  of  insurance  provides  that  if  the  pre- 
miums payable  on  the  30th  of  March,  June,  September, 
and  December  of  every  year,  are  paid  when  due,  the  in- 
surer will  pay  to  the  representative  of  the  insured  the 


572  TENNESSEE  REPORTS.       [116  Tenn. 

Thompson  v.  Ins.  Co. 

face  value  of  the  policy  "less  the  balance  of  the  dues 
for  the  current  year  of  the  death  of  the  insured^  and 
any  indebtedness  of  the  member  to  said  aasociatiouy  sub- 
ject, however,  to  all  the  requirements  hereinafter 
stated,"  etc. 

This  provision  is  followed  by  a  provision  for  forfeiture 
upon  the  failure  of  the  insured  to  pay,  when  due,  any 
moneys  required  to  be  paid  under  the  policy. 

The  contention  is  based  upon  a  construction  of  the 
terms  of  the  policy ;  and  it  is  insisted  that  under  them 
the  company  had  absolute  right  to  collect  all  of  the  pay- 
ments due  on  the  policy  within  any  current  year  from  its 
anniversary,  notwithstanding  the  assured  might  die  dur- 
ing the  year  and  before  some  of  the  installments  fell 
due,  and  having  this  right  it  was  bound  to  give  to  the 
insured  a  corresponding  right  to  insurance  for  the  whole 
of  the  current  year. 

This  amended  bill  was  demurred  to  and  the  demurrer 
sustained;  and  this  is  assigned  as  error. 

We  think  this  contention  cannot  be  maintained,  as 
made  by  complainant  in  her  amended  bill. 

The  contract  rightfully  construed  is  that  upon  the 
death  of  the  insured,  while  the  policy  is  in  an  existing 
contract,  i.  e.,  when  the  premiums  are  regularly  paid 
when  due,  the  insurer  shall  have  the  right  to  deduct  any 
accruing  payment  for  the  current  year  not  then  due. 
In  other  words  the  right  to  deduct  from  the  face  of 
the  policy  the  installments  not  due  attaches  only  where 
the  insured  regularly  meets  his  payments  at  maturity, 
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and  dies  before  all  of  the  payments  for  the  current  year 
become  due. 

In  case  of  a  default  of  any  moneys  due  under  the 
contract,  it  ipso  facto  becomes  null  and  void. 

But  it  is  said  that  the  contract  of  insurance  is  a  con- 
tract for  annual  insurance,  and  that  the  right  of  the 
insured  and  insurer  must  be  determined  from  the  status 
of  the  parties  at  an  anniversary  of  the  policy. 

Concede  that  it  is  an  annual  insurance,  still,  it  is  an 
annual  insurance  with  the  payments  to  be  made  quar- 
terly. It  is  expressly  provided  that  a  failure  to  make 
any  payment  when  due  will  work  a  forfeiture ;  hence  the 
annual  insurance  is  subject  to  the  voluntary  default  of 
the  insured. 

The  privilege  of  paying  the  annual  premium  in  quar- 
terly installments  was  evidently  for  the  convenience  of 
the  insured.  Ordinarily,  these  premiums  are  payable 
as  a  whole  in  advance  for  the  term  of  one  year.  The 
failure  to  pay  the  whole  of  the  premium  in  such  a  case 
works  a  forfeiture  in  the  event  that  it  is  so  provided. 
In  this  instance  the  result  is  the  same,  upon  the  failure 
of  the  insured  to  meet  his  quarterly  payments  when  due. 
At  the  end  of  any  quarter  there  is  no  obligation  im- 

* 

posed  upon  the  insured  to  pay  the  next  succeeding 
quarter ;  his  failure  to  pay  works  a  forfeiture  of  his  con- 
tract, but  the  company  cannot  compel  him  to  pay  the  re- 
maining installments.  In  the  event  of  the  death  of  the 
insured,  before  the  end  of  the  first  quarter,  or  any  suc- 
ceeding quarter,  if  he  has  paid  his  premiums  when  due, 
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his  representatiyes  are  entitled  to  collect  his  insurance. 
In  the  absence  of  any  provision  permitting  the  company 
to  deduct  from  the  face  value  the  remaining  install- 
ments for  the  year,  the  insured  would  receive  the  face 
value  of  the  policy,  having  paid  one-fourth,  two-fourths, 
etc.,  as  the  case  may  be,  of  the  annual  premium.  In 
order  to  avoid  this,  the  company  said  to  the  insured, 
"You  pay  your  premium  in  installments;  if  you  meet 
those  installments  regularly  when  due  and  die  before 
all  of  the  installments  have  become  due^  we  will  pay 
the  face  value  of  the  policy,"  ^less  any  unpaid  portion 
of  the  yearly  payments."  In  other  words,  the  company 
reserves  the  right  to  deduct  the  dues  for  the  current 
year  accruing  but  not  due.  Thus,  in  the  event  of  a  loss, 
while  the  contract  is  in  force,  to  preserve  to  itself  the 
right  to  collect  the  unpaid  portion  of  the  annual  pre- 
mium.  In  the  case  of  a  default  in  the  payment  of  any 
installment  when  due,  the  poliqy  is  no  longer  an  exist- 
ing contract,  and  the  insurer  has  no  right  to  collect  the 
remaining  installments. 

As  wad  said  by  the  court  in  the  case  of  McCorinell  v. 
Asaur.  8oc.,  92  Fed.,  769,  34  C.  0.  A.,  663,  where  the 
court  was  called  upon  to  construe  a  provision  similar 
to  the  one  in  question:  "It  is  an  annual  policy  on 
which  the  premium  is  payable  by  quarterly  installments 
leaving  the  insured  at  liberty  to  drop  it  at  any  quarter, 
and  imposing  no  liability  on  the  part  of  the  company, 
unless  the  quarterly  payment  is  made,  when  due.  If, 
ho^^'eve^,  the  insured  died  at  the  end  of  the  first  quarter 
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of  the  current  year,  the  insurance  company  receives  only 
one-quarter  of  the  annual  premium  instead  of  the  whole. 
It  has  insured  the  deceased  for  a  year,  subject  to  his 
voluntary  default  He  has  died  and  the  policy  is  earned. 
He  should  pay  the  whole  year's  premium  therefor,  but 
has  only  paid  one-quarter's  premium.  To  meet  this  in- 
justice^ the  proviso  was  introduced  that  if  the  insured 
should  happen  to  die  before  the  whole  of  said  quarterly 
payments  should  have  become  due  then  the  company  will 
be  entitled  to  deduct  the  premiums  for  all  subsequent 
quarters  of  that  current  year  from  the  amount  of  the 
policy.  That  proviso  is  not  meant  to  apply  to  the  case 
of  a  defaulted  payment,  but  only  to  a  case  where  the 
payments  are  regularly  made  as  they  become  due,  and 
where  all  the  installments  have  not  become  due  on  the 
death  of  the  insured.  In  this  case,  there  was  a  failure 
to  pay  a  quarterly  installment  on  the  day  fixei.  As 
a  consequence  the  i)olicy  became  forfeited/' 

The  above  case  was  based  upon  the  authority  of  In- 
surance Co.  V.  Sheridan^  8  H.  L.  Cas.,  745.  In  that  case, 
the  i)olicy  contained  a  provision  that  the  annual  pre- 
mium for  the  whole  term  was  £33  payable  by  quarterly 
installments.  If  the  insured  should  die,  having  paid  his 
premiums  when  due,  the  policy  would  be  payable  for  the 
sum  insured.  "But  if  the  insured  died  before  the  whole 
of  the  quarterly  payments  shall  have  become  payable 
for  the  year,  the  directors  may  deduct  from  the  sum 
insured  the  whole  of  the  premium  for  that  year." 
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The  insured  died  after  the  third  installment  became 
due,  but  before  it  waa  paid. 

The  house  of  lords,  through  Lord  Campbell,  held  the 
contract  to  be  an  insurance  from  quarter  to  quarter,  but 
that  the  payment  of  the  quarterly  installments  was  a 
condition  precedent  to  the  right  to  continue  the  policy 
as  an  existing  contract.  Lord  Cramworth,  while  agree- 
ing with  Lord  Campbell  as  to  the  result  reached,  was 
of  the  opinion  that  the  insurance  was  an  annual  insur- 
ance with  the  payments  due  quarterly,  and  the  failure 
to  pay  any  installment  when  due  worked  a  forfeiture 

• 

of  the  contract.  Said  Cramworth:  "The  proviso  (re- 
ferring to  the  clause  giving  the  insurer  the  right  to 
deduct  unpaid  portions  of  premiums)  is  not  meant  to 
apply  to  the  cause  of  a  default  in  payment  when  due,  but 
to  a  case  where  the  regular  payments  had  been  made 
as  they  became  due,  but  where  all  had  not  become 
due." 

The  case  of  Hotcard  v.  Continental  Ins.  Co,,  48  Cal., 
229,  is  also  in  point.  There  the  policy  provided  for 
the  payment  of  an  annual  premium  in  advance,  or  if  the 
insured  saw  fit  twice  yearly  or  thrice  yearly  in  advance. 
Further,  that  if  the  insured  should  die,  to  pay  the  face 
value  after  deducting  any  balance  of  the  year's  premium. 
There  was  a  provision  for  forfeiture  for  failure  to  pay 
when  due  any  moneys  required  to  be  paid  under  the 
policy.  The  insured  elected  to  pay  his  premium  thrice 
yearly,  paying  one-third  upon  the  delivery  of  the  policy. 
He  died  after  the  second  installment  became  due  and 
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remained  unpaid.  In  a  suit  upon  the  policy,  in  which 
the  claim  was  made  that  the  provision  giving  the  insurer 
the  right  "to  deduct  the  balance  of  the  dues  for  the  cur- 
rent year'*  extended  to  the  insured  credit  for  the  pay- 
ment of  his  other  installments  until  the  last  installment 
fell  due,  the  court  held:  "First,  the  payment  of  the 
'installment  did  not  extend  to  the  insured  credit  for  the 
other  installments  until  the  end  of  the  year,  but  that 
they  should  have  been  paid  when  due."  Further,  "less  the 
balance  for  dues  for  the  current  year*'  did  not  have 
the  effect  of  extending  such  credit,  but  that  the  mean- 
ing of  those  words  was  that  the  company  could  deduct 
any  installment  not  due  at  the  death  of  the  insured,  not 
only  that  the  company  was  compelled  to  pay  the  face  of 
the  policy  and  deduct  therefrom  an  overdue  installment. 
The  court  said:  "We  agree  that  it  was  intended  in 
case  of  the  death  of  the  insured  before  one  or  more 
installments  became  due  that  the  company  should  deduct 
from  the  amount  insured  the  balance  of  the  current 
year's  premium.  But  we  do  not  think  as  a  consequence 
of  this  right,  reserved  by  the  insurer,  the  insured  was 
relieved  of  the  necessity  of  paying  any  installment  when 
it  was  agreed  it  should  be  paid.  The  company  was 
authorized  to  deduct  any  installment  not  due  at  death ; 
but  was  not  compelled  to  pay  the  sum  insured,  with  the 
right  to  deduct  an  installment  overdue  when  death  oc- 
curred." 

Thus  construing  the  several  clauses,  effect  is  given 
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to  all  stipnlations  of  the  contract;  but  to  sustain  the 
view  of  respondent,  it  would  be  necessary  to  ignore  the 
portion  of  the  policy  which  fixes  the  thrice  yearly  pay- 
ments, and  making  the  policy  read  that  the  payments 
be  made  one-third  at  the  beginning  of  the  year.  Pri- 
marily, the  whole  of  the  annual  premium  was  payable 
in  advance.  The  consideration  for  the  policy  was  the 
payment  of  the  whole  premium ;  if  not  paid,  the  policy 
to  lapse.  But  the  option  was  given  the  insured  to  pay 
thrice  yearly  in  advance.  In  the  first  case,  there  was 
no  obligation  to  i>ay  the  sum  insured  unless  the  thrice 
yearly  payments  were  made  when  due. 

As  said  by  the  court  in  Werner  v.  Insurance  Co.,  11 
Daly  (N.  Y.),  176,  complainant  loses  sight  of  the  man- 
ner in  which  the  payments  are  to  be  made,  that  is,  upon 
the  days  named  in  the  policy.  Certainly  the  quarterly 
payments  were  due  on  the  days  named,  the  provision 
for  forfeiture  provide  that  any  moneys,  required  to  be 
paid  under  the  policy,  must  be  actually  paid,  when  due, 
otherwise  the  policy  becomes  void.  Confessedly,  there 
was  a  payment  due  on  the  policy  December  30,  1904, 
but  no  payment  made.  The  insured  died  fifteen  days 
in  default,  and  no  tender  until  after  his  death.  Under 
the  plain  terms  of  the  policy  it  had  ceased  to  be  an 
existing  contract. 

The  fallacy  in  the  contention  of  counsel  for  com- 
plainant lies  in  his  claim  that  the  insured  was  entitled 
to  one  year's  insurance  from  March,  1904  (anniversary 
of  policy),  absolutely.     Whereas,  the  contract  is  that 
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he  is  entitled  to  such  insurance  only  upon  the  condition 
that  he  pays  his  premiums  when  due, 

Mr.  Joyce  says:  "If  the  stipulation  is  that  the  an- 
nual premium  shall  be  paid  quarterly  in  advance  upon 
specified  days,  or  the  policy  shall  be  forfeited,  the  party 
will  be  held  strictly  to  the  performance  of  such  a  condi- 
tion, and  the  contract  becomes  terminated  by  a  non- 
payment as  stipulated.  And  this  is  so  even  though  other 
portions  of  the  contract  refer  to  ^annual  insurance'  or 
^yearly  premium.'  And  though  the  policy  provides  that 
if  all  of  the  quarterly  payments  have  not  been  made 
when  the  insured  dies,  the  company  may  deduct  the 
whole  unpaid  balance  of  that  year's  premium  from  the 
amount  of  the  policy."    Volume  2,  sec.  1108. 

This  is  a  hard  case,  but  by  no  means  an  unusual  one ; 
where  a  party  has  failed  to  comply  with  the  require- 
ments of  his  policy,  and  death  coming  unexpectedly,  he 
has  lost  all  benefits  under  it  by  its  plain  provisions. 

Complainant  insisted  upon  a  jury  trial  in  the  court 

below,  but  did  not  make  demand  for  same  according  to 
the  rule  of  the  court.  Moreover,  there  does  not  appear 
to  be  any  disputed  question  of  fact  material  to  the  de- 
cision of  the  case  involved  in  it 

It  is  said  that  complainant  is  entitled  to  recover  the 
I)enalty  prescribed  by  Acts  1901,  p.  248,  c.  141. 

Inasmuch  as  complainant,  in  our  view  of  the  case,  is 
not  entitled  to  recover  the  insurance,  it  follows,  as  a 
matter  of  course,  she  cannot  recover  any  penalty  for 
withholding  it. 

The  decree  of  the  court  below  is  affirmed,  with  costs. 
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St.   Louis,    Iron    Mountain   &   Southern   Railway 
Company  et  al.  v.  Howard  Hatch  et  al. 

{Jackson.    April  Term,  1906.) 

1.  VEBDIOT.  For  plaintiff  for  indignitiM  inflicted  upon  her 
while  a  passenger  in  a  railroad  sleeping  car  is  supported  by 
the  evidence  stated. 
The  evidence  stated  in  the  opinion  la  sufficient  to  support  a  ver- 
dict for  four  thousand  and  five  hundred  dollars  in  favor  of  the 
plaintiff  in  an  action  against  a  railroad  company  and  a  sleeping 
car  company  for  indignities  and  outrages  inflicted  upon  her 
hy  men  while  she  was  a  passenger  in  the  sleeper.  (Post,  pp. 
682-590.) 

9.  SLEEPING  GAB  COMPANIES.    Degree  of  care  to  be  exer- 
cised toward  passengers. 
A  sleeping  car  company  is  required  to  exercise  only  ordinary  and 
reasonable  care  and  diligence  In  watching  over  Its  passengers 
to  protect  them  from  assault  and  injury.     (Post,  p.  590.) 

8.  COMMON    CABBIEBS.    I>egree  of  vigilance  to  be  exercised 

toward  passengers. 
Carriers  of  passengers  are  required  to  exercise  a  high,  if  not  the 
highest,  degree  of  vigilance  to  protect  their  passengers,  not  only 
from  their  own  employees,  but  from  fellow  passengers  and  from 
strangers.     (Post,  p,  590.) 

4.  SAME.  No  complaint  can  be  made  of  error  in  the  charge  by 
the  party  in  whose  favor  the  error  was  made. 
In  an  action  against  a  railroad  company  and  a  sleeping  car  com- 
.  pany,  based  upon  their  negligence  in  failing  to  protect  a  passen- 
ger, the  railroad  company  cannot  complain  that  the  trial  Judge 
imposed  a  lower  burden  upon  it,  as  to  the  care  required  toward 
its  passengers,  than  the  law  would  exact.    (Post,  pp.  590,  691.) 
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6.  SLEEPING  OAB  COMPANIES.  Cannot  complain  of  error  in 
the  charge  made  in  favor  of  the  railroad  company  jointly  sued 
with  it,  when  not  injurious  to  it. 
In  an  action  against  a  railroad  company  and  a  sleeping  car  com- 
pany, based  upon  their  negligence  in  failing  to  protect  a  passen- 
ger, the  sleeping  car  company  cannot  complain  of  a  charge  im- 
posing a  lower  burden  upon  the  railroad  company,  as  to  the  care 
required  for  the  protection  of  its  passengers,  than  the  law  would 
exact,  where  such  error  in  favor  of  the  railroad  company  did  not 
result  in  injury  to  the  sleeping  car  company,  and  where  the 
charge  as  to  the  sleeping  car  company  was  correct  (Post,  pp, 
590,  591.) 

6.  COMMON  CABBIEBS.  Care  required  of  railroads  and  sleep- 
ing car  companies;  liability  fpr  negligence  is  not  escaped  be- 
cause injury  to  passengers  was  not  anticipated. 

A  railroad  company  and  a  sleeping  car  company  cannot  escape  li- 
ability for  indignities  inflicted  upon  a  passenger  in  the  sleeper, 
upon  the  ground  that  there  was  no  reason  for  supposing  that 
any  such  wrong  would  be  committed,  where  their  employees 
were  absent  from  the  sleeper  for  two  hours,  and  failed  to'an* 
swer  any  of  the  numerous  bell  calls,  for  this  is  not  the  exercise 
of  the  vigilant  care  exacted  of  the  railroad  company,  nor  of  the 
reasonable  care  required  of  the  sleeping  car  company.  {Post, 
pp,  591-593.) 

Cases  cited  and  distinguished:  Ferry  Cos.  v.  White,  99  Tenn., 
263;  Connells  v.  Railroad,  93  Va.,  44;  Batton  v.  Railroad,  77  Ala., 
691. 

7.  CHAROB  OF  COURT.  Refusal  of  requests  stating  theory  of 
one  party  is  not  error,  where  the  charge  is  proper  without 
stating  the  theory  of  either  party,  when. 

Where  the  trial  judge  properly  charges  the  law  so  that  it  is  an  in- 
telligent guide  to  the  jury  in  reaching  a  correct  solution  of  the 
case,  as  they  might  adopt  the  theory  of  facts  of  the  plaintifE 
or  of  the  defendant,  his  refusal  to  charge  requests  embracing 
the  theory  of  one  party  is  not  error,  where  he  did  not  undertake 
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to  state  the  theory  of  either  party,  even  though  the  propositions 
of  law  embodied  In  the  requests  are  sound.    {Post,  p,  693.) 

8.  SUPBEKE  OOUBT  PBACTIOE.  Objection  to  charge  not 
made  in  motion  for  new  trial  will  not  be  considered  by  the 
supreme  court,  when. 
Assignments  of  error  as  to  the  charge  of  the  trial  Judge  not  called 
to  his  attention  In  the  motion  for  a  new  trial,  as  was  required 
by  a  rule  of  the  court,  cannot  be  considered  by  the  supreme 
court    lPo$t,  p.  693.) 


FROM  SHBLBT. 


Appeal   from   Circuit   Court  of   Shelby   County. — 
Wai/tbb  Malonb,  Judge. 

MgFarland  ft  Canada  and  Thos.  H.  Jackson,  for 
Railroad  Co.  and  Sleeping  Car  Co. 

EwiNG  ft  Williamson,  for  Hatch. 


Mr.  Chibf  Justice  Beard  delivered  the  opinion  of  the 
Court. 

Mrs.  Hatch,  one  of  the  defendants  in  error,  accom- 
panied by  three  small  children,  the  oldest  of  them  being 
only  five  years  of  age,  took  passage  on  a  train  of  the  rail- 
way company,  named  above  as  one  of  the  plaintiffs 
in  error,  at  Houston,  Texas,  to  make  the  journey  from 
that  point  to  Memphis,  Tennessee.    Having  a  ticket  not 
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only  of  the  railway  company,  but  of  the  Pullman  Com- 
pany, she  took  passage  in  a  car  of  the  latter  company, 
constituting  a  part  of  the  train  on  which  she  was  a  i>as- 
senger.  Her  route  carried  her  through  Texarkana,  Ar- 
kansas, which  point  she  reached  about  ten  o^clock  at 
night.  There  it  was  necessary  for  her  to  change  sleep- 
ers, she  having  ridden  in  a  St.  Louis  sleeper  from  Hous- 
ton, Texas,  to  that  place.  Traveling  without  her  hus- 
band or  any  male  attendant,  and  having  charge  of  her 
three  small  children,  a  Mr.  Tucker,  a  citizen  of  Mem- 
phis, who  was  a  passenger  with  her  from  Houston,  aided 
her  in  making  the  change  at  Texarkana.  In  the  sleeping 
car  to  which  she  was  transferred  there  were  three  pas- 
sengers besides  herself  and  her  children.  When  the 
change  was  made  the  berths  that  were  to  be  occupied  by 
these  passengers  had  already  been  made  up  by  the  porter 
of  the  sleeper.  She  was  assigned  to  the  lower  berth 
of  section  12.  This  berth  was  at  the  rear  of  the  car,  as 
the  train  was  going  towards  Memphis,  and  next  to  the 
drawing  room.  The  berth  assigned  to  Mr.  Tucker  was 
about  the  center  of  the  car.  Across  the  aisle  from  him 
a  lady,  whose  name  is  unknown,  occupied  the  lower 
berth  of  that  particular  section. 

Immediately  upon  this  change  having  been  made,  Mrs. 
Hatch  prepared  her  children  to  retire  for  the  night,  and 
placed  them  in  the  berth  to  which  her  ticket  entitled 
her.  Having  done  this,  she  took  a  seat,  immediately 
opposite  this  berth.  Being  in  delicate  health,  this  seat 
was  taken  in  order  that  she  might  have  the  benefit  of 
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the  fresh  air  which  came  through  the  open  window.  Ac- 
cording to  her  testimony,  she  sat  there  for  an  hour,  and 
then  dropped  off  to  sleep,  from  which  she  was  suddenly 
aroused,  according  to  her  testimony,  by  the  appearance 
of  two  men  whom,  at  the  moment,  she  thought  to  be 
robbers.  One  of  these  parties  had  a  revolver  protrud- 
ing from  his  hip  pocket,  and  the  other  wore  a  slouch 
hat  and  was  in  his  shirt  sleeves,  having  his  coat  under 
his  arm.  She  was  accosted  by  these  parties,  one  of  whom 
put  his  arms  around  her  and  made  her  an  indecent  prop- 
osition. She  struggled  to  get  away,  and  at  last,  with 
almost  superhuman  strength,  according  to  her  state- 
ment, she  broke  away  from  the  man  and  in  doing  so  fell 
against  the  car  and  cut  her  head.  While  this  was  taking 
place,  there  was  neither  conductor  nor  porter  in  the  car 
within  range  of  her  vision.  Mr.  Tucker  had  retired,  and 
the  lady  opposite  was  also  in  her  berth.  The  only  other 
person  who  was  up  at  that  time  was  a  Mr.  Polonius,  who, 
according  to  his  statement,  was  seated  in  the  smoking 
department  and  at  its  further  or  front  end.  Mrs.  Hatch 
states  that,  immediately  after  she  was  released,  these 
two  men  left,  going  toward  the  St.  Louis  sleeper,  w^hich 
was  immediately  in  the  rear ;  that  she  at  once  twice  rang 
the  bell  and  no  one  came  to  her  aid ;  that  she  then  rushed 
to  Mr.  Tucker's  berth,  calling  upon  him  for  assistance, 
A^'hen  she  saw  these  men  coming  back,  and  as  they  passed 
her  one  of  them  patted  her  on  the  cheek,  attempted  to 
put  his  arms  around  her,  and  applied  to  her  terms  of 
endearment. 
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Prom  this  alleged  outrage  upon  her,  and  its  alleged 
effect  upon  her  sensibilities  and  health,  the  present  suit 
was  brought ;  her  husband  joining  as  a  co-plaintiff.  The 
averments  of  the  declaration  cover  the  statements 
which  she  afterward  detailed  in  her  testimony  as  a  wit- 
ness upon  the  trial  of  the  suit,  and  were,  in  substance, 
as  set  out  above.  The  gravamen  of  her  complaint  is  that 
the  plaintiffs  in  error  failed  to  render  her  that  care  and 
watchfulness  with  a  view  to  her  protection  as  a  passen- 
ger which  the  law  exacted  of  them.  Upon  the  trial  of 
the  case,  the  jury  rendered  a  verdict  of  f  4,500  against 
the  two  companies,  and,  their  motions  for  new  trial  hav- 
ing been  overruled,  an  appeal  in  the  nature  of  a  writ 
of  error  from  the  judgment  rendered  on  that  verdict 
has  been  prosecuted  by  them. 

To  show  negligence  upon  the  part  of  the  two  com- 

■ 

panics,  Mrs.  Hatch  testified  that  from  the  time  the  con- 
ductor, immediately  after  she  had  entered  the  sleeper 
at  Texarkana,  took  up  her  tickets,  until  she  fell  asleep, 
a  period  of  one  hour,  no  one  but  the  passengers  were  in 
the  sleeper,  and  that  it  was  only  after  these  two  men 
disappeared,  or  were  in  the  act  of  disappearing,  from 
the  car,  subsequent  to  the  outrage  complained  of,  she 
saw  the  conductor  and  porter;  that  not  only  did  she  get 
no  response  to  the  bell,  which  she  twice  rang,  but  that, 
while  she  sat  by  the  window  before  falling  asleep,  the 
lady  in  the  berth  across  the  aisle  from  Mr.  Tucker  rang 
several  times  and  failed  to  get  a  reply  from  any  one  in 
charge  of  the  car.  She  states  that,  when  she  was  aroused 
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from  sleep,  at  least  two  hours  had  elapsed  from  the  time 
of  taking  her  seat  by  the  window,  and  that  it  was  about 
twelve  o'clock  when  she  called  Mr.  Tucker.  The  latter 
was  examined  bb  a  witness  in  the  case,  and  he  testified 
that  he  never  saw  Mrs.  Hatch  before  the  morning  of 
this  incident,  and  that  he  helped  her  with  the  children 
from  one  car  to  the  other  at  Texarkana,  as  she  had  al- 
ready testified.  He  then  added:  "I  do  not  recall  the 
time,  but  I  think  it  was  about  half  past  ten  that  I  retired 
to  my  berth,  having  disrobed  as  I  would  have  at  home, 
and  I  was  soon  asleep.  I  think  it  must  have  been  twelve 
o'clock,  it  may  have  been  sooner  or  later,  that  I  heard 
her  voice :  *0h,  Mr.  Tucker !  Oh,  Mr.  Tucker !  These 
men  are  interfering  with  me.'  I  was  aroused  from  sound 
slumber,  and  did  not  know  what  it  was,  and  a  moment 
later  I  heard  the  voice  right  outside  of  my  berth,  and  I 
put  my  head  out  and  said,  *  What's  the  matter?'  and  I 
saw  two  men  walking  down  the  aisle,  and  they  had 
their  backs  turned  toward  me,  and  I  spoke  pretty  roughly 
to  them,  and  one  of  them  said  something  and  went  on." 
Mr.  Tucker  states  that,  being  thus  roused  by  Mrs. 
Hatch,  he  dressed  as  rapidly  as  possible,  and,  upon  as- 
certaining from  Mrs.  Hatch  what  had  occurred,  he  took 
his  pistol  and  went  fonvard  for  the  purpose  of  finding 
these  men.  When  asked  with  regard  to  the  conductor, 
and  as  to  when  he  found  him,  he  made  the  following 
reply :  "It  was  some  time  afterwards.  I  do  not  know 
hardly  that  I  could  gauge  time,  under  such  circum- 
stances, but  it  was  near  ten  or  twelve  minutes  after 
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that.  But  the  impression  to  me  was  that  he  came  in 
the  back  of  the  car."  The  record  shows  that  the  sleeping 
car  conductor  was  in  diarge  of  both  the  Memphis  and 
St.  Louis  sleepers^  and  was  at  the  time  riding  in  the 
latter  sleeper.  With  regard  to  the  porter,  as  well  as 
the  conductor,  the  following  questions  and  answers  were 
made  by  him: 

* -Q.  And  do  you  not  know  during  that  time  of  a  porter 
or  conductor  being  in  the  car? 

"A.  No,  sir. 

"Q.  And  the  porter  came  into  the  car  after  the  occur- 
rence? 

"A.  Yes,  sir;  that  is  my  impression." 

On  cross-examination,  Mr.  Tucker  stated  that  he  was 
quite  sure  that  he  did  not  see  the  porter  until  he  re- 
turned to  the  sleeping  car  after  having  made  a  search  in 
the  car  in  front  for  the  men  who  had  committed  this 
outrage.  He  was  then  asked  by  the  counsel  for  the  de- 
fendants below  if  it  was  not  possible  that  the  porter  may 
have  gone  forward  and  returned  to  the  other  car  in 
search  of  the  conductor,  while  he  (Tucker)  was  making 
his  search,  and  he  says  that  he  does  not  think  such  was 
the  case,  for  the  reason  that  he  was  sitting  on  the  edge 
of  his  berth  slipping  on  his  shoes  preparatory  to  the 
search  which  he  immediately  started  upon,  and  he  does 
not  think  it  possible  for  any  one  to  have  passed  without 
his  noticing  it,  and  if  any  one  had  attempted  to  pass  he 
would  certainly  have  known  it 

This  cross-examination  to  which  Mr.  Tucker  was  sub- 
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jected  was  in  view  of  the  testimony  which  was  subse- 
quently elicited  from  the  porter  of  the  car,  who  stated 
that  he  was  in  the  lady's  toilet  in  the  rear  of  the  sleeper 
cleaning  up  broken  glass  at  the  time,  and  heard  the 
alarm  and  rushed  out,  meeting  the  lady  (meaning  Mrs. 
Hatch )  five  feet  from  the  door  in  the  aisle,  and  she  said, 
"Oh,  porter,  there  are  two  drunken  men  in  the  car,*' 
and  with  surprise  at  the  statement  he  rushed  to  the 
front  in  search  of  the  men ;  that  he  did  not  see  any  one, 
and  he  said  to  the  man  in  the  smoking  apartment,  "Did 
you  see  any  men  in  the  car  there?'*  but  he  added  that 
he  thought  he  saw  the  back  of  one  of  the  men  as  he 
passed  out  of  the  far  end  of  the  sleeper;  "that  the  men 
disappeared  about  the  time  Mrs.  Hatch  spoke  to  him." 
The  porter  further  stated  that  he  was  absent  from  the 
bodv  of  the  car  but  two  or  three  minutes;  that  at  the 
time  he  left  it  Mrs.  Hatch  appeared  to  be  sleeping,  and 
that  all  the  passengers  had  retired  with  the  exception 
of  the  gentleman  who  was  in  the  smoker;  that,  if  the 
bell  was  rung,  he  did  not  hear  it,  as  it  was  situated  at 
the  opposite  end  of  the  sleeper,  separated  from  him  by 
the  swinging  doors  and  the  closed  doors  of  the  apart- 
ment in  which  he  was,  for  a  short  space  of  time,  en- 
gaged in  gathering  up  the  broken  fragments  of  glass 
which  had  fallen  to  the  floor. 

In  addition  to  the  testimony  of  the  porter,  who,  ac- 
cording to  his  statement,  was  engaged  from  time  the 
train  left  Texarkana  until  two  or  three  minutes  before 
this  outrage,  in  a  diligent  watch  of  the  car,  the  plain- 
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tiffs  in  error  introduced  as  witnesses  Mr.  Polonius  (the 
gentleman  who  sat  in  the  smoker),  who  stated  that  he 
saw  the  two  men  in  question  pass  the  door  of  the  smoker 
going  in  the  direction  of  the  front  of  the  sleeper,  and 
that  his  attention  was  attracted  to  them  by  some  pecul- 
iarity of  their  dress ;  that  afterward  Mr.  Tucker  came  by 
on  his  search  for  them;  and  that,  being  advised  that 
something  unusual  had  occurred,  fearing  Mr.  Tucker 
might  get  into  difficulty  and  need  assistance,  he  accom- 
panied him.  Failing  in  the  search,  they  returned  to 
the  sleeper,  and  found  Mrs.  Hatch,  and  the  two  then 
had  a  conversation  with  her,  in  which  they  undertook  to 
quiet  her  apprehensions.  According  to  the  testimony 
of  Mr.  Polonius,  the  impression  made  upon  him  by.  Mrs. 
Hatch  was  that  the  wrong  of  which  she  complained,  and 
which  had  given  her  the  alarm,  was  that,  in  passing,  one 
of  these  men  had  stumbled  and  put  his  hand  into  her 
berth  or  parted  the  curtains.  In  other  words,  according 
to  his  statement,  the  incident  was  of  trifling  importance, 
with  regard  to  which  Mrs.  Hatch  was  unnecessarily 
alarmed.  The  jury,  however,  accepted  the  testimony 
of  Mrs.  Hatch,  not  only  with  regard  to  the  outrage,  but 
also  as  to  the  protracted  absence  of  the  conductor  and 
the  porter  from  the  car,  and  we  see  no  reason  on  this 
record  why  they  should  not  have  so  done.  It  follows 
that  there  is  material  evidence  supporting  the  averments 
of  the  declaration,  both  with  regard  to  the  extent  of  the 
outrage,  the  conditions  under  which  it  was  perpetrated, 
and  the  absence  from  the  car  of  those  whose  duty  it  was 
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to  exercise  care  and  watchfulness,  not  only  of  the  prop- 
erty, but  also  of  the  persons,  of  those  committed  to  their 
custody. 

The  trial  judge  in  this  case  gaye  an  admirable  charge 
to  the  jury.  It  was  clear  in  its  statements,  and,  without 
being  meager,  had  the  quality  of  brevity  which,  added  to 
its  clearness,  made  it  what  a  charge  should  be,  an  intel- 
ligent guide  to  the  jury  in  making  up  their  verdict  The 
only  error  in  the  statement  of  the  proposition  of  law 
which  was  made  was  in  favor  of  the  railroad  company, 
in  that  he  stated  that  with  regard  to  it,  as  well  as  the 
Pullman  Company,  the  rule  of  law  was  that  only  ordi- 
nary and  reasonable  care  and  diligence  in  watching  over 
its  passengers  to  protect  them  from  assault  and  injury 
was  required.  This  was  a  sound  proposition,  so  far  as 
the  Pullman  Ck)mpany  was  concerned,  but  not  as  to  the 
railroad  company.  From  the  latter  the  law  exacts  a 
high  degree  of  care  and  vigilance  as  to  passengers.  While 
not  an  insurer,  the  carrier  of  passengers  has  put  him 
under  the  burden  of  exercising  a  high,  if  not  the  highest, 
degree  of  vigilance  to  protect  his  passengers,  not  only 
from  his  own  employees,  but  from  fellow  passengers 
and  from  strangers.  So  it  is  that  the  railway  company 
cannot  complain  in  that  the  trial  judge  imposed  a  lower 
burden  upon  it  than  the  law  would  exact.  Nor  can  the 
Pullman  Company  be  heard  to  complain,  for  whatever 
error  was  committed  in  that  respect  by  the  trial  judge 
did  not  result  in  injury  to  it,  inasmuch  as  the  proposi- 
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tion  of  law  announced,  so  far  as  it  was  concerned,  was 
sound. 

But  the  insistence  is  made  for  both  companies  that, 
as  they  had  no  reasonable  ground  for  suspicion  that 
these  parties  would  enter  the  sleeper  .and  commit  this 
wrong  neither  can  be  charged  with  negligence  or  held 
liable  for  the  injury  resulting  to  Mrs.  Hatch  from  this 
wrong. 

It  is  true  that  the  rule  of  law  is,  a^  announced  in  Ferry 
Cos.  V.  White,  99  Temi.,  263,  41  S.  W.,  583,  585 :  "If 
there  was  nothing  on  the  part  of  the  passengers  or  other- 
wise to  create  in  the  minds  of  any  reasonable  person 
any  apprehension  of  danger,  the  defendant  cannot  be 
charged  with  negligence  or  held  liable  for  injuries  re- 
sulting therefrom.''  This  principle  is  supported  by  many 
authorities,  relied  on  by  plaintiffs  in  error  especially, 
an^  is  emphasized  in  the  cases  of  Connells,  Executor, 
V.  '&^Sc  0.  Ry.  Co.,  93  Va.,  44,  24  S.  E.,  467,  32  L.  R.  A., 
792,  57  Am.  St  Rep.,  786,  and  Batton  v.  8.  &  A.  B.  B. 
Co.,  77  Ala.,  591,  54  Am.  Rep.,  80. 

The  principle  announced  by  these  cases,  which  is  a 
limitation  upon  the  general  rule  of  liability  of  the  car- 
rier, is  altogether  sound,  but  it  comes  into  play  as  a 
matter  of  necessity,  only  when  the  carrier  is  diligent 
in  discharge  of  his  general  duty  to  his  passengers;  in 
other  words,  is  not  guilty  of  negligence.  It  was  not  in 
the  mind  of  any  court  announcing  this  principle  that 
where  the  carrier  was  guilty  of  abandoning  his  post, 
where  only  he  could  discharge  this  duty,  that  the  law 
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would  come  into  excuse  him  from  liability  for  an 
injury  resulting  from  such  negligence,  because  he 
had  neither  known  at  the  time  or  anticipated 
that  the  wrong  would  be  perpetrated.  It  would  hardly 
be  contended  that,  where  an  outrage  was  inflicted  by 
either  a  fellow  passenger  or  a  stranger  upon  one  travel- 
ing upon  a  railroad  train,  who  was  entitled  by  his  pas- 
senger relation  to  vigilant  care  upon  the  part  of  the  car- 
rier, the  carrier  would  be  absolved  from  liability  for  this 
wrong,  because  it  neither  knew  nor  reasonably  antici- 
pated it,  when  it  appeared  that  the  employees  in  charge 
of  the  train  were  gathered  in  the  baggage  car,  or  in  some 
other  remote  part  of  the  train,  where  they  had  been  for 
hours  before  the  outrage  occurred  and  at  the  time  of 
its  occurrence.  The  very  fact  that  they  were  so  gath- 
ered was  negligence  upon  their  part,  which  contributed 
to  the  injury,  and  in  such  case  the  rule  announced  in 
the  Femj  Co.'s  Case,  and  the  other  cases  referred  to, 
would  have  no  application.  No  more  could  it  be  applied 
in  the  present  case,  as  it  was  made  out  by  the  plaintiff 
below  and  accepted  by  the  jury,  where  the  conductor 
disappeared  immediately  after  taking  up  the  transporta- 
tion of  Mrs.  Hatch,  as  did  also  the  porter,  absenting 
themselves  from  the  car  in  which  she  was  riding  during 
the  interval  of  time  which  elapsed  between  leaving  Tex- 
arkana  and  twelve  o'clock  at  night.  There  was,  in  this 
absenting  themselves  from  the  sleeper  for  this  period  of 
time,  and  failing  to  answer  the  numerous  bells  that  were 
rung,  neither  the  vigilant  care  exacted  of  the  railroad 
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company,  nor  the  reasonable  care  required  of  the  Pull- 
man Company. 

But  it  is  said  on  the  part  of  the  Pullman  C5oanpany, 
that  the  trial  judge  was  in  error  in  declining  to  give 
certain  special  requests  that  were  submitted  by  its  coun- 
sel. These  requests  embraced  the  theory  of  that  com- 
pany upon  certain  proven  facts  with  the  propositions 
of  law  which  it  sought  to  have  applied  to  that  theory. 
Granting  that  they  were  entirely  sound,  yet  we  think 
that  the  trial  judge  cannot  be  put  in  error  for  declin- 
ing  to  give  these,  inasmuch  as  he  did  not  undertake  to 
state  the  theory  of  either  party  to  the  lawsuit,  but  laid 
down,  in  general  terms,  and  with  unusual  clearness, 
sound  propositions  of  law  which  would  guide  the  jury 
in  reaching  a  correct  solution  of  the  case,  as  they  might 
adopt  the  theory  of  facts  of  the  plaintiffs  or  of  the  de- 
fendants. 

So  far  as  the  more  important  assignments  of  error 
submitted  for  the  railroad  company  are  concerned,  we 
do  not  think  on  this  record  that  they  are  well  taken. 
The  matter  of  complaint  embraced  in  these  two  assign- 
ments were  not  called  to  the  attention  of  the  trial  judge, 
in  the  motion  for  a  new  trial,  as  was  required  by  a  rule 
of  that  court,  and  therefore  cannot  be  considered  here. 
Even,  however,  if  it  was  otherwise,  in  view  of  the  charge 
given,  there  is  nothing  of  which  it  can  complain. 

Judgment  aflSrmed. 

116  Tenn. — 38 
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Union  Railway  Company  v.  Chickasaw  Cooperage 

Company. 

(Jackson.    April  Term,  1906.) 

1.  STABS  BS0I8I8.  Bule  ol  property  establiahed  as  to  part  of 
a  public  promenade  and  public  landing  is  applicable  to  the 
whole  thereol 
An  adjudication  and  decision  involying  a  part  of  a  tract  of  land 
dedicated  to  a  city  for  a  public  promenade  and  public  landing 
and  establishing  a  rule  of  property  with  respect  thereto  becomes 
a  rule  of  property  as  to  the  whole  public  promenade  and  public 
landing,  which  must  be  adhered  to  by  the  courts,  regardless  of 
the  merits  of  the  original  legal  controversy.    (Post,  pp,  611-616.) 

Cases  cited  and  approved:     Memphis  v.  Wright,  6  Yer.,  498;W11- 
kins  V.  Railroad,  110  Tenn.,  442. 

8.  SAKB.  Same.  Decisions  that  city  may  make  any  disposition 
of  a  public  promenade  and  public  landing  constitute  a  rule 
of  property  giving  it  the  right  to  divert  it  for  a  private  use. 

Decisions  adjudicating  that  a  municipal  corporation  was  the  own- 
er of  land  within  its  corporate  limits  dedicated  for  a  public 
promenade  and  public  landing,  and  had  the  right  to  make  any 
disposition  of  it  authorized  by  its  charter,  though  made  in  suits 
not  involving  a  diversion  of  the  land  to  a  private  purpose,  con- 
stitute a  rule  of  property  which  gives  the  city  a  right  to  divert 
'  it  to  private  uses.     (Post,  pp.  611-615.) 

Cases  cited  and  approved:    Memphis  v.  Wright,  6  Yer.,  498;  Wil- 
kins  V.  Railroad,  110  Tenn.,  442. 

8.  SAME.    Same.    Same.    Adjudication  of  city's  power  to  lease 
out  portions  of  public  landing  for  private  purposes  is  con- 
clusive as  to  subsequent  leases,  when. 
A    decision  adjudicating  that  such  portions  of  a  tract  of  land  ded- 
icated for  a  public  landing  as  are  not  needed  for  the  use  of  the 
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public  for  such  purpose  may  be  validly  leased  by  tbe  city  to  in« 
dlyidualB  for  private  purposes,  that  such  leases  are  not  ultra 
vires,  and  cannot  be  rescinded  at  the  suit  of  the  city,  unless  the 
land  is  needed  for  the  immediate  use  of  the  public  for  a  public 
landing,  is  conclusive  of  the  validity  and  enforceability  of  subse- 
quent leases  executed  by  the  city  to  individuals  for  private 
purposes.     {Post,  pp,  615-624.) 

Case  cited  and  approved:     Memphis  v.  Qrace,  MS.,  at  Jackson, 
April  term,  1874. 

4.  EHINENT  DOMAIN.  City's  grant  lor  raUroad  and  terminal 
facilities  on  its  public  landing  does  not  terminate  its  previous 
leases,  and  the  railroad  must  compensate  the  lessees. 
Where  a  city  leases  a  part  of  the  land,  dedicated  to  it  for  a  public 
landing,  to  individuals  for  private  purposes,  and  thereafter 
grants,  to  a  railroad  corporation  the  right  to  construct  railroad 
tracks  and  terminal  facilities  on  such  parts  so  leased,  the  rail- 
road's occupation  thereof  with  its  tracks  and  terminal  facilities 
is  exclusive  and  inconsistent  with  the  rights  of  the  indefinite 
public  and  necessarily  excludes  the  public  from  that  part  of  the 
landing,  but  having  the  consent  of  the  city,  it  may  so  occupy 
and  use  the  public  landing,  provided  it  exercises  its  right  of  em- 
inent domain,  and  makes  compensation  to  the  lessees.  (Post, 
pp,  620-622.) 

Case  cited  and  distinguished:    Hardy  v.  Memphis,  10  Hels.,  129. 


FROM  SHELBY. 


Appeal  from  the  Chancery  Court  of  Shelby  County. — 
F.  II.  Heiskell^  Chancellor. 
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MoFarland  &  Canosla,  for  complainant 
CARSOLLy  MgEbllar  &  BuLUNGTON,  for  defendant 


Mr.  Jtjstioe  MgAlister  delivered  the  opinion  of  the 
Court 

Complainant  railway  company,  claiming  the  right 
under  a  grant  from  the  city  of  Memphis  to  the  use  and 
occupation  of  a  portion  of  the  public  landing  situated 
upon  the  banks  of  Wolf  river,  exhibited  this  bill  for 
the  purpose,  first,  of  having  rescinded  and  annulled 
certain  leases  of  said  land  by  the  city  to  the  Chickasaw 
Cooperage  Company,  and  to  declare  the  use  and  occupa- 
tion of  said  landing  by  the  cooperage  company  a  nui- 
sance, and  for  the  removal  of  its  houses,  improvements, 
sawmill,  and  lumber  from  said  public  property.  The 
second  object  of  the  bill  is  to  enjoin  the  further  prosecu- 
tion of  a  condemnation  suit  of  the  Union  Railway  Com- 
pany against  the  Chickasaw  Cooperage  Company,  pend- 
ing in  the  circuit  court  of  Shelby  county. 

The  cooperage  company  answered  the  bill.  On  the 
final  hearing,  the  chancellor  sustained  the  bill  of  com- 
plainant, canceled  the  lease  of  the  city  of  Memphis  to 
the  Chickasaw  Cooperage  Company,  and  ordered  the 
removal  of  all  obstructions  from  said  public  landing, 
so  that  the  same  might  be  used  and  enjoyed  by  the 
public  for  the  purpose  for  which  it  was  originally  dedi- 
cated. 
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Thje  cooperage  company  appealed  and  has  assigned 
errors.    The  material  allegations  of  the  bill  are : 

(1)  That  at  the  time  of  the  laying  out  of  the  city 
of  Memphis  originally  upon  the  west  part  of  the  Eice 
5000-acre  tract  the  proprietors  of  said  town  site  set  aside 
and  dedicated  to  the  public  use,  as  a  wharf  and  public 
landing  for  all  time,  a  strip  of  land  situated  upon  the 
banks  of  Wolf  river,  a  navigable  tributary  of  the  Mis- 
sissippi river,  and  more  particularly  described  as  fol- 
lows :  ^'Beginning  at  a  point  150  feet  west  of  the  inter- 
section of  the  west  line  of  Chickasaw  or  Front  street 
with  the  south  bank  of  Bayou  Gayoso ;  thence  down  its 
south  bank  to  Wolf  river,  and  along  and  with  the  east 
bank  of  Wolf  river  to  where  the  line  of  Auction  street, 
if  extended,  would  strike  Wolf  river;  thence  east  along 
said  extension  of  Auction  street  to  a  point  within  150 
feet  of  the  west  side  of  Chickasaw  or  Front  street; 
thence  north  on  a  line  parallel  to  Front  street  or  Chick- 
asaw street  to  the  south  bank  of  the  Bayou  Gayoso." 

It  is  further  charged  in  the  bill  that,  because  of  the 
fact  that  some  question  had  arisen  as  to  the  absolute 
dedication  of  said  above  described  land  to  the  public  for 
a  wharf  and  landing  place,  the  original  proprietors  of 
the  city  of  Memphis  and  their  successors  did  on  the  18th 
day  of  September,  1828,  execute  an  instrument  to  put 
at  rest  forever  any  such  doubts,  and  among  other  things 
there  appears  in  said  instrument  the  following  language 
and  declaration  of  trust  with  reference  to  said  above- 
described  wharf  and  public  landing :    "In  relation  to  the 
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grant  lying  between  the  western  boundary  of  the  lots 
from  Nos.  1  to  24,  Inclusive,  and  from  the  same  line  con- 
tinued in  a  direct  course  to  the  south  bank  of  the  Bayou 
Oayoso  and  the  eastern  margin  of  Wolf  and  Mississippi 
rivers,  and  between  Jackson  street  extended  to  the  river 
and  the  said  south  bank  of  the  bayou,  it  was  the  original 
intention  of  the  proprietors  that  there  should  on  said 
ground  forever  be  a  landing  or  landings  for  public  pur- 
poses of  navigation  or  trade,  and  that  the  same  should 
be  forever  enjoyed  for  those  purposes,"  etc. 

(2)  The  bill  further  charges  that  said  land  was  ac- 
cepted by  the  public  and  by  the  city  of  Memphis  for 
the  purpose  for  which  it  was  dedicated,  and  was  for 
some  years  devoted  to  that  use,  and  was  used  exclusively 
as  a  landing  for  public  purposes  of  navigation  and  trade ; 
but  with  the  growing  needs  of  the  city  of  Memphis  and  its 
greatly  increased  commerce,  requiring  a  larger  public 
landing  and  more  river  front  than  had  been  originally 
set  aside  for  that  purpose,  the  strip  of  land  appearing 
upon  said  plat  of  the  original  town  site  as  the  "Pub- 
lic Promenade^'  was  also  used  for  a  public  landing  place 
and  public  wharf,  in  conjunction  with  said  public  land- 
ing above  described. 

(3)  The  bill  further  represents  that  said  public  land- 
ing is  of  especial  and  peculiar  value  to  the  city  of  Mem- 
phis and  the  public  and  to  your  complainant,  in  that  it 
affords  the  only  means  of  connection  between  the  various 
carriers  by  rail  entering  the  city  of  Memphis  and  the 
carriers  by  river ;  that  it  is  only  upon  this  landing,  here- 
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inbefore  described,  that  a  connection  can  be  had  by  the 
various  trunk  lines  entering  the  city  of  Memphis  with 
the  Mississippi  river  and  the  various  steamboat  and 
packet  companies  and  other  common  carriers  by  water 
which  ply  upon  the  same,  and  its  navigable  tributaries. 

It  is  then  stated  that  by  reason  of  the  peculiarly 
fortunate  situation  of  the  public  landing  and  Wolf  river 
a  direct  connection  can  be  made  between  the  carriers 
by  river  and  the  carriers  by  rail  in  a  cheap,  practical, 
and  convenient  manner,  which  will  be  of  incalculable 
benefit  and  importance  to  the  city  of  Memphis,  and 
especially  to  complainant. 

(4)  Complainant  further  represents  that,  recognizing 
the  great  need  of  the  city  of  Memphis  for  a  railway 
which  would  engage  in  the  industrial  or  terminal  busi- 
ness, and  more  especially  the  great  need  of  the  com- 
mercial interests  of  the  city  for  a  direct,  practical,  and 
convenient  connection  of  the  common  carriers  by  rail 
and  the  common  carriers  which  ply  upon  the  Mississippi 
river,  which  had  not  theretofore  existed,  your  complain- 
ant, the  Union  Railway  Company,  did  on  the  5th  day 
of  June,  1902,  enter  into  a  contract  with  the  city  of 
Memphis  whereby  it  was  granted  the  right  to  intersect 
with  and  run  upon  said  public  landing  above  described, 
so  that  it  might  property  serve  the  interests  of  the  public 
and  of  the  city  of  Memphis  by  receiving  freight  from 
the  carriers  by  river  at  that  point  for  transportation 
to  the  various  industries  located  and  to  be  located  along 
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its  line,  and  to  the  various  common  carriers  by  rail 
entering  the  city  of  Memphis. 

(5)  It  is  further  stated  that  complainant  did  on  the 
10th  day  of  August,  1903,  purchase  what  is  known  as 
lots  444,  443,  442,  441,  and  440  of  the  original  plan 
of  the  city  of  Memphis,  fronting  upon  Chickasaw  or 
Front  street,  and  also  upon  said  public  landing,  and 
that  it  is  the  owner  in  absolute  fee  simple  of  said  above- 
described  lots,  with  the  right  to  use  said  public  landing 
in  conjunction  with  the  same,  and  that  in  the  purchase 
of  said  lots  it  acquired  this  easement  and  right,  and  that 
this  public  landing  was  one  of  the  appurtenances,  priv- 
ileges, and  easements  of  and  to  said  lots  belonging, 
which  were  acquired  by  your  complainant,  the  Union 
Railway  Company,  and  that  it  was  and  is  the  purpose 
of  said  Union  Railway  Company  to  use  all  of  said  lots 
in  conjunction  with  its  line  of  railway  for  the  purpose 
of  receiving,  handling,  and  exchanging  freight  with  the 
carriers  by  river  by  means  of  said  public  landing,  and 
that  said  lots  are  valuable  only  for  this  purpose  and 
are  valueless  to  complainant  if  they  cannot  be  so  used. 

(6)  It  is  then  charged  that  on  the  27th  day  of  Septem- 
ber, 1898,  the  city  of  Memphis  executed  to  the  Chickasaw 
Cooperage  Company,  an  alleged  lease,  under  and  by 
virtue  of  which  said  company  claims  to  have  acquired 
the  right  to  use  and  occupy  a  portion  of  said  public 
land  for  a  period  of  ten  years  with  its  cooi)erage  plant 
and  in  the  discharge  of  its  private  business,  a  use  totally 
foreign  and  at  variance  with  the  use  of  said  land  for  a 
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public  landing  or  wharf;  that  on  the  14th  day  of  April, 
1899,  the  city  of  Memphis  also  made  an  alleged  lease 
to  Williams  &  Ck).  for  the  balance  of  said  public  land 
for  a  period  of  ten  years  beginning  on  the  17th  day 
of  October,  1900,  for  the  purpose  of  erecting,  maintain- 
ing, and  operating  logways,  handling  lumber  and  other 
materials,  and  for  the  construction  of  other  improve- 
ments proper  or  necessary  for  carrying  on  a  sawmill, 
box  factory,  and  lumber  business.  At  a  subsequent  date 
said  alleged  lease  to  Williams  &  Go.  was  assigned  and 
transferred  to  the  defendant,  the  Chickasaw  (Cooperage 
Company,  purporting  to  give  to  said  defendant  the 
right  to  construct  upon  the  entire  public  landing,  here- 
inbefore described,  cooperage  works,  logways,  and  all 
houses  and  improvements  proper  or  necessary  for  carry- 
ing on  a  sawmill,  box  factory,  lumber  business,  and  coop- 
erage works,  and  also  purporting  to  give  the  right  to 
the  said  defendant  to  close  up  the  streets  and  alleys  run- 
ning east  and  west  from  said  public  landing  to  Front 
or  Chickasaw  street 

(7)  Complainant  further  represents  that  the  Chick- 
asaw Cooperage  Company  is  a  private  corporation  en- 
gaged in  the  manufacture  of  barrels,  staves,  k^s,  and  in 
a  general  cooperage  business,  for  the  profit  of  its  stock- 
holders ;  that,  claiming  to  be  authorized  so  to  do  by  the 
above-described  so-called  leases,  it  has  taken  full,  com- 
plete, and  absolute  possession  of  said  public  landing 
hereinbefore  described;  that  it  has  erected  upon  the 
same  a  cooperage  plant,  dryhouse,  and  warehouse,  and 


602  TENNESSEE  REPORTS.       [116  Tenn. 

Railroad  v.  Coc^erage  Co. 

the  remainder  of  the  area  of  said  public  landing  not  so 
used  in  filled  with  lumber  and  staves  stacked  one  upon 
the  other  and  very  close  together,  using  and  consuming, 
together  with  said  improvements,  the  entire  area  of  said 
public  landing,  to  the  absolute  and  entire  exclusion  of 
all  other  i)ersons,  and  to  the  absolute  and  entire  exclu- 
sion of  its  use  for  any  other  purpose  whatsoever;  that 
with  every  inch  of  said  public  land  so  occupied  it  is  ab- 
solutely impossible  for  the  same  to  be  used  for  the  pur- 
pose for  which  it  was  originally  dedicated  or  to  be  used, 
in  whole  or  in  part,  as  a  public  landing;  and  that  the 
defendant  has  taken  possession  of  said  public  landing 
and  converted  the  same  to  its  own  private  use,  to  the 
absolute  exclusion  of  the  public,  to  the  exclusion  of 
your  complainant,  to  the  great  and  irreparable  damage 
of  the  public,  and  the  still  greater  damage  to  your  com- 
plainant. 

(8)  The  complainant  alleges  that,  being  thus  especi- 
ally and  peculiarly  damaged  and  in  a  manner  different 
from  that  suffered  by  the  public  generally,  it  is  entitled 
to  come  into  a  court  of  chancery  to  seek  redress  for  its 
wrongs  by  the  removal  of  the  obstructions  on  said  public 
landing,  and  the  specific  execution  of  the  trust  by  the 
city  of  Memphis  to  w^hich  said  land  was  given  and  dedi- 
cated for  the  enjoyment,  use,  and  benefit  of  the  public 
as  a  public  landing  and  wharf,  by  requiring  said  city  to 
develop  and  improve  the  same,  and  by  canceling  the 
aforesaid  leases  under  which  defendant  claims  the  right 
to  maintain  the  nuisance   hereinabove   set   out,  to  the 
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great  damage  of  complainant,  and  the  abatement  of 
which  nuisance  complainant  is  seeking  in  this  honorable 
court. 

Complainant  therefore  alleges  and  charges  that  said 
alleged  leases  under  which  the  defendant,  the  Chickasaw 
Cooi)erage  Company,  is  claiming  to  hold  and  occupy  said 
public  landing,  are  absolutely  null  and  void,  for  the  rea- 
son that  it  is  the  granting  of  the  property  of  the  public 
to  a  private  corporation  to  be  used  for  private  purposes ; 
that  it  is  the  conversion  of  the  public  property  to  a  pri- 
vate use,  to  the  great  detriment  of  the  public,  and  to  the 
exclusion  of  your  complainant,  who  has  a  right  to  use 
the  same  in  the  service  of  the  public  and  for  the  public's 
service ;  that  it  is  the  diverting  of  the  use  of  said  land 
from  the  use  for  which  it  was  originally  dedicated  and 
set  aside,  and  devoting  the  same  to  a  private,  different, 
and  unlawful  use^  and  permitting  it  to  be  used,  not  only 
in  a  manner  different  from  the  purpose  for  which  it  was 
originally  intended,  but  in  such  a  manner  as  to  hinder 
its  use,  or  the  use  of  any  part  of  the  same,  for  the  origi- 
nal purpose  absolutely  impossible ;  and  that  its  use  also 
renders  valueless  the  above  described  lots  owned  in  fee 
simple  by  the  Union  Eailway  Company  fronting  upon 
said  public  lauding. 

The  above  allegations  present  the  main  controversy 
in  this  litigation.  It  appears  however,  from  the  record, 
that  on  the  20th  day  of  August,  1902,  and  prior  to  the 
filing  of  the  bill  therein,  the  Union  Railway  Company 
filed  its  petition  in  the  circuit  court  of  Shelby  county 
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against  the  Chickasaw  Cooperage  Company,  seeking  to 
condemn  a  right  of  way  described  in  said  petition 
through  said  land  averring  that  the  interest  in  said  land 
of  the  Cooperage  Company  is  as  follows : 

"That  portion  lying  south  of  the  south  line  of  lot  435 
as  extended  to  Wolf  river,  the  Chickasaw  Cooperage 
Company  holds  under  a  lease  from  the  city  of  Memphis, 
dated  September  27,  1898,  for  a  term  of  10  years  begin- 
ning the  17th  day  of  October,  1900,  for  which  it  pays  the 
city  an  annual  rental  of  (355.87. 

"Tfiat  portion  lying  north  of  the  south  line  of  lot  435 
extended  to  Wolf  river,  excepting  part  of  lot  439,  the 
defendant  cooperage  company  holds  under  a  leaae  made 
by  the  city  of  Memphis  April  14,  1899,  for  a  term  of  10 
years  from  October  17,  1900^  to  April  17,  1910,  to  Wil- 
liams &  Co.,  for  which  Williams  &  Ca  were  to  pay 
f 572.04  per  year  rent;  and  Williams  &  Co.  subsequently 
assigned  said  lots  to  defendant.  Lot  439,  across  the  cor- 
ner of  which  this  right  of  way  extends,  is  owned  in  fee  by 
the  Chickasaw  Cooperage  Company." 

It  thus  appears  that  the  Union  Railway  Company,  at 
the  time  it  instituted  its  condemnation  suit,  had  knowl- 
edge of  the  contract  of  the  cooperage  company  with  the 
city  of  Memphis,  and  yet  proceeded  to  condemn  said 
land  and  take  possession  of  a  part  thereof.  The  cooper- 
age company  appealed  to  the  circuit  court,  and  pending 
that  appeal  the  present  bill  was  filed,  in  which  complain- 
ant seeks  to  be  relieved  of  an  alleged  mistake  in  seeking 
a  condemnation  of  said  land  as  the  property  of  the  coop- 
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erage  company.  The  allegations  of  the  present  bill  on 
this  subject  are  b&  follows:  "Complainant  would  fur- 
ther represent  that  in  said  condemnation  suit  of  the  Un- 
ion Railway  Company  against  the  Chickasaw  Cooper- 
age Company,  pending  in  the  circuit  court  of  Shelby 
county,  Tenn.,  heretofore  referred  to,  it  erroneously  and 
by  mistake  alleged  that  the  defendant  had  a  lease  to  the 
premises  described  therein  (which  are  the  premises  de- 
scribed as  the  public  landing  therein)  and  sought  in  that 
suit  to  condemn  a  right  of  way  through  said  alleged  lease- 
hold  property ;  that  it  discovered  before  the  trial  of  said 
cause  that  it  was  in  error  as  to  the  property  rights  of  the 
defendant  and  had  erroneously  filed  its  condemnation 
suit  against  the  defendant,  and  asked  of  the  honorable 
circuit  judge  permission  to  amend  its  pleadings  and  to 
show  that  the  defendant  had  no  title  and  Vas  not  privi- 
leged to  continue  further  the  trial  of  said  suit  in  the  as- 
sessment of  damages  as  to  the  property  owned  by  the 
city ;  that  the  honorable  circuit  court  held  that  this  could 
not  be  done  in  a  court  of  law,  and  that  the  only  relief 
of  complainant  was  in  this  honorable  court  Complain- 
ant now  therefore  alleges  that  it  did  ^roneously  allege 
the  title  of  the  defendant,  the  Chickasaw  Cooperage  Com- 
pany, in  said  condemnation  suit;  that  said  defendant 
is  seeking  to  profit  thereby  and  recover  a  judgment  for 
damages  in  said  suit  against  your  complainant  for  com- 
pensation for  the  leasehold  interest  taken,  which  defend- 
ant did  not  and  does  not  own ;  and  that  your  complain- 
ant is  without  remedy  in  said  court  and  now  appeals  to 
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this  honorable  court  to  protect  it  from  its  error  and  mis- 
take in  said  cause  pending  in  said  circuit  court,  and 
in  this  bill  seeks  to  enjoin  the  further  prosecution  of 
said  suit." 

The  foregoing  extracts  from  the  bill  are  sufficient  to 
state  the  case  made  by  the  complainant  and  to  raise  the 
questions  of  law  which  are  presented  on  the  record.  The 
defendant  cooperage  company  first  interposed  a  demur- 
rer to  the  bill  and  afterwards  filed  an  answer  incorpora- 
ting therein  the  original  demurrer.  During  the  pen- 
dency of  the  cause,  counsel  entered  into  the  following 
stipulation  of  agreed  facts:  (1)  That  the  property  in 
question  was  originally  dedicated  as  a  wharf  and  public 
landing  place ;  that  the  dedication  for  those  purposes  was 
accepted  by  the  city  and  the  land  for  some  years  was 
exclusively  devoted  to  that  use.  (2)  The  complainant, 
the  Union  Railway  Company,  is  a  commercial  railway, 
engaged  in  the  transportation  of  freight  and  the  ex- 
change of  freight  between  connecting  carriers  and  be- 
tween the  various  industries  and  carriers.  (3)  The 
Union  Railway  has  secured  from  the  city  of  Memphis  a 
right  of  way  upon  the  public  landing  in  question.  (4) 
The  Union  Railway  Company  is  the  owner  of  lots  440  to 
444,  inclusive,  of  the  original  plan  of  the  city  of  Mem- 
phis, contiguous  to  and  fronting  upon  said  public  land- 
ing, and  possessed  of  the  right  to  use  said  public  land- 
ing  in  conjunction  with  said  lots.  (5)  Said  public 
landing  is  of  special  and  peculiar  value  to  the  city  of 
Memphis  and  the  public,  and  of  especial  and  peculiar 
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value  to  the  complainant,  the  Union  Railway  CJompany, 
in  that  it  affords  the  only  means  of  connection  between 
the  various  carriers  by  rail  entering  the  city  of  Memphis 
and  the  carriers  by  river.  The  Union  Railway  Company 
will  use  the  landing  in  question  for  the  exchange  of 
freight  from  the  river  for  the  various  industries  located 
upon  the  line  of  its  road,  and  will  in  turn  transfer 
freight  from  such  industries  to  the  various  packets  and 
carriers  plying  upon  the  Mississippi  and  Wolf  rivers. 
(6)  One  of  the  purposes  of  the  Union  Railway  in  estab- 
lishing its  belt  line  was  to  form  a  physical  connection 
with  the  river  trade,  and  that  the  right  to  use  this  land- 
ing is  a  valuable  asset  of  the  complainant,  and  that  the 
lots  heretofore  mentioned  were  purchased  by  the  Union 
Railway  Company  with  this  end  in  view.  (7)  Wolf 
river,  opposite  the  land  in  question,  is  navigable,  and 
congress  has  made  an  appropriation  for  keeping  the 
river  navigable,  and  it  is  now  navigable  in  all  respects. 
(8)  The  defendant,  the  Chickasaw  Cooperage  Com- 
pany, is  a  private  corporation  engaged  in  the  manufac- 
ture of  barrels,  staves,  kegs,  and  a  general  cooperage 
business.  It  has  taken  full,  complete,  and  absolute  pos- 
session of  said  public  landing  and  wharf,  and  consumes 
the  entire  area  of  the  same  by  storing  lumber  and  staves 
and  other  material  thereon,  so  as  to  make  it  impossible 
to  use  said  property  as  a  wharf  or  landing  place,  or  to 
use  it  for  ^y  public  purposes  whatever.  Said  use  and 
occupation  is  exclusive  save  that  portion  of  the  landing 
which  is  now  occupied  by  the  Illinois  Central  Railroad's 
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two  tracks  and  the  Union  Bailway  Company's  one  track. 
(9)  That  the  possession  and  occupation  of  said  public 
landing  by  the  cooperage  company  is  under  and  by  virtue 
of  certain  leases  executed  by  the  city  of  Memphis  to 
Williams  &  Co.  and  the  said  cooperage  company,  begin- 
ning in  1883  and  afterwards  renewed.  Subsequently 
a  certain  contract  was  entered  into  between  the  city  of 
Memphis,  the  Chickasaw  Cooperage  Company,  Williams 
&  Co.,  and  the  Illinois  Central  Bailroad  Company,  by 
which  the  lease  of  Williams  &  Co.,  so  made  by  the  city 
was  assigned  to  the  Chickasaw  Cooperage  Company,  and 
the  Illinois  Central  Bailroad  Company  was  permitted  to 
change  its  tracks  running  through  this  property  belong- 
ing to  the  city.  (10)  It  was  further  agreed  that  a  peti- 
tion was  filed  in  the  circuit  court  of  Shelby  County  by 
the  Union  Bailway  Company  for  the  condemnation  of 
this  land ;  that  a  jury  of  view  condemned  said  property 
and  fixed  the  damages  of  the  Chickasaw  Cooperage  Com- 
pany at  f  15,000.  The  case  was  appealed  by  both  par- 
ties to  the  circuit  court  and  a  trial  was  there  had  before 
a  jury  of  twelve  men,  when  a  verdict  for  |25,000  and 
interest  was  rendered.  The  Union  Bailway  Company 
entered  a  motion  for  a  new  trial,  which  upon  considera- 
tion of  the  court  was  granted,  and  thereafter  the  original 
bill  in  this  case  was  filed  and  the  cooperage  company 
enjoined  from  prosecuting  the  suit  in  the  circuit  court, 
which  injunction  still  stands.  ( 11 )  It  was  agreed  that  a 
part  of  these  premises  had  been  used  as  a  public  landing 
since  1883,  but  that  since  that  time  the  city  had  been  uni- 
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formly  leasing  the  same  out  for  private  purposes,  excep- 
ting wharfage  rights  which  the  city  has  always  reserved 
and  enforced.  ( 12 )  It  was  further  agreed  that  a  license 
or  lease  had  been  granted  by  the  city  of  Memphis  to  the 
Illinois  Central  Railroad,  or  its  predecessors  to  a  right 
of  way  for  two  tracks  through  said  property. 

The  cause  was  finally  heard  by  Hon.  F.  H.  Heiskell 
March  29,  1905,  when  he  adjudged  void  the  leases  exe- 
cuted by  the  city  of  Memphis  to  the  Chickasaw  Cooper- 
age Company  and  to  Williams  &  Co.;  the  leaae  to  the 
latter  having  been  assigned  to  the  cooperage  company. 
The  chancellor  further  enjoined  the  prosecution  of  the 
condemnation  suit  in  the  circuit  court  of  Shelby  county 
to  the  extent  that  it  involved  the  property  of  the  city  of 
Memphis  described  in  the  bill. 

The  Union  Railway  Company  appealed  and  has  as- 
signed errors  as  follows : 

(1)  The  chancellor  erred  in  not  dismissing  the 
amended  and  supplemental  bills  because  the  supreme 
court  of  Tennessee  has  conclusively  adjudged  by  a  series 
of  decisions  which  constitute  a  rule  of  property  that  the 
city  took  the  property  as  its  own  corporate  property  and 
has  treated  it  as  such,  and  on  the  faith  of  which  the  de- 
fendant's rights  have  been  acquired,  and  accordingly  the 
plaintiff  is  not  entitled  to  disturb  the  defendant's  lease- 
hold on  the  ground  that  the  city  occupied  the  relations  of 
a  trustee,  holding  the  land  for  a  public  landing. 

(2)  The  chancellor  erred  in  not  holding  that  the 

116  Tenn.— 39. 


i 


610  TENNESSEE  REPORTS.      [116  Tenn. 

Railroad  r.  Cooperage  Ck). 

leases  and  ordinances  in  the  bill  of  complaint  set  ont 
were  legal  and  valid  and  within  the  competency  of  the 
legislative  council  of  the  city  of  Memphis  to  ma^e,  enter 
upon,  and  retain. 

(3)  The  chancellor  erred  in  not  holding  that  the  bill 
showed  on  its  face  that  the  complainant  has  no  especial 
and  peculiar  interest  diflFerent  from  any  other  inhabi- 
tant of  the  city  of  Memphis  in  the  city's  contract  alleged 
to  have  been  executed  between  the  city,  Williams  &  Co., 
and  the  cooperage  company,  and  accordingly  complain- 
ant was  not  entitled  to  maintain  its  suit. 

(4)  The  chancellor  erred  in  not  holding  that  the 
complainant  on  its  own  showing  acquired  its  right  long 
after  the  execution  of  said  leases  with  knowledge  of 
the  same  and  that  it  could  not  be  heard  to  question  their 
validity  in  said  suit 

(5)  The  chancellor  erred  in  not  holding  that  the 
complainant  was  estopped  by  reason  of  the  fact,  shown 
in  the  bill,  that  it  had  brought  a  condemnation  suit  in 
the  circuit  court  of  Shelby  county,  alleging  the  validity 
of  these  leases,  and  showing  its  knowledge  of  their  exist- 
ence. The  fundamental  and  controlling  question  aris- 
ing on  the  record  is  in  respect  of  the  nature  of  the  prop- 
erty described  as  the  public  landing  and  the  city's  au- 
thority over  the  same^  whether  it  holds  it  as  private  prop- 
erty, with  unlimited  power  of  disposition,  or  whether  it 
holds  it  merely  in  trust  for  the  use  of  the  public. 

The  further  inquiry  is  presented  as  a  corollary  from 
the  proposition  last  announced,  whether  in  the  event  it 
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is  determined  that  the  public  landing  is  held  by  the  city 
as  a  trustee,  exclusively  for  public  purposes,  the  city 
may,  during  a  period  when  said  property  is  not  used  for 
public  purposes,  and  there  is  no  demand  for  such  use, 
lease  it  out  for  a  term  of  years  to  private  individuals 
or  corporations  for  exclusively  private  purposes. 

It  is  claimed  by  the  cooperage  company  that  this 
question  was  settled  in  favor  of  its  contention  in  the  case 
of  Wilkvns  v.  Railroad,  110  Tenn.,  442,  75  S.  W.,  1026. 
In  that  case  the  central  question  was  whether  under  the 
charter  of  the  city  of  Memphis  and  the  dedication  of  the 
public  promenade  and  the  public  landing  on  the  map  by 
the  original  proprietors,  the  city  of  Memphis  was  em- 
powered to  authorize  the  use  of  such  promenade,  and 
such  public  landing  by  railroads  for  depot  purposes  and 
terminal  facilities. 

In  Memphis  v.  Wright,  6  Yerg.,  498,  27  Am.  Dec,  489, 
it  appeared  that  the  corporation  of  Memphis  laid  off  a 
portion  of  the  promenade  in  front  of  the  city  off  the 
Mississippf  river  for  a  steamboat  landing,  and  other  por- 
tions thereof  for  a  landing  for  flatboats  and  other  craft 
It  was  contended  in  that  case  that  the  corporation  of 
Memphis  had  no  power  or  right  to  change  or  divert  the 
public  dedication  as  designated  on  the  map  without  the 
aid  of  a  court  of  chancery  from  their  indicated  purposes. 
The  court  held :  "The  mayor  and  aldermen  are  the  re- 
presentatives of  these  corporators  and  have  vested  in 
them  all  the  right  to  dispose  of  or  apply  to  any  use  they 
may  think  proper  the  public  promenade,  public  squares^ 
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etc.y  which  existed  in  the  original  proprietors.  .... 
It  must  therefore  be  among  the  powers  of  a  corporate 
town,  having  by  its  charter  the  right  to  do  all  things 
necessary  to  be  done  by  corporations,  to  lay  off  new 
streets,  squares,  lanes,  and  alleys,  and  other  conven- 
iences for  the  trade  and  comfort  of  its  citizens,  and  by 
ordinance  to  regulate  the  manner  in  which  they  shall  be 
used.  These  powers  are  necessary  to  be  done,  that  the 
prosperity  of  the  town  may  be  promoted  and  that  its 
business  and  order  may  be  preserved." 

In  Wilkins  v.  Railroad,  supra,  this  court,  in  dealing 
with  Memphis  v.  Wright,  supra,  said :  "It  is  perceived 
that  the  occasion  of  the  decision  was  the  estaMishment 
by  the  city  of  a  steamboat  landing  on  one  iK)rtion  of  the 
promenade  and  of  a  flatboat  landing  on  other  portions 
of  it,  and  the  regulation  of  these  landings^  uses  fweign 
to  the  occupation  of  the  ground  merely  as  a  promenade ; 
and  it  is  further  perceived  that  in  the  broadest  terms 
it  was  held  by  the  court  in  deciding  that  case  that  the 
city  was  not  bound  by  the  designation  upon  the  map  in- 
dicating the  uses  for  which  the  property  was  intended 
by  the  original  proprietors;  but,  acting  through  its 
board  of  mayor  and  aldermen,  it  might  apply  to  any 
new  use  deemed  by  them  necessary  or  proper  to  promote 
the  welfare  of  the  citv." 

Continuing,  the  court  said:  "We  need  not  consider 
whether  this  case  was  erroneously  decided  at  the  time. 
Certainly  it  is  opposed  to  the  current  of  modern  author- 
ity.   But  now,  sixty-nine  years  after  this  decision  was 
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rendered,  during  which  long  period  it  has  been  treated 
and  acted  upon  aa  the  law  governing  this  particular  strip 
of  land,  as  a  rule  of  property  on  the  faith  of  which  the 
city  of  Memphis  had  acted  and  others  had  acted,  claim- 
ing under  that  municipality  and  in  accordance  with 
which  rights  have  been  acquired  and  money  and  labor 
expended,  after  this  long  time  and  in  face  of  these  con- 
siderations, shall  this  court  overrule  that  decision? 
Would  it  be  wise?    Would  it  be  just?    We  think  not." 

Again  the  court  said :  "We  must,  therefore,  adhere  to 
Mayor  and  Aldermen  of  Memphis  v.  Wright  as  establish- 
ing a  rule  of  property  controlling  the  strip  of  land  in 
controversy.  It  follows  that  the  city  does  not  in  respect 
of  that  property  sustain  toward  the  complainant  the 
relation  of  trustee,  as  allied  in  the  bill,  and  that  the 
complainants  do  not  sustain  the  relation  of  beneficiaries 
in  such  si>ecial  trust,  and  that  they  cannot  maintain  the 
bill  on  that  theory.  And,  further,  it  must  be  held  under 
the  authority  of  the  case  referred  to  that  the  city  is  the 
owner  of  the  property  and  had  the  right  to  make  any 
disposition  of  it  authorized  by  its  charter.  This  is  true 
both  as  to  the  public  promenade  and  the  public  landing, 
the  principle  being  the  same  as  to  each  piece  of  prop- 
erty." 

It  is  said  on  behalf  of  the  Union  Belt  Railroad  Com- 
panij  that  Wilkins  v.  Railroad  is  not  controlling  in  the 
present  instance  for  the  following  reasons,  viz. :  (1)  It 
was  founded  exclusively  on  Memphis  v.  Wright,  and  that 
case  had  established  a  rule  of  property  in  respect  of  the 
particular  strip  of  land  involved  both  in  the  Wright  and 
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Wilkina  Cases.  (2)  The  particular  strip  of  land  invol- 
ved in  the  present  ease  was  not  involved  in  Memphis  v. 
Wright,  nor  in  Wilkins  v.  Railroad,  and  hence  the  rule 
of  property  has  no  application.  (3)  Neither  Memphis 
V.  Wright,  nor  WHlcins  v.  Railroad  involved  the  divers- 
ion of  property  held  for  public  purposes  to  private  uses; 
but  in  the  Wright  Case  the  diversion  was  of  a  portion 
of  the  public  promenade  to  the  purposes  of  a  public  land- 
ing and  in  the  Wilkins  Ca^se,  a  diversion  of  land  held  for 
a  public  promenade  and  a  public  landing  for  depot 
grounds  and  terminal  facilities  of  a  railroad  corpora- 
tion organized  to  perform  duties  to  the  public.  (4)  The 
present  case,  unlike  both  the  Wright  and  Wilkins  Gases, 
involves  the  diversion  by  the  city  of  property  held  for  a 
public  landing  for  the  purposes  of  a  private  corporation 
charged  with  no  public  uses. 

We  are  of  opinion,  however,  that  neither  of  these  rea- 
sons is  sound :  First,  because  the  property  involved  in 
the  present  litigation  was  in  principle  involved  both  in 
Memphis  v.  Wright  and  in  Wilkins  v.  Railroad,  since  it 
is  a  part  of  the  public  landing  which  was  dedicated  on 
the  map  by  the  original  proprietors  in  1819.  It  is  true 
that  the  identical  strip  of  land  herein  was  not  the  basis 
of  the  litigation  in  the  former  cases ;  but  the  public  land- 
ing was  involved  in  both  of  those  cases,  and  the  property 
herein  involved  is  a  public  landing,  and  as  such  prop- 
erty a  rule  of  property  was  established,  and  it  is  imma- 
terial whether  the  identical  property  was  involved.  Sec- 
ondly, while  it  is  true  that  neither  of  the  former  cases 
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involved  a  diversion  of  land  held  for  a  public  purpose 
to  a  private  purpose,  yet  it  was  broadly  held  in  both  of 
those  cases  that  the  city  was  the  owner  of  the  property 
and  had  the  right  to  make  any  disposition  of  it  author- 
ized by  its  charter.  "This  is  true,"  said  the  court  in 
Wilkina  v.  Railroad,  supra,  "both  as  to  the  public  prom- 
enade and  the  public  landing;  the  principles  being  the 
same  as  to  each  piece  of  property." 

As  already  seen,  it  was  adjudged  in  Wilkvns  v.  Radl- 
road,  that  the  ruling  in  Memphis  v.  Wright,  supra,  es- 
tablished a  rule  of  property  both  as  to  the  promenade 
and  the  public  landing,  which  must  be  adhered  to  by  the 
eourt  regardless  of  the  merits  of  the  original  legal  con- 
troversy. 

The  broad  contention  on  behalf  of  the  Union  Railway 
Company  is  that  property  originally  purchased  or  dedi- 
cated for  public  purposes  cannot,  even  for  a  day,  be  used 
for  private  purposes,  although  not  actually  used  or  need- 
ed at  the  time  by  the  public  or  any  beneficiary  of  the 
trust.  But  exactly  the  contrary  of  this  proposition  was 
decided  by  this  court  in  June,  1874,  in  the  case  of  Mayor 
and  Aldermen  of  Memphis  v.  D.  R.  Orace,  in  an  unre- 
ported opinion  delivered  by  Judge  Robert  McFarland. 
The  litigation  in  that  case  was  between  the  city  and  its 
lessees  of  certain  portions  of  the  very  land  involved  in 
the  present  suit  The  facts  of  that  case  are  thus  stated 
in  the  opinion : 

"On  the  17th  day  of  October,  1865,  the  board  of  mayor 
and  aldermen  of  Memphis  passed  a  resolution  agreeing 
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to  lease  to  D.  R.  Grace  for  a  term  of  twenty  years,  at  a 
rent  of  |150  per  annum,  certain  premises  in  the  city ;  the 
said  Grace  agreeing  to  erect  marine  railways  on  the 
premises  within  one  year.  This  resolution  upon  its  face 
purports  to  have  been  adopted  'for  the  general  prosper- 
ity of  the  city  and  encouragement  of  all  branches  of 
mechanism.'  On  the  19th  of  October,  1865,  a  lease  was 
duly  executed,  which  simply  follows  the  terms  of  the 
resolution,  but  wherein  the  terms  of  the  contract  are 
more  specifically  set  forth.  Soon  after,  one  Park  be- 
came to  a  certain  extent  jointly  interested  with  Grace  in 
the  lease.  Afterwards  the  defendants  Eddins  &  Co.  pur- 
chased the  lease  as  to  a  part  of  the  premises,  a  formal 
conveyance  was  executed  to  them  by  Grace,  and  they 
soon  afterwards  placed  a  mill  and  other  improvements 
upon  the  premises,  to  the  value  in  all  of  between  $30,000 
and  140,000.  Subsequently  the  city  authorities  passed 
a  resolution  declaring  the  lease  to  Grace  void  for  want 
of  power  upon  the  part  of  the  mayor  and  aldermen  to 
make  it,  and  because  the  marine  railways  had  not  been 
erected  within  the  time  specified.  Under  this  resolution 
the  present  bill  was  filed  to  declare  the  lease  void  and  to 
have  the  buildings  placed  upon  the  premises  by  Eddins 
&  Co.  removed  as  nuisances.  The  relief  was  granted; 
the  defendants  Eddins  &  Co.  appealing.  It  appears  that 
the  premises  in  question  are  a  part  of  the  lands  dedicated 
by  the  original  proprietors  to  the  city  of  Memphis  many 
years  ago.  ...  It  is  said,  however,  that  the  city  held 
this  property  in  trust  for  certain  uses  in  favor  of  the 


8  Gates]  APRIL  TERM,  1906.  617 

—  -^  ■ 

Railroad  v.  Cooperage  Co. 

public  declared  by  the  original  proprietors  as  part  of 
their  dedication ;  that  as  to  this  particular  lot  or  parcel 
of  land  it  is  dedicated  to  the  city  with  *the  intention 
of  the  proprietors  that  there  should  be  on  said  grounds 
forever  a  public  landing  or  landings  for  public  purposes 
of  navigation  or  trade/  These  premises  are  on  Wolf 
river,  near  its  junction  with  the  Mississippi,  and  at  or 
about  the  date  of  said  dedication  the  place  was  used  as  a 
public  landing  for  purposes  of  navigation  or  trade.  But 
it  is  admitted  that  for  more  than  twenty  years  prior  to 
the  date  of  the  lease  to  Orace^  owing  to  changes  in  the 
bed  of  the  Mississippi  river  and  other  causes,  this  place 
has  not  been  used  as  a  public  landing ;  the  landing  be- 
ing moved  further  south.  It  is  not  now  averred  that  the 
public,  or  any  part  of  tiie  public,  desire  to  use  the  prem- 
ises in  question  as  a  landing,  or  that  their  right  to  do  so 
is  obstructed.  So  far  as  this  record  shows,  the  city  be- 
ing absolute  owner,  it  had  the  same  absolute  power  of 
disposition  as  other  owners,  subject  only  to  the  rights 
or  easements  secured  to  the  public  by  the  proprietors.  If 
the  premises  were  being  so  used  as  to  deprive  the  public 
of  their  right  to  use  them,  in  accordance  with  the  inten- 
tion of  the  original  proprietors,  the  public  would  not  be 
without  remedy.  If  the  city  authorities  in  making  the 
lease  exceeded  their  power  in  this  respect,  we  do  not  hold 
that  the  city  would  be  estopped  to  deny  the  title  to  the 
lease  so  far  as  the  power  was  exceeded. 

"This  bill  does  not  show  that  the  public  or  the  city  au- 
thorities for  the  public  are  seeking  to  enforce  the  right 


618  TENNESSEE  REPORTS.       [116  Tenn. 

Railroad  y.  Cooperage  Co. 

to  use  the  premises  in  question  as  a  public  landing.  On 
the  contrary^  it  appears  that  this  right  is  not  claimed; 
that  iSy  no  one  is  now  desiring  to  exercise  this  right. 
Whenever  the  public  desires  to  exercise  this  right,  and 
its  exercise  is  in  any  way  interfered  with  or  obstructed, 
then  a  case  might  be  made  for  the  court  to  enforce  the 
right  and  remove  the  obstruction;  but  here  the  public 
have  for  a  time  abandoned  the  right.  What  is  to  become 
of  the  property  in  the  meantime?  It  is  not  now  used 
or  needed  for  a  public  landing.  Still  the  city  owns  it 
May  not  the  city  use  it  for  any  lawful  and  useful  pur- 
pose not  inconsistent  with  the  right  which  the  public 
may  have  to  again  establish  a  public  landing  at  the  place 
whenever  occasion  may  require?  We  think  so.  This 
being  so,  we  see  no  reason  why  the  lease  in  question 
could  not  be  made.  The  lessee  would  no  doubt  take  the 
premises  subject  to  the  right  of  the  public  to  reclaim  it 
as  a  public  landing ;  but  this  emergency  has  not  arisen. 
Because  the  premises  are  not  now  needed  or  used  as  a 
public  landing^  does  it  follow  that  the  land  shall  lie  un- 
occupied and  without  being  used  for  all  time,  or  until  a 
public  landing  is  re-established  at  the  place?  We  think 
not.  As  we  understand  the  bill,  all  that  is  claimed  ts 
that  the  improvements  made  under  this  lease  shall  be 
removed,  the  lease  declared  void,  and  the  premises  left 
vacant  until  such  time  as  it  may  be  needed  by  the  public 
as  a  public  landing.  We  think  this  relief  ought  not  to 
be  granted.  The  defendants  have  paid  out  their  money 
in  good  faith,  relying  upon  the  title  made  by  the  city. 
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and  ought  not  to  be  disturbed  until  such  time  as  the 
rights  of  the  public  appear  to  be  obstructed  or  inter- 
fered with.  It  is  manifestly  better  that  the  property  be 
used  for  the  purposes  now  used  than  that  it  be  suffered 
to  remain  unoccupied  and  producing  no  income.  Accord- 
ingly the  decree  of  the  cliancellor  is  reversed  and  the 
bill  dismissed." 

An  analysis  of  the  above  opinion  will  show  that  the 
court  decided  that  portions  of  the  public  landing  now  in 
controversy,  when  not  needed  or  demanded  for  the  use 
of  the  public,  might  be  leased  to  private  individuals  for 
private  purposes,  and  that  such  leases  were  not  ultra 
vires  and  void.  It  was  further  held  that  such  leases 
tjould  not  be  rescinded  at  the  suit  of  the  city  unless  it 
appeared  that  the  land  in  question  was  needed  for  the 
immediate  uses  of  the  public.  It  was  further  adjudged 
that,  if  the  premises  were  being  so  used  as  to  deprive  the 
public  of  their  right  to  use  them  in  accordance  with  the 
intention  of  the  original  proprietors,  the  public  would 
not  be  remediless. 

It  was  further  said  that  the  lessee  would  no  doubt 
take  the  premises  subject  to  the  right  of  the  public  to 
reclaim  it  as  a  public  landing,  whenever  the  emergency 
might  arise.  It  was  further  held  that  the  defendants, 
having  paid  out  their  money  in  the  erection  of  valuable 
improvements,  relying  in  good  faith  upon  the  title  made 
by  the  city,  should  not  be  disturbed  until  such  time  as 
the  rights  of  the  public  appeared  to  be  obstructed  or  in- 
terfered with. 
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The  principles  enunciated  in  Memphis  v.  Grace,  supra, 
are  conclusive  of  the  validity  and  enforceability  of  the 
leases  executed  by  the  city  of  Memphis  to  Williams  & 
Co.,  and  to  the  Chickasaw  Cooperage  Company. 

What,  then,  are  the  respective  rights  of  the  cooperage 
Company  and  tiie  Union  Belt  Railway  Company ;  it  ap- 
pearing that  the  construction  of  a  railroad  track  of  the 
latter  on  the  public  landing  must  result  in  the  destruc- 
tion of  the  leasehold  interest  of  the  cooperage  company 
and  the  removal  of  its  buildings  and  valuable  improve- 
ments? It  is  practically  conceded  that  the  Union  Belt 
Railroad  Company,  under  its  grant  from  the  city,  is  em- 
powered to  occupy  a  portion  of  said  public  landing  with 
its  tracks  and  terminals,  and  the  real  question  presented 
is  whether  the  cooperage  company  is  entitled  to  compen- 
sation from  the  railroad  company  for  the  loss  of  its  prop- 
erty so  appropriated. 

The  broad  contention  made  on  behalf  of  the  railroad 
company  is  that  the  public  landing  is  held  for  public 
purposes,  that  the  railroad  company  is  one  of  the  bene- 
ficiaries of  the  trust,  and  as  such  is  entitled  to  the  use 
of  the  landing  for  the  purposes  of  navigation  and  trade 
in  accordance  with  the  dedication  of  the  original  pro- 
prietors, without  being  compelled  to  make  compensa- 
tion therefor.  As  already  stated,  the  Union  Belt  Rail- 
way Company,  acting  upon  the  theory  that  the  cooper- 
age company  was  lawfully  in  occui>ation  of  the  public 
landing,  brought  its  condemnation  suit  in  the  circuit 
court  of  Shelby  county  for  the  purpose  of  appropriating 
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said  leaaehold  interest^  or  such  parts  thereof  as  might 
be  necessary  for  the  occupation  of  its  tracks  and  termi- 
nal facilities  on  said  public  landing.  A  jury  of  view  con- 
demned said  property  and  fixed  the  damages  of  the  coop- 
erage company  at  f  15,000.  The  Union  Railway  Com- 
pany tock  possession  of  the  property  and  laid  its  track. 
The  case  was  appealed  by  both  parties  to  the  circuit 
court,  where  the  damages  were  assessed  by  a  jury  at  the 
sum  of  125,000.  This  verdict,  on  motion  of  the  Union 
Railway  Company,  was  set  aside,  whereupon  the  present 
bill  was  filed,  upon  the  theory  that  the  Union  Railway 
Company  was  entitled  to  occupy  said  public  landing 
with  its  track  without  being  compelled  to  make  any  com- 
pensation whatever  to  the  cooperage  company,  and  seek- 
ing to  enjoin  the  cooperage  company  from  claiming  any 
compensation,  and  the  further  prosecution  of  its  defense 
to  the  condemnation  suit  in  the  circuit  court.  An  in- 
junction was  granted,  which,  as  already  stated,  on  a  final 
hearing,  was  made  perpetual,  the  chancellor  being  of 
opinion  that  the  Union  Belt  Railway  Company,  under 
its  grant  from  the  city,  was  entitled  to  occupy  a  portion 
of  the  public  landing  with  its  tracks  without  making 
compensation  to  the  cooperage  company. 

We  are  of  opinion  the  decree  of  the  chancellor  was  er- 
roneous. First.  The  leases  executed  by  the  city  of  Mem- 
phis to  the  Chickasaw  Cooperage  Company  and  to  Wil- 
liams &  Co.,  under  the  authority  of  Wilkins  v.  Railroad 
and  Mayor  and  Aldermen  v.  Orace^  supra,  were  valid 
and  enforceable.     Second.    It  does  not  appear  that  an 
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emergency  has  arisen  when  the  public  is  demanding  the 
use  of  this  public  landing.  The  city  of  Memphis  is  not 
demanding  it  as  trustee  of  the  public,  nor  is  any  bene- 
ficiary of  the  trust  so  demanding  it  The  use  sought  to 
be  made  of  this  public  landing  by  the  Union  Railway 
Company  is  exclusive  and  inconsistent  with  the  rights 
of  tlie  indefinite  public  as  beneficiaries  of  the  trust  The 
permanent  occupation  of  this  landing  with  railroad 
tracks  and  terminal  facilities  would  necessarily  exclude 
the  public  from  that  part  of  the  landing  so  occupied  by 
the  Union  Railway  Company.  So  upon  that  theory  the 
Union  Railway  Company  is  not  entitled  to  dispossess 
the  cooperage  company.  Third.  The  Union  Railway 
Company  is  entitled  to  occupy  this  public  landing  with 
the  consent  of  the  city  of  Memphis,  but  cannot  occupy 
with  its  railroad  tracks  and  depots  any  part  of  the  prop- 
erty occupied  by  the  Chickasaw  Cooperage  Company 
under  its  leases  from  the  city  without  making  compen- 
sation to  the  cooperage  company.  Fourth.  The  Union 
Railway  Company  is  entitled  to  occupy  that  portion  of 
the  public  landing  leased  to  the  Chickasaw  Cooperage 
Company  in  the  exercise  of  its  right  of  eminent  domain 
and  by  making  compensation  to  said  lessees. 

The  case  of  Hardy  v.  Mayor ^  10  Heisk.,  129,  relied  on 
by  counsel  for  the  railway  company  as  establishing  a 
rule  of  property  for  this  case,  did  not  present  the  precise 
question  with  which  we  are  here  dealing.  The  only  point 
adjudged  in  that  case  was  that  the  public  landing  there- 
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in  involved  did  not  revert  to  the  original  proprietors 
because  it  was  used  for  private  purposes. 

It  is  unnecessary  to  notice  other  questions  so  ably  pre- 
sented in  the  argument^  since  we  are  of  opinion  the  ques- 
tion already  determined  is  conclusive  of  the  whole  c^sa 
The  decree  of  the  chancellor  is  therefore  reversed,  the 
demurrer  is  sustained,  and  the  bill  will  be  dismissed. 
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Illinois  Central  Railroad  Company  v.  Johnson  & 

Flbming. 

(Jackson.    April  Term,  1906). 

1.  IXA.1EAOX8.    Tor  breach  of  contract  according*  to  tho  usual 
coarse,  or  in  the  contemplation  oi  the  parties»  when. 

Suer  for  the  breach  of  a  contract  la  entitled  to  recover  dama^^es 
which  result  from  the  breach  according  to  the  usual  course  ot 
things,  or  such  as  may  be  reasonably  supposed  to  have  been  In 
the  contemplation  of  both  parties  at  the  time  the  contract  was 
made  as  the  result  of  the  probable  breach  of  it    (Post,  p.  632.) 

Case  cited  and  approved:    Hadley  v.  Baxendale,  9  Ex.,  341. 

2.  8A1CS.    Same.    Special  damages  must  be  shown  to  have  been 
in  the  contemplation  of  the  parties,  when. 

One  who  seeks  to  recover  special  damages  for  the  breach  of  a 
contract,  such  as  result  from  the  cancellation  of  another  time 
contract  because  of  the  delay  of  a  common  carrier  in  delivering 
freight  within  a  reasonable  time,  must  show  that  such  damages 
were  within  the  contemplation  of  both  parties  to  the  contract; 
otherwise,  he  can  only  recover  such  damage  as,  in  the  usnal 
course  of  things,  flow  from  the  breach  of  the  contract.  {Po9t, 
pp.  632-634.) 

Gases  cited  and  approved:  Railroad  v.  Cabinet  Co.,  104  Tenn., 
568;  Machine  Co.  v.  Compress  Co.,  105  Tenn.,  187;  Chisholm  v. 
Canopy  Co.,  Ill  Tenn.,  204;  Hadley  v.  Baxendale,  9  Ex.,  341. 

8.  SAME.  Same.  Same.  Statement  of  shipper  insntficient  to 
affect  common  carrier  with  notice  of  time  contract  that  might 
be  canceled  for  delay  in  delivering  goods. 
Statement  of  shippers  of  certain  pipe  and  outfit  for  boring  wells 
made  to  the  railroad  agent  at  the  time  of  the  shipment  that  the 
same  was  needed  very  badly,  and  that  they  were  putting  in  an- 
other well  at  some  place  in  Arkansas,  does  not  give  the  railroad 
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notice  that  the  shippers  had  a  time  contract  which  would  be  for- 
feited in  the  event  of  a  failure  to  deliver  the  pipe  and  outfit 
promptly,  or  that  they  were  boring  the  well  for  others,  and  not 
for  themselves,  and  was  insufficient  to  charge  the  railroad  with 
the  loss  of  profits  occasioned  by  the  cancellation  of  the  time 
contract  for  delay,  and  with  the  loss  sustained  in  the  purchase 
of  other  appliances  for  work.     (Post,  pp,  634-636.) 

4.  SAME.  Same.  Same.  Same.  Notice  to  common  carrier, 
after  shipment,  of  circumstances  rendering  special  damages 
probable  from  delay,  does  not  affect  the  original  contract. 

Notice  to  the  common  carrier,  after  the  goods  have  been  shipped, 
of  circumstances  which  render  special  damages  a  probable  con- 
sequence of  delay,  does  not  affect  the  original  contract  so  as  to 
render  the  carrier  liable  for  such  damages,  although  the  subse- 
quent delay  is  unreasonable.     (Post,  pp.  636,  637.) 

Oases  cited  and  approved:  Bradley  v.  Railroad,  94  Wis.,  44; 
Railroad  v.  Belcher  (Tex.  Sup.),  35  S.  W.,  6;  Smelting  Co.  v. 
Compress  Co.,  72  Ark.,  275;  Crutcher  v.  Railroad  (Ala.),  85  S. 
W.,  770,  Am.  &    Eng.  R.  R.  Cases  (N.  S.,  39),  661. 

5.  PRAOTICE.  (Question  of  notice  of  special  circumstances  as 
grounds  for  special  damages  for  breach,  of  contract  is  for  Jury, 
unless  testimony  is  incontrovertible,  and  it  is  then  for  court. 

Whether  or  not  the  common  carrier  had  notice  of  the  special  cir- 
cumstances which  are  relied  on  as  ground  for  the  special  dam- 
ages claimed  is  usually  a  question  of  fact  for  the  Jury  to  deter- 
mine, but  this  is  not  so,  where  the  testimony  with  regard  to 
such  notice  is  incontrovertible,  clear,  and  distinct,  for  it  is  then 
a  question  of  law  for  the  court.    (Post,  pp.  637,  638.) 

6.  DAHAGBS.  Nature  of  goods  shipped  is  insuiliGient  to  affect 
common  carrier  with  notice  of  special  circumstances  rendering 
special  damages  probable  from  delay,  when. 

The  mere  delivery  of  iron  pipe  and  other  appliances  for  the  bor- 
ing of  wells  to  a  common  carrier  for  transportation  Is  Insuffi- 
cient of  itself  and  by  its  nature  to  give  notice  to  the  carrier  of 
116  Tenn. — 40 
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the  existence  of  a  time  contract  held  by  the  shipper,  who  la  the 
consignee,  for  the  boring  of  a  well  for  another,  which  might  be 
affected  by  delay  in  the  delivery  of  such  freight    {Post,  p.  638.} 

Cases  cited  and  distinguished:  Railroad  v.  Cobb,  64  ni.,  143;  RaU- 
road  y.  Ragsdale,  46  Miss.,  458. 

7.  OOKKOH  0ABBIBB8.  Liable  for  OMble  rental  value  of  that 
part  of  an  equipment  negligently  delayed  in  delivery,  but  not 
for  the  whole  equipment  not  included  in  the  shipment. 

A  common  carrier  guilty  of  negligent  delay  in  the  transportatiKA 
and  delivery  of  iron  pipes  and  other  appliances  intended  for 
use  in  the  performance  of  a  contract  for  boring  a  well  for  an- 
other is  liable  for  the  usable  rental  value  of  the  Iron  pipes  and 
other  appliances  so  shipped,  but  not  for  the  rental  value  of  the 
whole  well  boring  equipment,  where  a  part  of  the  equipment 
was  not  included  in  the  shipment    {Post,  p,  639.) 

8.  VBBDI0T8.  Hot  supported  by  the  evidence  of  the  usable 
rental  value  of  an  eqidpment,  where  only  part  of  the  equij;>- 
ment  is  involved,  when. 

A  verdict  based  upon  testimony  that  the  net  rental  value  of  a 
well  boring  outfit  is  so  much  per  day  where  a  common  carrier 
negligently  delayed  for  a  certain  number  of  days  the  delivery 
of  those  parts  of  the  equipment  intrusted  to  it  for  transporta- 
tion, where  the  other  parts  were  not  included  in  the  shipment 
Is  not  supported  by  the  evidence.    {Post,  p.  639.) 

9.  OOKHOK  CABBIBBS.  Not  converted  into  a  tortfeasor,  nor 
made  liable  in  trover  by  consignee's  refusal  to  receive  a  de- 
layed shipment. 

A  consignee  cannot,  by  declining  to  receive  from  the  common  car- 
rier a  delayed  shipment,  convert  the  carrier  into  a  tortfeasor 
and  hold  him  liable  in  trover  for  the  value  of  the  property. 
iPoBt,  p.  640.) 

10.  SAKE.  Same.  Consignee  compelled  to  buy  new  materials 
because  of  delay  of  shipment  cannot  recover  difference  in  value 
between  shipment  and  cost  of  new  materials  after  refusing 
tendered  delivery  of  shipment 
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The  shipper  and  consignee  of  Iron  pipes  and  appliances  for  bor- 
ing wells,  compelled  to  purchase  new  pipes  and  appliances  be- 
cause of  the  common  carrier's  delay  In  delivering  the  shipment, 
cannot  after  refusing  to  receive  the  delayed  shipment  when  de* 
livery  Is  tendered,  recover  from  the  carrier  the  difference  be- 
tween the  value  of  the  refused  shipment  and  the  amount  paid 
for  the  new  materials.    {Post,  p.  640.) 


FROM  SHELBY. 


Appeal  from  the  Circuit  Court  of  Shelby  County. — 
J.  P.  Young,  Judge. 

CooPEB  &  Cooper  and  Charles  N.  Burch^  for  Bail- 
road, 

Flippin  &  Neuhardt,  for  Johnson  &  Fleming. 


Mr.  Justice  Beard  delivered  the  opinion  of  the  Court. 

The  defendant  in  error  had  a  contract  to  bore  a  deep 
well  at  Blytheville,  in  the  State  of  Arkansas,  and  having 
a  part  of  the  apparatus,  used  in  doing  such  work  in 
Grenada,  Mississippi,  on  the  23rd  of  September,  1903, 
at  that  point  delivered  to  the  Illinois  Central  Bailroad 
Company,  for  shipment  to  Memphis,  Tennessee,  this 
property  which  was  consigned  to  their  own  order.  On 
the  2d  of  October,  1903,  they  were  notified  by  their  agents 
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of  the  railroad  at  Memphis,  of  the  arrival  of  the  car  con- 
taining this  shipment,  and  that  upon  the  payment  of  the 
freight  the  same  was  subject  to  removal.  Upon  receir- 
ing  this  notice,  the  defendants  in  error,  paid  the  freight 
that  was  due  and  demanded  a  delivery  of  their  property. 
A  diligent  search  was  at  once  instituted  for  it,  but  it 
was  not  found  within  the  yards  of  the  company.  Re- 
peated, but  fruitless,  efforts  were  made  for  several  days 
in  succession  to  locate  the  car  containing  this  property. 
Believing  the  property  lost  beyond  recovery,  the  defend- 
ants in  error  went  into  the  open  market  and  supplied  its 
place  by  the  purchase  of  new  material  at  a  cost  of  about 
1^655.  This  new  material  was  shipped  to  Blytheville, 
to  be  used  in  conjunction  with  so  much  of  the  outfit  as 
was  already  there  in  carrying  out  the  contract  which  the 
defendants  had  for  the  boring  of  the  well,  but  the  par- 
ties with  whom  they  had  contracted  declined  to  permit 
them  to  go  on  with  the  work,  upon  the  ground  that  the 
time  had  already  passed  when  by  the  terms  of  the  con- 
tract the  well  was  to  be  completed.  The  outfit  shipped 
from  Grenada  was  located  by  the  railroad  company  on 
or  about  the  1st  of  November,  1903,  and  a  delivery  there- 
of was  then  tendered  to  the  defendants  in  error.  The 
tender  was  declined,  and  thereupon  the  present  suit  was 
instituted  to  recover  the  damages  which  the  shippers 
alleged  they  sustained  from  the  unreasonable  detention 
of  this  property. 

In  the  amended  declaration,  with  very  much  more 
of  detail  than  was  found  in  the  counts  of  the  original 
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declaration,  the  complaint  of  the  defendants  in  error  is 
set  forth.  In  this  they  allege  that  the  portion  of  the 
outfit  which  was  shipped  by  them  from  Grenada  consti- 
tuted an  essential  part  of  the  whole  which  was  necessary 
for  the  successful  carrying  out  of  the  contract  hereto- 
fore referred  to,  and  that,  as  a  result  of  the  unreasonable 
delay  in  the  delivery  of  the  same,  they  were  put  to  the 
necessity  of  replacing  this  property  by  the  purchase  and 
at  the  price  already  stated;  that  there  was  also  entailed 
upon  them  a  heavy  expense  in  keeping  a  crew  of  men 
waiting  to  carry  out  their  well-boring  contract ;  that  in 
the  shipping  of  their  material  to  Blytheville  and  reship- 
ping  it  therefrom,  after  the  cancellation  of  the  contract, 
further  loss  was  inflicted  upon  them.  They  allege  also 
a  loss  of  profit  from  this  cancellation  of  f  1,000. 

In  the  conclusion  of  this  pleading  is  the  following  par- 
agraph :  "Plaintiffs  further  aver  that  they  have  a  right 
of  action  against  the  defendants  for  the  loss  of  said  arti- 
cles and  delay  in  their  shipment  and  prompt  delivery; 
for  the  cost  of  supplying  same ;  the  freight  paid  thereon ; 
the  loss  of  the  profit  in  said  contract  at  Blytheville ;  the 
loss  of  shipping  and  reshipping  to  the  town  of  Blythe- 
ville; and  the  cost  of  keeping  said  crew  of  men  from  the 
time  said  machinery  and  articles  should  have  been  de- 
livered by  the  defendants  to  the  time  of  the  cancellation 
of  said  contract.** 

Upon  proper  pleas  this  case  went  to  the  jury,  which  re- 
turned a  verdict  as  follows :  "We,  the  jury,  find  damage 
for  the  plaintiff  of  |880,  for  rental  of  equipment,  and 
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|166  additional  cost  of  pipe,  etc.,  with  interest  at  six  per 
cent  from  October  2, 1903,  to  June  19, 1905/'  Both  par- 
ties were  dissatisfied  with  this  verdict,  and  made  mo- 
tions for  a  new  trial,  which  were  overruled  by  the  trial 
judge,  who  thereupon  entered  up  a  judgment  in  accord- 
ance with  its  terms.  Both  parties  have  prosecuted  the 
case  to  this  court,  and  have  assigned  errors  upon  the 
action  of  the  trial  judge. 

It  is'  unnecessary  to  set  out  the  several  assignments 
of  error,  as  it  is  conceded  by  the  respective  counsel  that 
all,  save  one,  are  resolvable  into  the  single  question,  what 
is  the  proper  measure  of  damages  in  this  case?  —  it  be- 
ing conceded  by  the  plaintiff  in  error  that  for  its  failure 
to  deliver  in  a  reasonable  time  the  defendants  in  error 
are  entitled  at  least  to  recover  nominal  damages. 

It  was  insisted  in  the  lower  court,  and  the  insistence 
is  repeated  here,  that  under  the  evidence  adduced,  and 
upon  the  rule  of  law  invoked  by  the  defendants  in  error, 
they  were  entitled  to  recover  all  the  special  damages 
claimed  in  their  declaration.  It  is  conceded  by  their 
counsel,  at  least  by  implication,  that  their  right  to  a  re- 
covery of  these  damages  is  conditioned  upon  notice  hav- 
ing been  brought  home  to  the  railroad  that  a  breach  of 
its  contract  for  prompt  delivery  would  result  in  a  loss 
to  them  such  as  is  here  sued  for.  The  evidence  upon 
which  they  rely  as  showing  the  existence  of  such  notice 
is  found  in  the  testimony  of  Mendenhall,  who,  as  the 
agent  of  Johnson  &  Fleming,  delivered  this  outfit  to  the 
railroad  company  at  Grenada  for  shipment.  He  testified 
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that,  when  he  made  the  delivery,  he  said  to  the  agent  of 
the  company  that  the  defendants  in  error  needed  the 
pipe  (constituting  a  part  of  this  outfit)  very  badly,  that 
they  were  putting  in  another  well  at  some  place  in  Ar- 
kansas, and  they  wanted  to  ship  this  pipe  in  a  boat.  The 
attention  of  the  witness  is  again  called  to  this  matter 
and  he  is  asked  the  following  question :  ^Tlease  state 
to  the  jury  precisely  what  you  said  to  the  agent  and  what 
the  agent  said  to  you.  Can  you  recall  precisely  what 
you  said  to  the  agent  and  what  the  agent  said  to  you?" 
When  he  made  the  following  answer:  "Well,  when  I 
went  up  to  get  the  car,  I  told  the  agent  we'd  like  to  have 
a  drop-end  door  car  to  get  this  pipe  in,  and  I  remember 
distinctly  he  could  not  give  me  one,  so  I  put  up  a  derrick 
to  load  this  pipe  with,  and  remember  pulling  the  pipe 
with  a  sliding  line,  and  when  I  went  to  get  the  bill  of 
lading  from  him  I  told  him  we  needed  this  pipe  very 
badly.  .  .  .  Mr.  Johnson  was  there  the  day  before, 
and  wanted  this  pipe  right  away,  and  when  he  told  me 
he  wanted  this  pipe  he  told  me  to  put  this  engine  in.  I 
broke  it  about  a  month  before,  and  he  wanted  to  have  it 
overhauled  and  use  it  on  another  job,  and  I  told  the 
agent  we  wanted  this  pipe  right  away,  to  give  me  a  car 
as  quick  as  he  could,  and  he  said  *all  right,'  and  gave  me 
a  bill  of  lading,  and  the  car  was  shipped  out  that  same 
night."  He  reiterates,  in  answer  to  a  question  immedi- 
ately succeeding,  that  this  was  all  he  told  the  agent. 

The  rule  which  the  plaintiffs  below  invoke,  and  upon 
which  they  rely  in  this  court,  is  that  announced  in  Had- 
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Up  V.  Bcicendele,  9  Ex.,  341.  This  rule  has  been  so  fre- 
quently quoted  and  applied  in  the  opinions  of  this  court 
that  it  is  unnecessary  to  set  it  out  literally  here.  It  is 
sufficient  to  say  that  under  this  rule  a  party  who  sues  for 
a  breach  of  contract  is  entitled  to  recover  damages 
which  result  from  that  breach  according  to  the  usual 
course  of  things,  or  such  as  may  be  reasonably  supposed 
to  have  been  in  the  contemplation  of  both  parties  at  the 
time  the  contract  was  made  as  the  probable  breach  of 
it.  Under  the  latter  branch  of  the  rule  it  has  been  uni- 
versally held  that  in  order  to  recover  special  damages, 
such  as  are  claimed  by  the  defendants  in  error  in  this 
case,  the  party  against  whom  recovery  is  sought  must 
have  had  such  notice  as  would  give  him  to  understand 
that  a  breach  of  the  contract  would  probably  result  to 
the  other  party  in  these  special  damages.  In  Machine 
Company  v.  Compress  Company,  105  Tenn.,  187,  58  S. 
W.,  270,  where  this  rule  was  enforced,  it  was  insisted  by 
the  plaintiff  in  error,  against  whom  it  was  applied,  that 
granting  the  authority  of  the  rule,  yet  that  was  not  a 
proper  case  for  its  application,  because  the  plaintiff  in 
error  was  not  sufficiently  put  on  notice  of  the  extraordi- 
nary damages  it  might  incur  from  a  breach  of  the  con- 
tract. To  this  the  court  made  reply:  "No  case  holds, 
in  order  to  put  this  rule  in  operation,  that  the  party  in- 
voking it  must  have  said  to  the  other  party  at  the  mom- 
ent of  making  the  contract  he  would  claim  these  damages 
for  a  breach,  but  it  may  be  conceded  the  knowledge  must 
be  brought  home  to  the  party  sought  to  be  charged  under 
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such  circumstances,  that  he  must  know  that  the  person 
he  contracts  with  naturally  believes  that  he  accepts  the 
contract  with  a  special  condition  attached  ....  or, 
as  is  said  by  Mr.  Sedgwick,-  ^notice  must  be  more  than 
knowledge  on  the  defendant's  part  of  the  special  circum- 
stances. It  must  be  of  such  a  nature  that  the  contract 
was,  to  some  extent,  based  upon  the  special  circum- 
stances.' '' 

After  thus  interpreting  the  rule,  the  court  proceeded 
to  examine  the  testimony  on  this  point,  and  sets  the 
same  out  in  the  opinion,  from  which  it  distinctly  appears 
that  the  agent  of  the  machine  company,  for  whose  de- 
fault the  suit  was  brought,  thoroughly  understood  at 
the  time  of  taking  the  contract  the  purpose  that  the 
compress  company  had  in  view  in  making  the  contract, 
and  the  necessity  of  strict  compliance  with  the  same. 
It  was  upon  this  testimony,  which  clearly  showed  that 
the  machine  company  was  put  on  distinct  notice  of  the 
consequences  of  a  breach  of  its  contract,  that  the  rule 
of  special  damages  was  enforced  in  that  case.  This  is 
equally  so  as  to  the  case  of  Railroad  v.  Cabinet  Com- 
panijy  104  Tenn.,  568,  58  S.  W.,  303,  50  L.  R.  A.,  729. 
There  the  railroad  was  held  liable  for  special  damages 
resulting  from  negligent  delay  in  delivery  of  goods,  be- 
cause at  the  time  of  the  receipt  of  the  goods  for  trans- 
portation it  had  notice  that  they  were  shipped  upon  a 
penalty  contract.  These,  and  many  other  cases,  are  re- 
viewed in  Chishohn  v.  U.  8.  Canopy  Co.,  Ill  Tenn.,  204, 
77  S.  W.,  1062.  So  it  may  be  said  that  it  is  settled  in  this 
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State  that  one  who  seeks  to  recover  special  damages  for 
the  breach  of  a  contract  mnst  be  prepared  to  show  that 
sach  damage  was  within  the  contemplation  of  both  par- 
ties to  the  contract,  and  that  in  the  absence  of  notice 
the  party  complaining  must  content  himself  with  snch 
damages  as  in  the  usual  course  of  things  flow  from  the 
breach  of  such  a  contract. 

The  fact  out  of  which  the  controversy  grew  in  Hod- 
ley  V.  Baxendale  was  that  plaintiffs  were  the  owners 
of  a  steam  mill  in  which  there  was  a  broken  shaft  This 
they  gave  to  the  defendant  carrier  to  take  to  'the  engineer 
to  serve  as  a  model  for  a  new  one.  On  making  the  con- 
tract the  defendant's  clerk  was  informed  that  the  mill 
was  stopped  and  that  the  shaft  must  be  sent  back  im- 
mediately. He  delayed  its  delivery.  The  shaft  was 
kept  back  in  consequence,  and  in  an  action  for  breach  of 
contract  the  plaintiffs  claimed  as  specific  damages  the 
loss  of  profits  while  the  mill  was  kept  idle.  It  wsb  held 
in  that  case  that  the  carrier  could  not  be  made  responsi- 
ble to  such  an  extent,  as  it  did  not  appear  that  he  knew 
that  the  want  of  the  shaft  was  the  only  thing  which  was 
keeping  the  mill  idle.  In  line  with  that  case,  and  bot- 
tomed on  it,  are  many  English  and  American  cases  all 
holding  to  the  same  view.  These  cases  are  referred  to  and 
cited  as  authority  for  the  text  to  be  found  in  Sedgwick 
on  Damages,  Sutherland  on  Damages,  and  other  works 
on  their  general  subject. 

In  view  of  the  rule  and  of  the  many  illustrations  of 
it  to  be  found  in  the  various  cases  which  we  have  had 
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occasion  to  examine,  we  are  satisfied  that  it  cannot  be 
said  that  it  was  within  the  contemplation  of  these  par- 
ties at  the  time  of  the  delivery  of  this  ontflt  for  shipment 
at  Grenada  that  a  breach  of  the  contract  of  prompt  de- 
livery wonld  visit  upon  the  carrier  the  heavy  special 
damages  which  are  claimed  in  this  lawsuit.  If  the.wit- 
ness  Mendenhall  is  correct  when  he  undertakes  to  give 
the  precise  or  exact  statement  which  he  made  to  the 
agent  of  the  railroad  when  this  outfit  was  shipped — that 
this  was  needed  very  badly — then,  as  a  matter  of  course, 
such  statement  gave  no  notice  whatever  to  the  carrier 
that  there  was  a  time  contract  made  by  Johnson  &  Flem- 
ing for  the  boring  of  a  well  at  Blytheville,  or  any  other 
contract  which  would  be  disappointed  by  a  failure  of 
prompt  delivery  of  this  material.  But^  referring  to  the 
testimony  of  the  witness  in  another  place,  where  he  says 
he  told  the  agent  of  the  railroad  that  the  parties  were 
needing  the  pipe  very  badly,  that  they  were  putting  in 
another  well  some  place  in  Arkansas,  no  more,  do  we 
think,  was  the  carrier  put  on  notice.  By  this  statement 
the  carrier  was  not  made  to  understand  that  these  con- 
signees, Johnson  &  Fleming,  had  a  contract  for  the  bor- 
ing  of  a  well  in  Arkansas  which  would  be  forfeited  in 
the  event  of  a  failure  to  promptly  deliver.  In  fact,  the 
railroad  was  not  given  to  understand  by  this  statement 
that  these  parties  were  boring  a  well  for  other  persons 
than  themselves.  Upon  such  a:  loose  and  indefinite  state- 
ment made  to  the  carrier,  it  would  seem  upon  all  the 
authorities,  that  for  the  breach  of  the  contract  upon  his 
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part  the  shippers  would  be  debarred  from  a  recovery  of 
special  damages,  and  would  be  compelled  to  content  him- 
self with  such  as  would  naturally  flow  from  a  breach. 
But  it  is  insisted  that  whatever  may  be  the  defect  as  to 
notice  at  the  time  of  delivery,  yet  the  railroad  author- 
ities were  notified  distinctly  at  Memphis,  while  the 
search  was  being  made  for  this  lost  outfit,  that  these 
parties  did  have  a  time  contract  for  the  boring  of  a  well 
in  Arkansas,  and  that  this  material  was  essential  to  the 
doing  of  the  work,  and  that  the  delay  in  its  delivery 
would  likelv  result  in  the  cancellation  of  the  contract 
and  the  heavy  damage  for  which  they  now  seek  a  re- 
covery. ^ye  think  the  law  is  otherwise.  Notice  to  the 
carrier,  after  the  goods  have  been  shipped,  of  circum- 
stances which  render  special  damages  a  probable  con- 
sequence of  delay,  does  not  aflfect  the  original  contract 
so  as  to  render  the  carrier  liable  for  such  damages, 
although  the  subsequent  delay  is  unreasonable.  Brad- 
ley V.  Chicago,  etc.,  R.  R.  Co.,  94  Wis.,  44,  68  N.  W.,  410 ; 
Missouri,  etc.,  R.  Co.  v.  Belcher  (Tex.  Sup.),  35  S.  W., 
6;  Hooks  Smelting  Co.  v.  Planters^  Compress  Co.,  72 
Ark.,  275,  79  S.  W.,  1052. 

In  Crutcher  v.  Choctaw,  etc.,  R.  Co.  (Ark.,  1905),  85 
S.  W.,  770,  Am.  &  Eng.  R.  R.  Cases  (N.  S.,  39),  661,  the 
court  says:  '^It  is  contended  by  appellant  that  notice 
given  to  the  carrier,  after  the  making  of  the  contract 
and  shipment  of  the  property,  of  the  special  circum- 
stances, is  sufficient  to  charge  the  carrier  with  the  in- 
dorsed damages.    This  is  not  correct    The  notice  must 
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be  given  at  the  time,  op  before,  the  making  of  the  con- 
tract. In  Hook  Smelting  Go.  v.  Planters^  Compress  Co., 
supra,  the  court  said:  *Fop  it  is  well  settled  that,  in 
order  to  make  a  party  to  the  contract  liable  for  special 
damages,  he  must  have  notice  of  the  special  circum- 
stances at  or  before  the  making  of  the  contract.  He 
must,  at  the  time  he  receives  notice  of  the  facts  showing 
that  upon  a  breach  he  will  be  subject  to  special  damage, 
be  free  to  insist  upon  such  additional  compensation  as 
he  may  choose  to  demand.  But,  if  the  price  for  the 
work,  or  for  the  part  in  which  he  is  most  interested,  has 
been  fixed  so  that  he  must  go  ahead  with  the  contract, 
then  notice  of  the  circumstances  will  have  no  effect  to 
enlarge  his  liability.'^ 

While  it  may  be  true,  as  stated  in  the  citation  found 
in  the  brief  of  counsel  for  Johnson  &  Fleming  from  5 
Am.  &  Eng.  Encyc.  of  Law,  p.  394,  that  whether  or  not 
the  carrier  had  notice  of  the  special  circumstances 
which  are  relied  on  as  a  ground  for  the  damages 
(special)  claimed,  is  usually  a  question  of  fact  for  the 
jury  to  determine.  This,  however,  is  not  so  whQre  the 
testimony  with  regard  to  the  notice  is  incontrovertible 
and  is  clear  and  distinct.  It  is  then  a  question  of  law 
for  the  court.  It  has  been  quite  often  held  that  con- 
tributory negligence  is  ordinarily  a  question  to  be  de- 
termined by  a  jury,  but  when  the  testimony  on  the  sub- 
ject bears  but  one  interpretation,  which  all  reasonable 
minds  would  accept,  then  it  becomes  a  question  of  law 
for  the  court    In  the  present  case  the  evidence  already 
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set  out  is  uncontroverted,  and  leaves  nothing  tor  the 
jury  on  the  question  of  notice  to  be  determined.  It  ap- 
peals alone  to  the  court  to  be  settled  as  a  question  of 
law. 

But  it  is  said  by  the  same  counsel  that  the  nature  of 
this  shipment  was  of  itself  equivalent  to  notice.  We  are 
unable  to  see  how  the  mere  delivery  of  iron  piping, 
et<?.,  would  have  suggested  in  the  remotest  degree  to  the 
agent  of  the  railroad  the  existence  of  a  contract  for  the 
boring  of  a  well.  For  their  contention  on  this  point 
Johnson  &  Fleming,  through  their  counsel,  refer  to  /.  C 
R.  R.  Co.  V.  Cohh,  64  111.,  143.  In  that  case,  however, 
it  appeared  that  the  defendant  carrier  knew  that  cer- 
tain com  intrusted  to  it  for  transportation  was  to  be 
sold  to  the  government  at  a  certain  price.  The  com  was 
damaged  en  route  through  a  delay  in  transportation, 
and  the  plaintiff  was  obliged  to  sell  it  at  the  same  price 
for  which  he  had  bought  it  The  court  held  that  the 
measure  of  damages  recoverable  was  the  difference  be- 
tween what  he  received  for  the  corn  and  the  price  at 
which  he  had  contracted  to  sell  it.  It  will  be  seen  from 
this  statement  that  the  carrier  at  the  time  of  the  re- 
ceipt of  the  corn  had  actual  knowledge  of  the  contract 
of  sale,  and  was  properly  chargeable,  therefore,  upon 
that  knowledge  with  the  special  damage  resulting  to 
the  plaintiff  from  failure  to  promptly  transport  and  de- 
liver. We  are  equally  unable  to  And  any  authority  for 
the  contention  of  the  plaintiff  below  in  the  case  of  Vicks- 
hiirg,  etc.,  R.  Co.  v.  Rugsdale,  46  Miss.,  458.     On  the 
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part  of  the  plaintiff  in  error  it  is  insisted  that  the  ver- 
dict in  the  present  ease  is  without  material  evidence  to 
support  it.  As  has  already  been  said,  the  piping  and 
tools  which  had  been  -shipped  from  Grenada,  Mississippi, 
to  lifemphis,  Tennessee,  constituted  a  part  of  a  well- 
boring  outfit  belonging  to  Johnson  &  Fleming;  the  re- 
mainder of  the  outfit  being  at  that  time  at  Blytheville, 
in  Arkansas.  It  will  be  seen  from  the  verdict  hereto- 
fore set  out  that  the  jury  allowed  the  plaintiffs  below 
|880  for  rental  of  equipment.  The  witness  Johnson 
stated  that  the  net  rental  value  of  a  well-boring  outfit 
was  |22  per  day.  The  jury  evidently  allowed  these 
parties  as  the  rental  this  amount  for  the  forty  days  be- 
tween the  dat«  when  the  property  shipped  should  have 
been  delivered  and  the  time  of  its  tender ;  that  is,  forty 
days.  In  other  words,  they  allowed  a  rental  value  for 
the  complete  outfit  when  this  railroad  had  never  in  its 
keeping  any  save  a  part  of  that  outfit,  and  bb  to  that  part 
the  witness  Johnson  distinctly  testified  that  taking  it 
apart  from  the  whole  it  had  no  rental  value  whatever. 
So  the  counsel  of  the  plaintiff  in  error  properly  moved 
the  court,  upon  this  statement,  to  exclude  this  testimony 
from  the  jury.  This  the  court  declined  to  do,  and  in  so 
declining  was  in  error ;  for  it  is  apparent  that  the  rail- 
road for  its  delay  was  only  liable  for  the  usable  rental 
value  of  the  property  which  it  had  in  keeping.  Exclud- 
ing this  testimony,  the  verdict  upon  this  point  was  left 
without  any  material  evidence  to  support  it. 

In  addition  to  the  railroad  being  only  liable  for  the 
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usable  rental  value  of  the  property,  which  it  received 
and  failed  to  deliver  within  a  reasonable  time,  if  any 
such  value  can  be  made  out,  we  think  it  clear  it  was 
not  liable  for  the  difference  between  the  value  of  the 
property  which  it  had  in  charge  and  the  amount  which 
Johnson  &  Fleming  had  to  expend  for  new  machinery 
to  supply  its  place.  It  is  well  settled  that  the  consignee 
cannot,  by  declining  to  receive  from  the  carrier  a  de- 
layed  shipment,  convert  him  into  a  tort-feasor  and  hold 
him  liable  in  trover  for  the  value  of  the  property.  If 
this  is  so,  we  cannot  understand  how,  by  indirection,  he 
can  reach  the  same  result  as  he  would  if  allowed  to  re- 
ject the  shipment  and  charge  the  carrier  with  the  differ- 
ence in  value  of  the  rejected  stock  and  the  amount  paid 
for  the  new.  The  evidence  on  this  point  was  incompe- 
tent, and  the  verdict  in  favor  of  plaintiffs  bdow  for 
|166  was  unwarranted. 

The  judgment  of  the  lower  court  is  reversed,  and  the 
cause  is  remanded* 
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State  National  Bank  v.  City  of  Memphis. 
{Jackson.  April  Term,  1906.) 

1.  TAXATIOK.    Payment  of  city  taxes  as  under  protest  is  not 

yoluntary  so  as  to  prevent  their  recovery,  when. 
Payment  of  city  taxes  by  a  bank  is  not  voluntary,  so  as  to  pre- 
clude their  recovery  by  the  bank,  where,  by  an  agreement  be- 
tween the  city  and  the  bank,  the  bank  was  permitted  to  pay  the 
taxes  as  under  protest,  with  recitals  in  the  agreement  that  a  dis- 
tress warrant  was  about  to  be  issued,  and  that  the  taxes  were 
paid  in  view  of  that  fact,  and  that  the  city  agreed  that  it  would 
not  insist  that  such  payment  was  voluntary.    (Post,  pp.  646,  647.) 

Acts  cited  and  construed,  1873,  ch.  44;  1903,  ch.  268,  sec.  25. 

Code  cited  and  construed:     Sec.  1059  (3.);  sec.  926  (M.  &  V.). 

Cases  cited  and  approved:  Lea  v.  Memphis,  9  Bax.,  103;  Bright 
V.  HoUoman,  7  Lea,  309,  312;  Railroad  v.  Williams,  101  Tenn., 
146,  148;  Bank  v.  Memphis,  107  Tenn.,  66,  68,  73,  74. 

d.  SAME.  Same.  Bank  paying:  taxes  on  its  stock  for  its  stock- 
holders under  protest  may  recover  same,  if  illegally  collected. 
A  bank  may  properly  pay  the  taxes  assessed  against  its  stock  in 
the  hands  of  its  stockholders  and  if  the  payment  is  made  under 
protest,  it  can  sue  for  and  recover  such  taxes  if  illegally  col' 
lected,  and  may  maintain  the  suit  in  its  own  name  without  Join- 
ing the  stockholders  therein.     {Post,  pp.  647,  648.) 

Acts  oited  and  construed:    1903,  ch.  258,  sec.  25. 

8.  SAME.    State  bonds  are  not  exempt  from  taxation  by  implica- 
tion. 
There  is  no  implied  exemption  of  State  bonds  from  taxation. 
(Post,  pp.  648-653.) 

Cases  cited,  distinguished,  and  approved:  Nashville  v.  Bank,  1 
Swan,  269;  Nashville  v.  Smith,  86  Tenn.,  213;  Smith  v.  Nash^ 
ville,  88  Tenn.,  464;  and  cases  from  other  States  on  pages  648- 
653  of  the  opinion. 
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4.  BAKE.  Statute  exempting  Tennessee  State  bonds  from  taxa- 
tion against  certain  corporations  is  unconstitutional  and  void. 
Statute  (Acts  1903,  eh.  258»  sec.  25)  providing  that,  in  computing 
the  aeaessable  value  of  the  shares  of  stock  in  certain  corpora- 
tions, the  assessed  value  of  the  registered  Tennessee  Stats 
bonds  shall  be  deducted  from  the  value  of  the  shares  of  stock, 
is  an  attempt  to  create  an  express  exemption  of  such  bonds 
from  taxation,  and  is  therefore  unconstitutional  and  void.  {Post^ 
pp.  646,  663-656.) 

Acts  cited  and  construed:    1903,  ch.  268,  sec.  25. 

Constitution  cited  and  construed:     Art.  2,  sec.  28. 

Cases  of  other  States  and  of  the  United  States  cited,  approved, 
and  reviewed  on  pages  654-656  of  the  opinion. 

6.  STATUTES.  Unconstitutionality  of  part  of  a  taxation  statute 
does  not  prevent  taxation,  where  the  rest  of  the  statute  con- 
tains ample  provisions  therefor. 
An  unconstitutional  provision  in  a  statute  (Acts  1903,  ch.  258,  sec. 
26)  that  the  value  of  registered  Tennessee  State  bonds  shall  be 
deducted  from  the  value  of  shares  of  stock  in  certain  corpora- 
tions in  assessing  the  shares  of  stock  does  not  prevent  an  as- 
sessment for  taxation,  where  the  rest  of  the  statute  contains 
ample  provisions  for  the  assessment  of  the  shares  of  stock  in 
such  corporations.    {Posit  P.  656.) 

6.  SAKE.    Amendment  of  a   statute  by  amending  the  statute 

which  it  amended  and  became  a  part  of. 
An  amending  statute  (Acts  1879,  ch.  84)  becomes  incorporated 
Into  the  amended  statute  (Acts  1879,  ch.  11,  sec.  9),  and  a  sub- 
sequent amendment  of  the  subject-matter  contained  in  the 
amending  statute  may  be  made  by  a  statute  (Acts  1903,  ch.  366, 
sec.  3)  purporting  to  amend  the  original  statute  without  refer- 
ence to  the  said  amending  statute.     {Post,  p.  656.) 

Acts  cited  and  construed:  1879,  ch.  11,  sec.  9;  1879,  ch.  84;  1903, 
ch.  366^  sec.  3. 
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7.  TAXATION.  Validity  of  acta  of  board  of  equalization  of 
taxes  cannot  be  questioned  collaterally  because  one  member 
was  not  a  freeholder. 

The  contention  that  the  act  of  the  board  of  equalization  of  assess- 
ment  of  taxes  was  void,  because  one  of  Its  members  was  not  a 
freeholder,  as  required  by  statute,  is  a  question  that  cannot  be 
made  collaterally  in  an  action  to  recover  taxes  paid  under  pro- 
test.    {Post,  pp.  656,  657.) 

■ 

8.  8AMB.  Assessment  may  be  raised  by  board  of  equalization, 
though  no  appeal  is  prosecuted  to  the  board  by  the  person 
assessed. 

The  board  of  equalization  of  the  assessment  of  taxes  has  the 
power  and  jurisdiction  to  raise  an  assessment  for  taxes,  though 
the  person  assessed  and  aftected  by  such  action  has  prosecuted 
no  appeal  to  the  board.    (Post,  p.  657.) 


FROM  SHELBY. 


Appeal  from  the  Chancery  Court  of  Shelby  County. — 
F.  II.  Hetskeij:.,  Chancellor. 

Carroll,  M'Kellar,  Bullington  &  Biggs,  for  Bank. 
Attorney-General  Cates,  for  State. 

Henry   P.  Walsh,  City  Attorney,   and   Plippin   & 
Neuhardt,  for  Memphis. 


Mr.  Justice  Neil  delivered  the  opinion  of  the  court. 

In  the  general  revenue  act  of  1903,  p.  632,  c.  258  of  the 
acts  of  that  year,  the  following  section  appears,  viz. : 
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"Sec.  25.  That  the  shares  of  stock  of  stockholders  of 
any  bank  or  banking  association,  savings  bank,  or  loan 
company,  or  insurance  company,  or  investment  com- 
pany, or  cemetery  company,  or  company  or  incorpora- 
tion (other  than  snch  as  are  defined  and  assessable  un- 
der sections  22  and  23  of  this  act)  doing  business  in  this 
State,  whether  domestic  or  foreign,  shall  be  assessed  and 
taxed  for  State,  county  and  municipal  purposes  as  the 
personal  property  of  the  stockholders,  whether  they  re- 
side within  or  without  the  State  of  Tennessee ;  provided, 
however,  the  assessment  of  such  shares  of  stock  as  the 
property  of  the  stockholders  shall  be  in  lieu  of  any 
assessment  or  taxation  of  the  capital  stock  or  corporate 
property  of  such  corporation  company,  or  association. 
Shares  of  stock  assessable  under  this  section  shall  be 
assessed  at  not  less  than  the  actual  cash  value  of  the 
same,  less  the  assessed  value  of  realty  and  tangible  pro- 
perty, which  said  actual  cash  value  of  shares  of  stock 
shall  be  computed  by  looking  to  and  considering  the 
market  value,  the  actual .  value  of  shares  of  stock 
and  from  any  other  evidence  of  the  value  of  the  same. 
Real  estate  and  tangible  personalty  of  any  corporation, 
company  or  association,  defined  in  this  section,  shall  be 
assessed  to  the  same,  in  the  same  mode  and  manner,  and 
where  situate,  as  other  real  estate  and  tangible  person- 
alty; but  in  computing  the  assessable  value  of  such 
shares  of  stock,  the  assessed  value  of  the  realty  and 
tangible  personalty  and  registered  Tennessee  State 
bonds  owned  for  a  period  of  not  less  than  six  months 


i 


!!  8  Gates]  APEIL  TEEM,  1906.  645 

Bank  y.  Memphis. 

R  prior  to  the  tenth  day  of  January  preceding,  shall  be 

deducted  from  the  value  of  the  shares  of  stock  and  the 

g  remaining  value  constitute  the  value  upon  which  the 

y^  assessment  shall  be  made.     Assessments  of  shares  of 

stock  under  this  section  shall  be  made  at  the  place,  ward, 
or  district  of  the  town  or  county  in  which  the  corpora- 
tion, association,  or  company  is  located.    ..." 

In  obedience  to  the  direction  contained  in  the  follow- 
ing language  of  the  foregoing  section,  viz.,  ^^but  in  com- 

^  puting  the  assessable  value  of  such  shares  of  stock,  the 

assessed  value  of  .  .  .  registered  Tennessee  State 
bonds  owned  for  a  period  of  not  less  than  six  months 
prior  to  the  tenth  day  of  January  preceding,  shall  be  de- 
ducted  from  the  value  of  the  shares  of  stock,  and  the 
remaining  value  constitute  the  value  upon  which  the 
assessment  shall  be  made,"  the  tax  assessor  for  the  city 
of  Memphis  deducted  f  250,000  as  representing  the  value 
of  such  bonds,  from  the  assessment  of  the  shares  of  stock 
in  the  complainant  bank,  but  the  board  of  equalization 
corrected  this  action  of  the  assessor,  by  disregarding 
this  deduction,  and  raising  the  assessment  accordingly. 
Thereupon,  an  agreement  was  entered  into  between 
the  city  and  the  bank  whereby  the  latter  was  permitted 
to  pay  the  taxes.  ($6,840.84)  on  the  shares  under  pro- 
test. This  agreement  recites  that  a  distress  warrant  was 
about  to  issue  and  the  taxes  were  paid  in  view  of  that 
fact,  and  the  city  agreed  that  it  would  not  insist  that 
such  payment  was  voluntary. 

The  tax  rate  was  fixed  at  ?2.15  for  the  year  covered  by 
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assessment  in  the  ward  in  which  complainant  bank  re- 
sideSy  and  the  present  bill  was  filed  to  recover  so  much 
of  the  tax  as  was  paid  upon  the  State  bonds. 

Fpon  the  allegations  of  the  bill  the  two  principal 
questions  raised  by  demurrer  in  the  court  below  and 
debated  here  are  the  following: 

On  behalf  of  the  complainant  it  is  insisted  that  State 
bonds  are  inherently  exempt  or  nontaxable^  on  the 
theory  that  the  State  would  not  have  the  right  to  tax  its 
own  obligations  in  the  hands  of  its  creditors.  But  aside 
from  this  contention,  it  is  insisted  by  the  complainnnt 
that  the  clause  referred  to  does  not  create  an  exemption 
but  only  regulates  the  assessment  of  the  property  of 
banks. 

On  behalf  of  the  defendant  it  is  insisted  that  the 
clause  of  the  act  directing  a  deduction  of  the  amount  of 
State  bonds  held  for  six  months  preceding  the  assess- 
ment was  merely  an  attempt  to  create  an  exemption  of 
this  class  of  property,  and  was  therefore  unconstitu- 
tional and  void. 

Before  considering  either  of  these  questions,  it  is 
deemed  necessary  to  dispose,  of  two  preliminary  ques- 
tions. The  first  of  these  is  that  the  money  was  paid 
voluntarily,  and  cannot  therefore  be  recovered.  We 
think  this  point  is  covered  by  the  case  of  Bright  v.  Hollo- 
man,  7  Lea,  309,  312.  In  that  case,  it  was  held  that  the 
taxbook  was  process  equivalent  to  an  execution  in  the 
hands  of  the  oflBiccr,  and  payment  under  protest  entitled 
the  party  to  sue  f[ ;  ?  so  much  as  was  deemed ;  illegal  that 
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this  was  true,  although  the  taxes  involved  were  county 
taxes,  and  no  special  provision  was  made  for  the  pay- 
ment of  this  class  of  taxes  under  protest  under  the  act  of 
1873,  carried  into  Shannon's  Code  as  section  1059.  See 
also,  R.  R.  Co.  V.  Williams,  101  Tenn.,  146,  148,  46  S. 
W.,  448,  and  Bank  v.  Memphis,  107  Tenn.,  66,  68,  73,  74, 
64  S.  W.,  13.  It  was  also  held  in  a  prior  case  (Lea  v. 
City  of  Memphis,  9  Baxt.,  103)  that  although  taxes  were 
voluntarily  paid,  yet  if  they  were  illegal  the  city  might 
lawfully  agree  to  refund  them  and  that  her  paper  obli- 
gations therefor  would  be  good.  On  the  same  principle, 
we  are  of  opinion  that  the  city  when  about  to  distrain 
for  taxes  may  make  an  agreement  with  the  party  paying, 
that  such  payment  is  under  protest;  and  it  would 
do  right  to  carry  out  the  agreement  in  any  subsequent 
litigation  instituted  concerning  such  payment.  Agree- 
ments of  this  charactor  save  expensive  and  embarrass- 
ing injunction  suits. 

The  next  preliminary  point  is  that  the  tax  was  the 
debt  of  the  stockholders  of  the  bank,  and  not  of  the 
bank  itself;  therefore  that  the  suit  could  not  be  institut- 
ed by  the  bank  but  only  by  the  stockholders  themselves. 
In  respect  of  this  point,  we  are  of  the  opinion  that  un- 
der a  proper  construction  of  section  25  of  chapter  258 
of  page  652  of  the  Acts  of  1903,  the  bank  itself  might 
properly  pay  the  taxes  assessed  against  its  stock  in  the 
hands  of  the  stockholders.  Indeed,  it  is  probably  its 
duty  to  do  so,  but  we  do  not  decide  this  point.  We  need 
not  go  into  this  matter  at  large.    We  refer  to  the  last 
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five  paragraphs  of  the  section.  We  are  of  opinion  that 
under  the  portions  of  the  section  last  referred  to,  the 
bank  would  have  the  right,  at  least,  to  pay  the  taxes  on 
the  stock  for  its  stockholders,  and  if  the  payment  was 
made  under  protest  it  could  sue  for  and  recover  such 
taxes  if  illegally  collected.  Of  course  its  recovery  would 
be  for  the  benefit  of  its  stockholders.  Having  disposed 
of  these  preliminary  questions,  we  shall  now  direct  our 
attention  to  the  merits  of  the  controversy. 

We  shall  first  consider  whether  there  is  an  implied  ex- 
emption of  State  bonds.  Under  the  constitution  of 
1834  it  was  held  that  there  was  an  implied  exemption  of 
State  property  {Nashville  v.  Bank,  1  Swan,  269)  on 
the  principle  that  it  could  not  be  supposed  that  the  State 
would  do  so  idle  a  thing  as  to  tax  itself  for  its  own  bene- 
fit, or  that  it  would  take  money  out  of  its  treasury  to  be 
returned  immediately  thereto,  or  that  it  would  permit 
its  subordinate  political  divisions  to  impose  such  a  bur- 
den upon  it  It  was  said  that  the  presumption  was 
against  the  existence  of  any  such  intention.  This  case  was 
followed  and  applied  under  the  constitution  of  1870,  in 
respect  of  municipal  property  in  the  case  of  Nashville 
V.  Smith,  86  Tenn.,  213,  6  S.  W.,  273,  and  Smith  v.  Nash- 
ville, 88  Tenn.,  464,  12  S.  W.,  924,  7  L.  R.  A.,  469. 

The  same  principle  is  recognized  in  other  States. 
People  V.  Doe,  36  Cal.,  220 ;  State  v.  Atkins,  35  Ga.,  315. 
Fed.  Cas.  No.  5350 ;  City  of  Rochester  v.  Toum  of  Rush, 
15  Hun  (N.  Y.),  239;  Cumru  Tp.  v.  Directors  of  Poor, 
1  Wood  W.  Dec.  ( Pa. ) ,  175 ;  Troutman  v.  May,  33  Pa., 
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455 ;  McCaslin  v.  State,  99  Ind.,  428 ;  Camden  v.  Camden, 
Village  Corp.,  77  Me.,  530, 1  Atl.,  689 ;  'Newark  v.  Clinton 
Tp.,  49  N.  J.  Law,  370,  8  Atl.,  296;  Trustees  for  8iip.  of 
Pwb.  Schools  V.  Inhabitants  of  City  of  Trenton,  30  N.  J., 
Eq.,  667 ;  Erie  Co.  v.  City  of  Erie,  113  Pa.,  360,  6  Atl., 
136;  Inhabitants  of  Wan/land  v.  Middlesex  Co.  Commrs., 
70  Mass.,  500 ;  People  v.  Salomon,  51  111.,  52,  53 ;  Poor, 
etc.,  V.  School,  etc.,  42  Pa.,  21 ;  Louisville  v.  Comw.,  61 
Ky.,  6S;  E.  d  W.  Const.  Co.  v.  Jasper  Co.,  117  Iowa, 
365,  372,  90  N.  W.,  1006,  94  Am.  St  Rep.,  301,  and 
authorities  cited  in  note  to  Board  of  Comers  v.  Ottawa 
(Kan.  Sup.),  33  Am.  St  Rep.,  400-406. 

In  Miller  v.  Wilson,  60  Ga.,  506,  the  principle  was 
applied  to  state  bonds  to  the  extent  of  holding  that  it 
will  not  be  presumed  that  the  legislature  intended  to  tax 
such  bonds  merely  from  a  direction  that  "taxable  prop- 
erty*' should  be  assessed,  and  that  the  court  would  not 
consider  the  question  of  the  taxability  of  state  bonds 
as  raised  in  the  absence  of  a  provision  in  a  statute  ex- 
pressly directing  their  taxation.  In  the  Mayor,  etc.,  of 
Macon  v.  Jones,  67  Ga.,  489,  the  same  doctrine  was  ap- 
plied to  city  bonds.  To  the  same  general  effect  City  of 
Augusta  v.  Dunbar,  50  Ga.,  387. 

In  Louisia/na  {State,  ex  rel.,  v.  Board,  35  La.  Ann., 
654),  the  same  rule  was  applied  to  State  and  city  bonds. 
That  case  also  went  further  and  held  that  such  bonds 
were  absolutely  exempt,  on  substantially  the  same 
grounds  that  support  an  implied  exemption  of  public 
property. 
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We  are  also  referred  to  State  v.  Stonetcnll  Ins.  Co. 
(Ala.),  7  South.,  753,  as  sustaining  the  same  view,  but 
that  ease  is  hardly  an  authority  for  the  proposition, 
since  it  appears  therein  that  the  legislature  had  power 
under  the  constitution  of  the  State  to  grant  such  an 
exempton  —  that  is,  one  of  State  bonds  —  and  it  had 
done  so. 

On  the  other  hand,  there  are  numerous  authorities 
which  hold  that  State,  county,  and  municipal  bonds  are 
taxable.  Champaign  Co.  Bank  v.  Smith;  7  Ohio  St.,  42 ; 
People  V.  In^.  Co.,  29  Cal.,  533,  538;  Comw'.  v.  Maury, 
82  Va.,  883, 1  S.  E.,  185;  Hall  v.  Middlesex  Co.  Commrs., 
92  Mass.,  100;  Comtc.  v.  City  of  Phila.,  27  Pa.  497; 
Wilkes  Barre  Dep.  &  Sav.  Bank  v.  City  of  Wilkes  Barre, 
148  Pa.,  601,  24  Atl.,  Ill ;  Freese  v.  Woodruff,  37  N.  J. 
Law,  139;  People  v.  Commrs.  of  Taxes  d  Assessments, 
76  N.  Y.,  64.  And  see.  State,  ex  rel.,  v.  K.  &  W.  By.  Co., 
153  Mo.,  157,  54  S.  W.,  559,  77  Am.  St.  Rep.,  704.  The 
leading  case  is  Champaign  Co.  Bank  v.  Smith,  supra. 
In  that  case  the  court  said : 

"Admitting,  as  we  do,  that  a  state  may,  by  the  ex- 
press terms  of  her  contract,  limit  to  some  extent  the 
future  exercise  of  her  sovereignty;  and  that  she  may, 
from  consideration  of  policy,  or  interest  bind  herself 
not  to  exercise  the  taxing  power  over  a  specified  subject- 
matter;  or  to  exercise  this  power  only  in  a  specified 
mode,  and  that  the  power  so  to  bind  herself  results  from 
and  can  only  be  exercised  in  virtue  of  her  sovereignity ; 
yet  it  is  very  clear  that  the  simple  contract  of  borrowing 
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money  has  no  relation  to  her  sovereign  character  or 
power,  and  leaves  them  wholly  unimpaired.  By  such  a 
contract^  it  is  true,  a  State  and  an  individual  are  equally 
bound.  The  State  of  Ohio  cannot  by  virtue  of  her  sov- 
ereignty cancel  or  modify  a  contract  to  which  she  is  a 
party;  not  because  it  is  her  contract,  but  because  it  is  a 
contract.  The  lawful  contracts  of  her  humblest  citizens 
are  equally  sacred;  she  cannot  constitutionally  impair 
the   obligations  of  either. 

"One  man  invests  capital  in  State  stocks,  as  a  source 
of  income  and  profit  to  himself.  Prom  the  same  motive 
of  interest  other  capital  is  invested  in  the  bonds  of  a 
private  corporation,  or  the  notes  of  individuals.  These 
investments  are  equally  taxed,  as  property;  as  sources 
of  profit  and  income.  The  consequence  is  that  the  profit 
is  diminished  in  both  cases.  This  is  an  effect,  but  not 
the  object  of  the  law  imposing  the  taxation.  It  con- 
templates no  such  purpose.  As  between  the  parties,  the 
contract  is  left  in  full  force;  but  the  property  invested 
or  acquired  by  the  contract  is  taxed,  not  by  way  of  inter- 
ference with  the  rights  of  the  parties  as  borrower  or 
lender,  but  for  the  support  of  the  government  and  the 
consequent  protection  and  welfare  of  the  whole  commun- 
ity. .  .  .  The  principle  that  in  the  absence  of  any  stipu- 
lation to  the  contrary,  a  sovereign  State  possesses  the 
power  of  taxing  all  property  held  under  it,  and  within 
its  jurisdiction  is  fundamental  and  essential  to  the  very 
being  of  government.  Property  can  only  be  acquired 
and  held  subject  to  this  condition;  and  this  infirmity 
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of  tenure,  if  it  be  one,  furnishes  the  only  adequate  means 
for  its  protection. 

"We  readily  concede  that  the  State  cannot  aflfect  the 
obligation  of  a  contract  to  which  she  is  a  party,  further 
or  otherwise  than  in  case  of  a  contract  between  other 
parties.  But  the  claim  here  is  that  the  State  shall  con- 
fer a  bonus  on  her  bond  holders.  For  an  exemption  of 
moneys  invested  in  her  bonds  from  the  burden  of  taxa- 
tion, common  to  all  other  property  within  the  Stato, 
would  be  a  substantial  and  valuable  bonus.  In  the  ab- 
sence of  any  such  express  stipulation  in  the  contract, 
I  do  not  perceive  an  equitable  foundation  upon  which 
to  rest  a  claim  to  an  exclusive  privilege,  so  directly  in- 
terfering with  the  sovereign  power  of  the  State." 

The  argument  that  a  decision  holding  the  bonds  tax- 
able will  decrease  their  value  we  do  not  think  entitled 
to  much  weight,  since  the  same  is  true  of  all  property. 
It  is,  without  doubt,  true,  that  the  States  of  the  union 
would  be  able  to  realize  much  higher  prices  for  the  land 
they  have  to  sell,  or  grant  away,  if  any  exemption  from 
taxation  accompained  such  grants ;  yet  it  has  never  been 
supposed  that  this  was  a  good  reason  for  implying  such 
exemption.  On  the  contrary,  it  is  held  that  such  lands 
become  taxable  immediately  upon  their  passing  into  the 
hands  of  the  vendees  or  grantees  of  the  State.  Robert- 
son V.  State  Land  Ofs.  Commrs,,  44  Mich.,  274,  6  N.  W., 
659;  State  v.  Pnrcel,  31  Ohio  St.,  352;  Townsen 
V.  Wilson,  9  Pa.,  270 ;  Osxcalt  V.  Hallowell,  15  Kan.,  154. 
And  the  same  is  true,  even  when  public  lands  are  leased, 
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the  leaseholders  are  taxable.  State  v.  Tucker,  38  Neb., 
56,  56  N.  W.,  718;  Morris  Canal  d  Banking  Co.,  36  N.  J. 
Law,  471.  And  so  of  a  mining  privilege  obtained  from 
a  State.    State  v.  Moore,  12  Cal.,  56. 

We  shall  next  dispose  of  defendant's  contention,  that 
the  clause  of  the  act  in  question  directing  a  deduction 
of  Tennessee  State  bonds  is  but  an  attempt  to  create  an 
express  exemption  of  this  class  of  property,  and  is  there- 
fore unconstitutional  and  void.  Such,  we  think,  was  the 
purpose  of  the  clause,  and  on  this  ground  it  must  be  held 
void.  It  violates  the  clause  of  the  constitution  that  ^*all 
property  ...  shall  be  taxed,''  and  the  clause  that 
^'taxation  shall  be  equal  and  uniform  throughout  the 
State."  Const.,  art.  2,  sec.  28.  The  section  referred  to 
contains  a  provision  that  the  legislature  may  exempt 
certain  kinds  of  property,  and  shall  exempt  certain  other 
kinds.  Under  the  first  division  we  find  "such  property 
as  may  be  held  by  the  State,  by  counties,  cities,  or  towns, 
and  used  exclusively  for  public  or  corporation  purposes, 
and  such  as  may  be  held  and  used  for  purposes  purely 
religious,  charitable,  scientific,  literary,  or  educa- 
tional ;"  and  under  the  second,  *^|1,000  worth  of  personal 
property  in  the  hands  of  each  taxpayer,  and  the  direct 
product  of  the  soil  in  the  hands  of  the  producer  and  his 
immediate  vendee."  This  section  expresses  the  whole 
mind  of  the  people  of  the  State  in  convention  assembled, 
in  respect  of  the  properties  subject  to  taxation,  and  the 
extent  of  the  power  of  the  legislature  to  create  exemp- 
tions therefrom.    Its  force  cannot  be  dissipated  by  con- 
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struction.  Similar  provisions  in  other  State  constitu- 
tions have  been  given  a  strict  construction  in  support  of 
the  taxing  power. 

In  Arkansas  it  has  been  held  that  a  constitutional 
provision  that  all  real  property  shall  be  subject  to  taxa- 
tion, saving  certain  excepted  kinds  therein  enumerated, 
amounts  to  an  inhibition  on  the  legislature's  exemp- 
tion of  other  real  property.  Fletcher  v.  Oliver,  25  Ark., 
289.  The  constitution  of  North  Carolina  (article  5,  sec- 
3),  provides  that  "all  property  shall  be  uniformly 
taxed."  Section  5  provides  that  the  legislature  may 
exempt  property  held  for  certain  purposes.  The  supreme 
court  of  that  State,  construing  these  provisions,  held 
that  the  legislature  could  exempt  only  the  property 
specified  in  section  5,  Charlotte  B.  &  L.  Assn.  v.  Meck- 
lenburg Co.  Commrs.,  115  N.  C,  410,  20  S.  E.,  526.  And 
in  People  v.  Eddy,  43  Cal.,  331,  13  Am.  Rep.,  143,  it  was 
held  that,  while  it  was  within  the  power  of  the  legisla- 
ture, and  it  was  its  duty,  to  prescribe  the  mode  in  which 
all  property  should  be  assessed,  it  could  not,  under  the 
guise  of  regulating  the  duty  of  assessors,  exempt  prop- 
erty from  taxation  which  the  constitution  required  to  be 
taxed.  And  prior  to  the  case  in  35  La.  Ann.  {State  v. 
Board  of  Assessors,  p.  651 ) ,  such  was  the  rule  laid  down 
in  Louisiana.  Morrison  v.  Larkin,  26  La.  Ann.,  699; 
Lefranc  v.  City  of  New  Orleans,  27  La.  Ann.,  188 ;  City 
of  N.  0.  V.  Bank  of  Lafayette,  27  La,  Ann.,  376;  City  of 

IV.  0.  v.  People/ 8  Ins.  Co,,  27  La.  Ann.,  519;  City  of  N.  O. 

V.  y.  0.  Waterworks,  36  La.  Ann.,  432.    And  that  juris- 
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diction  seems  to  have  returned  to  the  former  doctrine 
in  Bank  v.  Board  of  Assessors,  41  La.  Ann.,  188,  5  South., 
408,  wherein  it  is  said:  "Reduced  to  its  last  analysis, 
the  contention  is  that  a  large  part  of  the  value  of  the 
shares  belonging  to  the  individual  shareholders  is  ex- 
empt from  taxation.  .  .  .  We  read  in  the  constitu- 
tion the  unequivocal  mandates :  (1)  That  'all  property 
shall  be  taxed  in  proportion  to  its  value,  to  be  ascer- 
tained as  directed  by  law;'  (2)  that  the  following  prop- 
erty shall  be  exempt,  and  no  other.  Bank  shares  are 
property.  They  are  subject  to  taxation,  and  in  this 
State  the  legislature  has  affirmatively  exercised  the 
power  of  taxing  them." 

The  case  of  Murray  v.  Charleston,  96  U.  S.,  432,  24 
li.  Ed.,  760,  has  been  referred  to  aa  an  authority  against 
the  power  of  taxation  of  securities  by  a  State  or  political 
division  thereof  which  had  issued  such  securities.  In 
that  case  it  appeard  the  city  of  Charleston  had  issued 
securities  bearing  six  per  cent  interest,  and  directed  the 
officer  of  the  city  whose  duty  it  was  to  pay  the  interest, 
to  deduct  the  amount  of  the  tax  from  the  interest,  and 
pay  over  to  the  holder  of  the  debt  only  the  diflPerence. 
It  was  held  that  this  could  not  be  done  without  a  viola- 
tion of  the  contract ;  that  a  contract  to  pay  six  per  cent 
could  not  bo  complied  with  by  the  payment  of  four  per 
cent  or  any  sum  less  than  the  sum  fixed  by  the  contract. 
It  was  not  denied  that  the  money  so  paid  would  be  liable 
to  taxation  after  it  had  reached  the  hands  of  the  holder 
of  the  security,  if  he  were  a  resident  of  the  State;  or 
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that  the  obligations  of  a  State  might  be  taxed  by  a 
State.  Our  conclusion  is  that  State  bonds  are  not  ex- 
empt from  taxation. 

But  it  is  said  there  is  no  provision  in  the  act  of  1903 
which  would  justify  an  assessment  of  the  shares  of  stock 
in  any  other  way  than  by  making  a  deduction  of  State 
bonds.  This  is  a  mistaken  view.  After  striking  oat  the 
unconstitutional  clause  the  residue  of  section  25  con- 
tains ample  provisions  for  assessing  shares  of  stock  in 
banks  and  other  associations  and  corporations  therein 
mentioned. 

It  is  next  insisted  that  section  3,  c.  366,  p.  100,  Acts 
1903,  is  void  because  it  purports  to  amend  chapter  11,  p. 
15,  Acts  1879,  upon  the  subject  of  assessment  for  taxes; 
whereas  there  is  nothing  in  the  latter  act  upon  the  mat- 
ter of  assessment  at  all.  We  do  not  think  there  is  any 
merit  in  this  point.  Section  9  of  the  act  not  only  con- 
tains some  provisions  upon  the  subject^  but  that  section 
is  amended  by  chapter  84,  p.  98,  Acts  1879,  upon  the 
subject  of  assessments,  and  by  virtue  of  the  amendment 
the  latter  act  became  incorporated  into  the  former; 
therefore  it  was  not  improper  that  the  act  of  1903  should 
purport  to  amend  chapter  11,  p.  15,  without  making 
special  reference  to  chapter  84. 

It  is  insisted  that  the  action  of  the  board  of  equaliza- 
tion was  void,  because  one  of  their  number  was  a  non- 
freeholder  ;  whereas  the  act  requires  that  the  board  shall 
be  composed  of  freeholders.    Such  a  question  cannot  be 
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made  in  a  collateral  attack^  as  the  present  is^  upon  the 
action  of  the  board. 

Finally,  it  is  insisted  that  the  action  of  the  board  was 
void,  because  that  body  did  not  act  upon  any  appeal 
prosecuted  by  complainants  to  it;  that  complainants 
were  content  with  the  action  of  the  assessor  in  exclud- 
ing the  Tennessee  bonds,  but  the  board  assumed,  itself, 
to  raise  the  assessment  by  disregarding  such  exclusion, 
and  taking  into  consideration  the  Tennessee  bonds  in 
estimating  the  value  of  the  shares  of  stock.  We  do  not 
think  there  is  any  force  in  this  position.  The  board 
was  created  according  to  the  terms  of  the  act,  "for  the 
purpose  of  revising  the  assessment  when  returned  by 
such  tax  assessor."  Their  duty,  as  the  name  indicates, 
is  to  equalize  the  assessments,  and  in  so  doing  they  may 
make  either  additions  or  reductions.  While  they  may 
entertain  appeals  of  taxpayers,  as  indicated  by  the  act, 
from  the  assessment  made  by  the  tax  assessor,  their 
jurisdiction  is  not  dependent  on  these  appeals.  It  is 
necessary  to  the  proper  performance  of  their  duties  that 
they  should  have  a  general  view  of  all  the  assessments, 
and  be  able  to  act  upon  all  as  their  judgment  and  con- 
science may  dictate,  to  the  end  that  all  may  be  equalized, 
as  far  as  possible. 

Our  conclusion  is  that  the  chancellor  acted  correctly 
in  sustaining  the  demurrer  to  the  bill,  and  his  decree 
must  be  affirmed,  with  costs. 

116  Tenn. — 42. 
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C.  F.  Sugg  v.  Equitable  Life  Assusancb  Society. 
{JacJcson.    April  Term,  1906.) 

1.  UFB  IKSUBAHOB.  ironpayment  of  premium  after  pay^ 
ment  of  so  many  premiums  and  death  of  assured  entitles 
beneficiary  to  proceeds  of  paid  up  policy,  and  not  of  term 

policy,  when. 
Where  a  life  insurance  policy  provides  that  it  shall  he  forfeited 
on  the  nonpayment  of  any  premium,  except  that,  when  premi- 
ums have  been  paid  for  periods  shoWn  by  certain  tables  in  the 
policy,  there  will  be  granted,  without  any  action  on  the  part  of 
the  assured,  paid  up  life  assurance  for  the  ampunt  fixed  in  said 
table,  or  in  lieu  thereof,  at  the  option  of  the  assured,  (1)  the 
cash  value  fixed  in  said  table,  upon  the  due  surrender  of  the  pol- 
icy, or  (2)  provided  this  policy  is  surrendered  within  the  thirty 
days  of  grace,  or  with  satisfactory  evidence  of  good  health  with- 
in one  year  thereafter,  a  paid  up  term  policy  for  the  full  amount 
thereof  for  the  time  stated  in  said  table,  the  failure  to  pay  a  pre- 
mium and  failure  to  exercise  any  option  and  the  subsequent 
death  of  the  assured  entitles  the  beneficiary  to  the  proceeds  of 
a  paid  up  policy  only,  and  not  to  the  proceeds  of  the  term  in- 
surance.    {Post,  pp.  660-667.) 

Cases  cited  and  approved:  Anderson  v.  Insurance  Co.  (oral  opin- 
ion); Knapp  V.  Insurance  Co.,  117  U.  S.,  414;  Insurance  Co.  v. 
Meinert,  199  U.  S.,  171;  Cravens  v.  Insurance  Co.,  148  Mo.,  611; 
Schneider  v.  Insurance  Co.,  123  N.  T.,  114. 

S.  SAME.  Demurrer  to  bill  for  collection  of  policy  should  be 
OTerruled,  where  the  bill  shows  forfeiture  obviated  by  state- 
ments of  a  duly  authorised  agent  of  the  insurance  company. 

Where  a  bill  in  chancery  to  collect  a  life  insurance  policy  alleges 
that  complainant,  the  assignee  of  the  policy,  called  at  the  office 
of  the  insurer  on  the  day  that  the  premium  was  due  for  the  pur- 
pose of  paying  the  same,  and  so  informed  the  duly  authorized 
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agent  of  the  insurer,  and  that  he  was  informed  by  said  agent 
that  the  Insurance  company  had  granted  an  extended  term  in- 
surance to  the  insured,  and  promised  to  notify  the  assignee,  if 
such  insurance  had  not  been  extended,  but  that  said  agent  and 
said  company  failed  to  do  so,  a  demurrer  to  said  bill  should  have 
been  overruled,  answer  permitted,  and  proofs  allowed.  (Post, 
pp.  667-671.) 

8.  8AMB.  Same.  Xstoppel  to  insist  on  forfeiture  obviated  by- 
statements  of  the  company's  duly  authorised  agent. 
A  life  insurance  company  is  estopped  to  insist  on  a  forfeiture 
of  the  policy,  where  the  insured,  or  his  assignee,  is  misled  by 
the  statements  of  the  duly  authorized  agent  of  the  company,  and 
is  thereby  caused  to  pursue  a  course  that  creates  ground  for  for- 
feiture, although  the  policy  provides  that  it  and  the  application 
constitute  the  contract^  which  cannot  be  varied,  except  in  writ- 
ing by  certain  executive  officers,  and  the  said  duly  authorized 
agent  is  not  one  of  them.    {Post,  pp.  669-671.) 

Cases  cited  and  approved:  Insurance  Ck>.  v.  Booker,  9  Heis.,  606; 
Murphy  v.  Insurance  Co.,  3  Bax.,  440;  Insurance  Co.  v.  Fallow, 
110  Tenn.,  720;  Leslie  v.  Insurance  Co.,  63  N.  T.,  27. 


FROM  SHELBT. 


Appeal  from  the  Chancery  Court  of  Shelby  County.- 
F.  H.  Heiskell,  Chancellor. 

PiNLEY  &  FiNLEY,  foF  complainant. 
Henry  Craft,  for  defendant. 
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Mb.  Justice  McAlisteb  delivered  the  opinion  of  the 
Court 

The  object  of  this  bill  is  to  recover  the  sum  of  fl,000 
alleged  to  be  due  on  a  policy  of  life  insurance  issued  by 
the  defendant  company  to  one  Jno.  W.  Boyd  and  by 
the  latter  assigned  to  the  complainant  to  secure  the  pay- 
ment of  a  debt  which  exceeded  the  face  amount  of  the 
policy.  The  policy  was  issued  on  the  27th  of  September, 
1901,  and  provided  for  the  payment  of  a  premium  of 
$33  on  the  27th  day  of  September  of  each  year.  The  in- 
sured, John  W.  Boyd,  died  November  14,  1904.  At  the 
time  of  his  death  there  had  been  paid  three  annual  pre- 
miums, but  the  last  premium,  due  and  payable  Septem- 
ber 27,  1904,  had  not  been  paid.  The  policy  is  made  an 
exhibit  to  the  bill,  and  among  other  provisions  necessary 
to  be  noticed  are  the  following : 

"Clause  7.  This  policy  shall  lapse  and,  together  with 
all  premiums  paid  thereon,  shall  forfeit  to  the  society  on 
the  nonpayment  of  any  premium  when  due,  except  that, 
provided  premiums  shall  have  been  paid  for  the  periods 
respectively  mentioned  in  the  following  table,  there  shall 
be  granted,  without  any  action  on  the  part  of  the  as- 
sured, paid-up  life  assurance  for  the  amount  fixed  in 
said  table;  or  in  lieu  thereof,  at  the  option  of  the  assured, 

(1)  the  cash  value  fixed  in  said  table  upon  the  due  sur- 
render of  its  policy  to  the  society  at  its  home  office  in 
New  York  City  at  any  time  after  its  termination;  or 

(2)  provided  this  policy  is  surrendered  within  the  days 
of  grace,  or  with  satisfactory  evidence  of  good  health 
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within  one  year  thereafter,  a  paid-up  term  policy  for 
the  full  amount  assured  under  this  policy  for  the  time 
stated  in  said  table." 

The  theory  of  the  bill  is  that  when  default  was  made 
in  the  payment  of  the  last  premium,  due  September  27, 
1904,  the  policy  was  not  forfeited,  but  that  by  virtue 
of  clause  7,  already  quoted,  the  insurance  was  extended 
for  a  period  of  four  years  and  eleven  months. 

The  defendant  company  demurred  to  a  portion  of  the 
bill  and  answered  the  remainder.  In  its  answer  it  ad- 
mitted that,  notwithstanding  default  in  the  payment 
of  the  premium  due  September  27,  1904,  the  assured 
was,  under  the  automatic  action  of  clause  7  of  the  policy, 
entitled  to  a  paid-up  policy  for  |150,  and  that  the  court 
might  treat  the  case  as  if  this  paid-up  policy  for  |150 
had  been  issued  to  the  assured  before  his  death,  and 
accordingly  might  pronounce  a  decree  for  such  amount. 

The  answer  further  averred  that  the  company  had 
offered,  recently  after  the  death  of  assured,  to  pay  to 
the  assignee  of  the  policy  this  sum  of  f  150. 

The  company  demurred  to  the  bill  so  far  as  it  sought 
to  recover  any  amount  in  excess  of  the  sum  of  |150  ad- 
mitted by  defendant  to  be  due,  averring  that  the  policy 
had  been  forfeited  for  nonpayment  of  the  premium  due 
September  27,  1904;  (2)  that  the  alleged  agreement 
made  by  the  agent  was  by  the  terms  of  the  policy  un- 
authorized. The  disposition  of  the  demurrer  depends 
upon  a  proper  construction  of  clause  7  of  the  policy 
already  quoted.    It  is  insisted  on  behalf  of  the  demur- 
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rant  that  clause  7,  when  properly  construed,  provides 
that  when  three  annual  premiums  shall  have  been  made, 
and  default  is  made  in  the  payment  of  the  fourth  pre- 
mium, that  there  will  be  granted  without  action  on  the 
part  of  the  assured  ( 1 )  a  paid-up  policy  for  the  amount 
fixed  in  the  annexed  table,  to  wit,  the  sum  of  $150;  (2) 
a  loan  or  cash  surrender  value  of  the  policy  for  the 
amount  stated  in  the  table,  to  wit,  the  sum  of  f40;  or 
(3)  extended  term  insurance — that  is  to  say,  an  exten- 
sion of  the  full  amount  of  the  policy  for  the  period  fixed 
in  the  table,  to  wit,  four  years  eleven  months. 

The  insistence  of  counsel  for  the  complainant  is  that 
the  phrase  "without  action  on  the  part  of  the  assured" 
is  not  confined  to  any  one  of  these  three  privileges,  but 
that  it  applied  to  extended  term  insurance,  as  well  as 
to  a  paid-up  policy,  or  to  a  cash  surrender  value.  In 
the  language  of  counsel,  the  argument  is  that  "after 
three  premiums  are  paid,  if  the  fourth  premium  is  not 
paid,  the  full  benefits  of  the  policy  ceased,  and  the  con- 
tract automatically  offers  the  insured  three  different  and 
inconsistent  options,  and  a  selection  by  the  assured  (or 
his  assignee)  is  necessary  to  designate  the  option.  It  is 
certainly  not  the  intent  of  the  policy  that  the  insurer 
should  make  the  choice.  It  is  the  intent  of  the  policy 
that  the  insured  should  remain  insured,  and  not  that 
the  insurer  should  compel  him  to  select  something  he 
does  not  want." 

On  the  other  hand,  the  insistence  of  'counsel  on  behalf 
of  the  company  is  that  the  assured,  after  default  in  the 
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payment  of  the  premium  and  his  failure  to  exercise 
any  one  of  the  options,  had  no  further  interest  in  the 
policy,  except  the  right  to  demand  a  paid-up  policy 
of  |150.  We  are  of  opinion  that  this  construction  of 
the  policy  is  sound,  and  that  the  contention  made  on 
behalf  of  the  complainant  is  not  maintainable.  This  is 
perfectly  apparent  from  a  careful  reading  and  analysis 
of  clause  7  of  the  policy,  which  provides :  "This  policy 
shall  lapse  and,  together  with  all  premiums  paid  thereon, 
shall  forfeit  to  the  society  on  the  nonpayment  of  any 
premium  when  due,  except  that,  provided  premiums 
have  been  paid  for  the  periods  respectively  mentioned 
in  the  following  table,  there  will  be  granted,  without  ac- 
tion on  the  part  of  the  assured,  paid-up  assurance  for 
the  amount  fixed  in  said  table."  It  is  conceded  that  this 
sentence  only  provides  for  the  paid-up  policy  without 
action  on  the  part  of  the  assured  for  the  amount  ^ed 
in  the  annexed  table,  to  wit,  |150. 

It  thus  appears  that,  if  no  other  settlement  is  selected 
by  the  assured  in  the  manner  provided  by  the  policy, 
an  automatically  paid-up  policy  for  |150  is  due  and 
payable  by  the  company;  but,  as  we  have  already  seen, 
the  assured  has  two  other  options  offered  to  him  in 
the  following  clauses  of  the  same  sentence,  viz.:  "Or, 
in  lieu  thereof,  at  the  option  of  the  assured,  (1)  the 
cash  value  fixed  in  said  table,  upon  the  due  surrender 
of  this  policy  to  the  society  at  its  home  office  in  New 
York  City,  at  any  time  after  its  termination  or  (2)  pro- 
vided this  policy  is  surrendered  within  the  days  of  grace, 
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or  with  satisfactory  evidence  of  good  health  within  one 
year  thereafter,  a  paid-up  term  policy  for  the  full  amount 
assured  under  the  terms  of  this  policy  for  the  time  stated 
in  said  table  [to  wit,  four  yeara  eleven  months]." 

It  will  be  observed,  however,  that  the  other  options 
may  be  exercised  by  the  insured  upon  the  condition  that 
the  original  policy  is  surrendered  to  the  society  within 
the  days  of  grace  (thirty  days  after  forfeiture — fourth 
clause),  or  within  twelve  months,  with  a  certificate  of 
good  health.  It  is  only  upon  a  compliance  with  these 
conditions  that  the  assured  is  entitled  to  a  paid-up  term 
policy  "for  the  full  amount  insured  under  this  [the 
original]  policy,  for  the  time  stated  in  the  table."  Now, 
it  is  perfectly  clear  that,  if  the  assured  had  exercised 
this  option  and  surrendered  the  original  policy,  he  would 
have  been  entitled  to  an  extended  term  insurance  for 
|1,000,  which  would  have  expired  by  limitation  at  the 
end  of  four  years  eleven  months. 

We  held  at  the  present  term,  in  Eliza  O.  Anderson  et 
al.  V.  Conn.  Mutual  Life  Ins.  Co.  (no  written  opinion), 
that  where  by  the  terms  of  the  policy  the  insured  is 
entitled  to  a  paid-up  policy  for  a  part  of  the  same  insur- 
ance, provided  he  surrenders  the  original  policy  witiiin 
a  designated  period  after  the  failure  to  pay  a  premium, 
the  surrender  of  the  policy  within  the  time  designated 
is  a  condition  precedent  to  the  right  to  demand  the  paid- 
up  insurance.  It  is  not  charged  in  the  present  bill  that 
the  insured  had  surrendered  or  offered  to  surrender  the 
original  policy  herein  for  the  purpose  of  exercising  either 
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of  the  options  guaranteed  him  by  the  contract  of  insur- 
ance. On  the  contrary,  the  original  policy  is  annexed 
to  the  present  bill  and  is  the  basis  of  the  suit  now 
sought  to  be  maintained. 

In  Knapp  v.  Homeopathic  Mutual  lAfe  Ins.  Co.,  117 
U.  S.,  414,  6  Sup.  Ct,  807,  29  L.  Ed.,  960,  the  policy 
in  suit  contained  the  following  clause :  "This  policy  of 
insurance,  after  two  annual  premiums  shall  have  been 
paid  thereon,  shall  not  be  forfeited  or  become  void  by 
reason  of  the  nonpayment  of  a  premium ;  but  the  party 
insured  shall  be  entitled  to  have  it  continued  in  force 
for  a  period  to  be  determined  as  follows,  to  wit:  The 
net  value  of  the  policy,  when  the  premium  becomes  due 
and  is  not  paid,  shall  be  ascertained  according  to  the 
'combined  experience'  or  'insurer's'  rate  of  mortality 
with  interest  at  fourteen  i)er  cent,  per  annum.  Four- 
fifths  of  such  net  value  shall  be  considered  as  a  net  single 
premium  of  temporary  insurance,  and  the  term  for  which 
it  will  insure  shall  be  determined  according  to  the  age  of 
the  party  at  the  time  of  the  lapse  of  premium  and  the 
assessments  of  mortality  and  interest  aforesaid,  or,  at 
his  option,  may  receive  a  paid-up  policy  for  the  full 
amount  of  premium  paid:  Provided  that,  unless  this 
policy  shall  be  surrendered  and  such  paid-up  policy 
shall  be  applied  for  within  ninety  days  after  such  non- 
payment as  aforesaid,  then  this  policy  shall  be  void  and 
of  no  effect." 

Mr.  Justice  Gray,  in  dealing  with  this  clause  of  the 
policy,  said :    "The  single  purpose  of  this  clause  is  that, 


666  TENNESSEE  REPORTS.       [116  Tenn. 

Sugg  v.  Assurance  Society. 

after  two  annual  premiums  shall  have  been  paid,  a  fail- 
ure to  pay  any  subsequent  premium  shall  not  have  the 
effect  of  voiding  the  whole  insurance,  but  the  assured 
shall  have  the  right  of  an  insurance  for  such  a  sum 
and  such  a  time  as  the  premiums  already  paid  would 
equitably  cover.  The  policy  does  not  declare  that  it 
shall  continue  of  itself  without  any  act  of  the  assured. 
On  the  contrary,  it  stipulates  that  *the  party  insured 
shall  be  entitled  to  have  it  continned  iii  force  for  a 
period  to  be  determined'  by  ascertaining  according  to 
certain  rules  the  net  value  of  the  policy  at  the  time  of 
failure  to  pay  a  premium,  and  making  the  amount  of 
that  value,  considered  as  a  single  premium,  the  basis  for 
determining,  or  for  which  there  shall  be  a  temporary  in- 
surance for  the  full  amount  of  the  original  policy.  It 
then  prescribes  an  alternative  by  which  the  party  in- 
sured 'at  his  option  may  receive  a  paid-up  policy  for  the 
full  amount  of  premium  paid.*  In  short,  the  forfeiture 
of  the  policy  by  a  failure  to  pay  any  premium  after 
the  first  two  is  not  absolute  but  qualified ;  and  the  party 
insured  is  entitled  to  be  insured  according  to  the  sum 
already  paid  in  premiums,  either  for  the  full  amount  of 
the  original  policy,  so  long  as  that  sum  would 
pay  for  it,  or  else  for  the  full  term  of  the  original  iwlicy 
for  such  amount  as  that  sum  would  pay  for.  Then  fol- 
lows the  proviso :  That  unless  this  policy  shall  be  sur- 
rendered and  such  paid-up  policy  shall  be  applied 
for  within  ninety  days  afted  such  nonpayment  as 
aforesaid,  then  this  policy  shall  be  void  and  of  no  effect.' 
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It  is  contended  on  behalf  of  the  plaintiff  that  the  words 
'such  paid-up  policy^  show  that  this  provision  refers 
only  to  a  new  insurance  determined  by  the  second  method 
(that  is,  for  the  full  term  of  the  original  policy,  and 
for  an  amount  dependent  upon  the  sum  already  paid 
in  premiums),  and  that,  if  the  assured  does  not  season- 
ably apply  for  such  an  insurance,  she  still  remains  in- 
sured for  the  full  amount  for  a  time  computed  accord- 
ing to  the  sum  paid.  But  the  proviso  does  not  say  that, 
upon  a  failure  to  surrender  the  original  policy  and  to 
apply  for  a  paid-up  policy,  the  original  policy  shall  stand 
good  for  a  temporary  insurance,  but  that  it  'shall  be  void 
and  of  no  effect/  .  .  .  Taking  the  whole  clause  to- 
gether, it  is  clear  that  the  assured  is  to  have  the  benefit 
of  that  sum  in  one  of  two  ways  at  her  election,  and  that 
election  must  be  made  within  a  certain  time.  As  that 
time  expired  without  any  election,  or  any  excuse  for 
not  making  one,  the  forfeiture  became  complete  under 
the  express  provisions  of  the  policy,  etc."  Cravens  v. 
New  Y(yi%  etc.,  Ins.  Co.,  148  Mo.,  611,  50  S.  W.,  519,  53 
L.  R.  A.,  305,  71  Am.  St.  Rep.,  646 ;  Schneider  v.  V.  8. 
Life  Ins.  Co.,  123  N.  Y.,  114,  25  N.  E.,  321,  20  Am.  St 
Rep.,  727;  Nederland  Life  Ins.  Co.  v.  Meinert,  199  U. 
S.,  171,  26  Sup.  Ct.,  15,  50  L.  Ed.,  139.  In  view  of  these 
authorities  and  the  failure  of  the  assured  to  apply  for  an 
extended  term  insurance,  we  are  of  opinion  the  policy 
was  forfeited,  except  as  to  the  sum  of  $150  admitted 
by  the  company  to  be  due  as  paid-up  insurance. 
Complainant  insists,  however,  that,  whatever  construe- 
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tiori  may  be  placed  on  clause  7  of  the  policy,  the  com- 
pany is  estopped  to  deny  that  the  policy  was  extended 
for  four  years  eleven  months  from  September  27,  1904, 
on  account  of  certain  statements  and  representations 
made  by  one  of  its  duly  authorized  agents.  The  allega- 
tion of  the  bill  on  this  subject  is  that  three  annual  pre- 
miums had  been  paid  on  the  policy,  and  on  the  very  day 
the  fourth  premium  had  become  due,  to  wit,  September 
27,  1904,  the  complainant,  Sugg,  assignee  of  the  policy, 
"called  at  the  olHce  of  the  company  in  the  city  of  Mem- 
phis, and  stated  to  the  duly  authorized  agent  of  the  de- 
fendant that  he  was  ready  to  pay  the  fourth  premium 
on  said  policy,  and  complainant  was  informed  by  said 
agent  that  the  defendant  had  granted  the  extension  pro- 
vided by  said  policy  to  John  W.  Boyd  (the  assured)  ; 
that  complainant  told  said  agent  that  if  said  insurance 
was  not  extended,  so  that  said  policy  would  remain  in 
force,  complainant  was  ready  to  pay  the  premium,  and 
requested  said  agent  to  notify  complainant  at  his  post 
office  in  Lauderdale  county,  Tennessee,  and  stated  that 
he  would  pay  same,  and  said  agent  agreed  to  do  so; 
and  that  complainant  has  never  received  any  notice  of 
any  kind  from  defendant  or  its  agents,  and  complainant 
was  then  and  has  ever  since  been  willing  to  pay  same 
if  defendant  had  notified  him  that  it  claimed  the  same/* 
The  bill  further  alleges  "that  by  the  representations 
of  said  agent  he  was  induced  to  believe,  and  did  believe, 
tliat  the  policy  had  been  extended  for  the  period  of  four 
years  eleven  months  from  September  27,  1904,  that  he 
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acted  thereon,  and  that  he  had  never  been  notified  to 
the  contrary  in  any  manner  by  defendant^' 

The  demurrer  on  behalf  of  the  company  proceeds  upon 
the  idea  that  this  allegation  of  the  bill  contravenes 
clause  14  of  the  policy,  which  is  as  follows :  "The  policy 
and  the  application  therefor,  taken  together,  constitute 
the  entire  contract,  which  cannot  be  varied,  except  in 
writing  by  one  of  the  following  executive  officers  of  the 
society  at  its  home  office  in  New  York,  viz. :  The  presi- 
dent, one  of  the  vice  presidents,  the  secretary,  the  assist- 
ant secretary,  the  comptroller,  the  actuary,  the  assist^ 
ant  actuary,  the  treasurer,  the  auditor,  the  associate  au- 
ditor, the  recorder,  the  registrar,  or  the  assistant  regis- 
trar." 

As  already  seen,  the  allegation  of  the  bill  is  that  the 
assignee  of  the  policy  appeared  at  the  office  of  the  com- 
pany in  the  city  of  Memphis  on  the  day  the  last  pre- 
mium was  due  for  the  purpose  of  paying  the  same, 
when  he  was  informed  by  the  duly  authorized  agent  of 
the  company  that  the  company  had  granted  the  exten- 
sion provided  by  said  policy  to  John  W.  Boyd,  the  as- 
sured, and  promised  to  notify  said  assignee  at  his  post 
office  if  said  insurance  had  not  been  extended,  so  that 
said  policy  would  remain  in  force.  If  the  complainant 
was  misled  by  the  statements  of  a  duly  authorized  agent 
of  the  company,  it  is  clear  the  company  is  estopped  to 
insist  upon  a  forfeiture  of  the  policy.  While  the  bill 
fails  to  state  the  name  of  the  duly  authorized  agent  of  the 
company,  or  the  position  he  occupied,  the  demurrer  ad- 
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mits  that  he  was  duly  authorized.  No  exception  is  taken 
by  the  demurrer  to  the  indefiniteness  of  the  bill  on  this 
subject,  and  we  think  that  the  company  should  be  re- 
quired to  answer. 

In  Life  Ins.  Co.  v.  Falloto,  110  Tenn.,  720,  77  S.  W., 
937,  this  court  said:  "But  the  law  is  equally  well 
settled  that  insurers  are  estopped  to  insist  upon  forfei- 
tures for  nonpayment  of  premiums  when  due,  when  by 
any  course  of  action,  representation,  or  dealing  the  as- 
sured had  been  led  to  believe  that  the  forfeiture  will  not 
be  insisted  upon;  or,  as  was  said  in  New  York  Life  As- 
surance Co.  V.  Eggleston :  *Any  agreement,  declaration, 
or  course  of  action  on  the  part  of  an  insurance  company, 
which  leads  a  party  honestly  to  believe  that  by  conform- 
ity thereto  a  forfeiture  of  his  policy  will  not  be  incurred, 
followed  by  due  conformity  on  his  part>  will  and  ought 
to  estop  the  company  from  insisting  upon  the  forfeiture, 
though  it  might  be  claimed  under  the  express  letter  of 
the  contract.  The  company  is  thereby  estopped  fram 
enforcing  the  forfeiture.' " 

In  the  same  case  it  was  said  as  follows :  "But  in  this 
State  the  rule  has  been  given  a  larger  scope,  and  it  has 
been  held  that  a  general  agent  may  waive  conditions  in 
the  policy,  and  that  the  company  will  be  thereby  es- 
topped to  insist  upon  them  in  the  enforcement  of  a  for- 
feiture, when  such  agent  acts  within  the  apparent 
scope  of  his  employment  as  agent  of  the  company." 
Murphy  v.  Continental  Life  Ins.  Co.,  3  Baxt.,  440,  27 
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Am.  Rep.,  761;  Southern  Life  Ins.  Co.  v.  Booker,  9 
Heisk.,  606,  24  Am.  Rep.,  344. 

In  Leslie  v.  Knickerbocker  Life  Ins.  Co.,  63  N.  Y.,  27, 
it  appeared  that  an  agreement  was  made  by  a  "person 
standing  at  the  insurer's  desk"  of  the  defendant  com- 
pany to  notify  the  assignee  when  the  premium  was  due 
on  the  policy,  and  no  notice,  in  conformity  to  said  agree- 
ment, was  given,  the  company  was  adjudged  liable.  The 
court  in  the  midst  of  its-opinion  said :  "Even  if  there 
had  been  no  primary  hostile  intent  in  the  action  of  one 
who  may  in  a  certain  event  become  entitled  to  a  for- 
feiture, or  other  right  arising  from  nonperformance  of 
a  condition,  if  by  his  act  he  has  induced  another  to 
omit  strict  performance,  he  may  not  take  the  benefit  or 
exact  the  forfeiture." 

Still  we  do  not  undertake  to  adjudge  the  liability  of 
the  company  on  the  alleged  estoppel  arising  from  the 
representations  of  the  alleged  duly  authorized  agent. 
We  think  the  case  should  be  remanded  for  an  answer 
and  proof  on  this  subject. 

Reversed. 
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Mobile^  eTACKSON  &  Kansas  City  Railroad  Company  v. 

W.  W.  Haydbn. 

{Jackson.    April  Term,  1906.) 

1.  VBRDIOTS.    fevidence  of  facts  ■utficeiit  to  sapport  verdict  in 

favor  of  plaintiff  for  breach  of  contract  of  employment. 
Eridence  of  facte  stated  Bufflclent  to  support  a  verdict  in  favor  ot 
the  plaintiff  in  a  suit  against  a  railroad  company  for  the  breach 
of  its  contract  of  employment  of  plaintiff,  unconditionally  for 
one  year  after  defendant  had  investigated  his  qualifications, 
as  chief  engineer  in  charge  of  its  construction  work.  {Past,  ^ 
874-678.) 

9.  KA8TEB  AND  SBBVAKT.  In  suit  for  breach  of  contract  of 
employment  by  wrongful  discharge,  burden  of  proof  of  defense 
of  incompetency  rests  upon  defendant,  when. 
In  a  suit  by  the  employee  against  the  employer  for  a  discharge 
in  breach  of  a  contract  of  employment  alleged  by  the  employer 
to  be  dependent  upon  the  contingency  that  the  employee 
should  prove  to  be  capable,  efla.clent,  and  satisfactory,  the  bur- 
den of  proof  rests  on  the  employer  to  show  the  employee's  In- 
competency  and  inefficiency  alleged  as  the  cause  of  the  dis- 
charge.   (Post,  pp.  678-681.) 

Cases  cited  and  approved:  Jones  v.  Transportation  Co.  (Mich.), 
16  N.  W.,  893;  Daggett  v.  Johnson,  49  Vt.,  345. 

Cases  cited  and  distinguished:  Allen  v.  Compress- Co.  (Ala.),  14 
South.,  362;  Cline  v.  Llbby  (Wis.),  49  N.  W..  832.  32  Am.  Rep., 
700;  Qibson  v.  Cranage  (Mich.),  88  Am.  Rep.,  851;  McCarren  v. 
McNulty,  7  Gray  (Mass.),  139;  Tyler  v.  Ames,  6  Lans.  (N.  Y.), 
280;  Daniels  v.  Decatur  Co.,  99  Iowa,  440;  Sax  v.  Railroad,  125 
Mich.,  252;  Koehler  v.  Buhl,  94  Mich.,  496;  Frary  v.  Rubber  Co., 
52  Minn.,  264;  Rossiter  v.  Cooper,  23  Vt.,  522;  Evans  v.  Bennett, 
7  Wis.,  404. 
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8.  STATUTE  OF  FRAUDS.  Contract  of  employment  to  be  per- 
formed in  one  year  from  acceptance  and  beginning  of  work 
need  not  be  in  writing. 
Where  In  an  action  for  the  breach  of  a  contract  of  employment 
by  a  wrongful  discharge,  it  appeared  that  the  defendant  pro* 
posed  to  employ  the  plaintiff  on  the  tenth  day  of  August  for  a 
period  of  twelve  months,  beginning  on  the  thirteenth  day  of 
August,  which  proposition  the  plaintiff  took  under  advisement 
and  thereafter,  on  the  said  thirteenth  day  of  August,  accepted 
the  proposition  and  immediately  on  tbat  day  entered  upon  the 
discharge  of  his  duties,  the  contract  was  not  within  the  statute 
of  frauds  requiring  contracts  to  be  performed  within  the  space 
^  of  one  year  from  the  making  thereof  to  be  in  writing.  (Post, 
pp.  681-683.) 

Code  cited  and  construed:     Sec.  8142  (S.). 

Cases  cited  and  approved:     Lelnau  v.  Smart,  11  Hum.,  808;  Dea- 
8on  V.  Railroad,  12  Heis.,  654;  Railroad  v.  Staub,  7  Lea,  400. 

4.  PLEADING  AND  PBAOTIGE.  No  error  in  allowing  amended 
declaration  not  prejudicial  to  defendant's  rights. 
The  action  of  the  trial  judge  in  allowing  an  amended  declara- 
tion not  resulting  in  prejudice  to  the  defendant's  rights  will  not 
be  disturbed  by  the  supreme  court,  as  it  Is  a  matter  that  ad- 
dresses itself  to  the  discretion  of  the  trial  judge^  under  our  lib- 
eral statutes  of  amendment    (Post,  p.  684.) 

6.  VERDICTS.  FoF  breach  o'f  contract  of  employment  by  a 
wrongful  discharge  allowing  salary  for  unexpired  term  less 
amount  earned  at  other  employment  is  not  excessive. 
A  *verdict  for  more  than  forty  dollars  less  than  the  sum  stipulated 
as  salary  for  the  balance  of  the  unexpired  term  of  employment 
after  a  breach  of  the  contract  by  a  wrongful  discharge,  where 
the  discharged  employee  made  an  honest  effort  to  get  other 
employment,  but  was  unable  to  earn  more  than  forty  dollars,  is 
not  excessive.    {Post,  p.  684.) 

116  Tenn. — 43. 
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FROM  HARDEMAN. 


Appeal  from  the  Circuit  Court  of  Hardeman  County. 
-T.  J.  EvBEBTT,  Judge. 

J.  W.  T.  Faulkner  and  C.  A.  Miller,  for  Railroad. 
W.  A.  Percy,  for  Hayden. 


Mr.  Justice  McAlister  delivered  the  opinion  of  the 
Court. 

This  is  a  suit  brought  by  W.  W.  Hayden  against  the 
railroad  company  to  recover  damages  for  a  breach  of  a 
contract  for  personal  services.  The  trial  in  the  court 
below  resulted  in  a  verdict  and  judgment  in  favor  of 
the  plaintiff  for  the  sum  of  |1,260.  The  company  ap- 
pealed and  has  assigned  errors. 

The  second  assignment  is  that  there  is  no  material 
evidence  to  support  the  verdict. 

The  substance  of  the  original  and  amended  declara- 
tions is  that  **on  or  about  the  10th  day  of  August,  1903, 
the  defendant  railroad  company  made  a  proposition  to 
the  plaintiff  to  employ  him  as  chief  engineer  in  charge 
of  the  construction  work  of  its  line  for  a  period  of  twelve 
months,  beginning  the  13th  day  of  August,  1903,  agree- 
ing to  compensate  him  at  the  rate  of  f 2,500  per  annum^ 
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payable  monthly  for  the  first  three  months  and  at  an 
increase  over  that  rate  of  |250  for  each  succeeding  quar- 
ter, making  the  rate  per  annum  for  the  second  quarter 
$2,750  per  anum,  for  the  third  quarter  |3,000,  for  the 
last  quarter  $3,250  per  annum,  and  this  plaintiff  took 
said  proposition  under  advisement,  and  thereafter,  on 
the  13th  day  of  August,  1903,  said  proposition  con- 
tinuing open,  then  and  there  accepted  the  employment 
and  entered  into  the  service  of  the  defendant,  and  faith- 
fully and  honestly  performed  his  duties;  but  the  said 
defendant  wrongfully  and  in  violation  of  said  contract, 
on  the  —  day  of  February,  1904,  discharged  the  plaintiff 
from  its  service  and  refused  to  pay  him  his  salary  then 
due  or  that  he  might  thereafter  earn,  to  the  plaintiff's 
damage  f  1,750,"  etc. 

The  plaintiff*,  Hayden,  testified  that  he  was  employed 
for  a  year  by  Mr.  Stratton,  the  president  of  the  company, 
and  was  to  be  paid  at  the  rate  of  |2,500  a  year,  payable 
monthly.  Plaintiff  exhibited  certain  letters  from  the 
president,  showing  his  employment.  After  working  five 
and  one-half  months  the  plaintiff  was  discharged.  At 
the  date  of  his  discharge  he  had  been  paid  the  salary  due 
him  up  to  that  time,  excepting  for  half  of  the  month. 
The  plaintiff  further  testified  as  follow^s: 
"The  cause  of  my  dismissal  was  the  grave  dissensions 
between  Stratton  (the  president  of  the  company)  and 
Dewey  (the  vice  president  and  general  manager).  Mr. 
Stratton  told  me  that  Dewey  had  nothing  to  do  with 
me  in  the  new  construction  work,  and  not  to  give  Mr. 
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Dewey  any  information  whatever  or  report  to  him  in 
any  manner ;  that  I  was  to  take  orders  from  him  ( Strat> 
ton)  alone.  On  the  other  hand,  Mr.  Dewey  claimed  to 
have  entire  charge  of  the  construction  work,  and  said  to 
me,  if  I  received  any  instructions  or  held  any  communi- 
cation whatever  with  Stratton,  that  one  of  the  two  of 
us  would  have  to  leave  the  road.  I  conducted  my  work 
in  a  scientific  and  businesslike  method  and  had  no  com- 
plaint whatever.  A  few  days  before  my  dismissal,  in  a 
conversation  with  Mr.  Stratton,  he  complimented  me  on 
the  thorough  manner  in  which  I  was  handling  the  work, 
stating  that  I  had  kept  him  in  such  close  touch  with 
the  work  that  he  had  found  it  unnecessary  to  move  his 
headquarters  south,  as  he  had  originally  intended  to  do, 
and  he  had  been  able  to  stay  in  New  York,  where  he 
lived.  He  told  me  this  about  ten  days  before  I  was  dis- 
missed. My  trouble  on  the  road  w^as  due,  in  my  opinion, 
to  the  working  difference  between  Mr.  Stratton  and  Mr. 
Dewey.  Both  of  them  wished  to  have  control  of  tiie 
construction  work.  Stratton,  on  the  one  hand,  told  me 
that  if  I  did  not  report  to  him  direct  that  he  would 
get  another  chief  engineer.  Dewey,  on  the  other  hand, 
told  me  the  same  thing." 

Mr.  Stratton,  the  president  of  the  road,  stated  in  his 
deposition  that  the  plaintiff,  Hayden,  was  discharged 
because  of  incompetency  and  for  being  derelict  in  hand- 
ling the  business  for  which  he  was  employed,  and  re- 
ferred counsel  to  Mr.  F.  E.  Dewey,  vice  president  and 


8  Gates]  APEIL  TERM,  1906.  677 


Railroad  v.  Hayden. 


general  manager  of  the  Mobile,  Jackson  &  Kansas  City 
Bailroad  Company,  for  further  particulars. 

On  the  trial  of  the  cause,  Mr.  Dewey  was  not  offered 
as  a  witness  by  the  railroad  company,  nor  was  his  depo- 
sition taken.  On  the  contrary,  just  on  the  eve  of  the 
trial,  he  left  for  New  York.  Mr.  Stratton,  the  president, 
in  his  second'deposition,  states  "that,  after  being  advised 
that  the  plaintiff,  Hayden,  was  incompetent  to  carry  out 
the  construction,  and  that  he  was  not  a  proper  party  to 
deal  with  the  contractors,  he  was  removed."  Mr.  Strat- 
ton does  not  claim  in  his  deposition  that  he  had  any 
personal  knowledge  of  the  incompetency  of  plaintiff, 
Hayden,  but  seems  to  base  his  opinion  upon  information 
probably  received  from  Mr.  Dewey;  but,  as  already 
stated,  Mr.  Dewey  was  not  offered  and  examined  as  a 
witness  on  behalf  of  the  company. 

It  was  insisted  on  behalf  of  the  company  that  the 
plaintiff  was  employed  for  one  year  provided  his  services 
were  satisfactory,  and  that  under  the  terms  of  employ- 
ment the  company  had  a  right  to  discharge  him  when- 
ever they  became  dissatisfied  with  his  work,  and  their 
judgment  in  respect  of  this  matter  is  final  and  not  sub- 
ject to  review  by  the  courts.  Mr.  Stratton,  the  president 
of  the  company,  in  his  deposition,  testifying  as  to  the 
terms  of  contract,  says :  "It  was  fully  understood  at  the 
time  that  he  should  have  at  least  a  yearns  time  provided 
his  services  were  satisfactory."  Again  he  says:  "If  you 
are  competent,  efllcient,  and  satisfactory,  we  will  guar- 
anty you  a  year's  work."    Plaintiff,  Hayden,  denies  that 


678  TENNESSEE  REPORTS.       [116  Tenn. 


Railroad  v.  Hayden. 


there  was  any  such  condition  attached  to  the  contract, 
but  that,  after  investigating  his  qualifications,  the  com- 
pany employed  him  unconditionally  for  a  period  of  one 
year.  It  is  hardly  necessary  to  state  that  on  all  of  these 
controverted  questions  of  fact  the  verdict  of  the  jury 
has  settled  the  issue  in  favor  of  the  contention  of  the 
plaintiff.  We  find  in  the  record  ample  evidence  to  sus- 
tain the  verdict  of  the  jury. 

The  fifth  assignment  of  error  was  based  upon  the  fol- 
lowing instruction  of  the  trial  judge,  viz.:  "If  you  be- 
lieve from  the  proof  that  it  was  a  part  of  the  contract 
that  the  defendant  could  discharge  the  plaintiff  at  any 
time  his  work  was  unsatisfactory  to  them,  then  the  bur- 
den of  proof  is  on  the  defendant  to  show  by  a  prepond- 
erance of  the  evidence  that  the  plaintiff's  work  was  un- 
satisfactory to  them,  and  that  he  was  derelict  in  his 
duties,  and  that  for  this  reason  they  discharged  him.'' 
Counsel  for  the  company  insists  that  this  instruction  was 
erroneous,  and  cites  the  case  of  Allen  v.  Mutual  Com- 
press Co.,  14  South.,  362,  decided  by  the  supreme  court 
of  Alabama  in  1893.  In  that  case  it  appeared  that,  as 
stated  in  the  opinion,  "the  defendant  employed  the  plain- 
tiff for  a  period  of  five  months  at  two  dollars  per  day 
to  sew  and  tie  cotton  bales  for  the  compress.  After  serv- 
ing a  little  more  than  one  month,  the  defendant  paid 
the  plaintiff  for  the  time  of  service  rendered  and  dis- 
charged him,  claiming  that  under  the  contract  he  [it?] 
had  the  right  to  discharge  the  defendant  [plaintiff?], 
whenever  it  became  dissatisfied  with  the  services  of  the 
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defendant  [plaintiff?],  and  that  it  was  the  sole  judge  of 
the  sufficiency  of  the  cause.  The  contract  in  that  case 
provided  as  follows :  *We  guaranty  to  give  satisfaction 
in  sewing  and  tying  or  any  other  work  that  we  may  be 
required  to  do.^  The  defense  to  the  complaint  was  that 
plaintiff  failed  to  give  satisfaction."  The  court  said: 
^The  authorities  are  not  altogether  harmonious.  In 
some  it  is  held  that  a  stipulation  of  similar  import  in  a 
contract  arms  the  party  for  whose  benefit  it  was  made 
with,  unquestioned  authority  to  consult  only  his  own 
judgment,  will,  or  feelings,  and  the  reasonableness  ot 
the  grounds  of  dissatisfaction  is  not  a  matter  of  inquiry. 
Cline  V.  Libhy  (Wis.),  49  N.  W.,  832,  32  Am.  Rep.,  700; 
Gibson  v.  Cranage  (Mich.),  33  Am.  Rep.,  351,  and  au- 
thorities cited  in  note;  McCarren  v.  McNulty,  7  Gray 
(Mass.),  139;  Tyler  v.  Ames,  6  Lans.  (N.  Y.),  280.  On 
the  other  hand,  there  are  authorities  which  hold  that  an 
employer  cannot  dismiss  his  servant  without  actual 
cause.  Jones  v.  Transportation  Co.  (Mich.),  16  N.  W., 
893 ;  Daggett  v.  Johnson,  49  Vt,  345."  The  court  held 
as  follows:  "When,  therefore,  one  guarantees  to  give 
satisfaction,  he  assumes  the  undertaking  to  perform  the 
work  in  such  manner  as  to  satisfy  the  other,  and  invests 
the  latter  with  full  power  to  determine  the  reasonable- 
ness of  the  cause." 

Mr.  Page,  in  his  work  on  Contracts  (volume  3,  sec. 
1390),  in  dealing  with  this  subject,  said:  "So  a  con- 
tract for  personal  services  as  long  as  they  are  satisfac- 
tory  to  the  employer  may  be  terminated  by  him  at  any 
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time  when  he  is  dissatisfied  in  good  faith,  and  the  justice 
of  such  dissatisfaction  cannot  be  inquired  into.  Thus, 
in  case  of  actual  dissatisfaction^  whether  justified  or  not, 
an  employer  may  terminate  a  contract  of  employment  as 
chef,  furrier,  or  manager  of  a  business" — citing  DanieU 
V.  Decatur  County,  99  Iowa,  440,  68  N.  W.,  718 ;  Sax  v. 
Railroad  Co.,  125  Mich.,  252,  84  N.  W.,  314,  84  Am.  St. 
Rep.,  572;  Koehler  v.  Buhl,  94  Mich.,  496,  54  N.  W.,  157; 
Frary  \.  Rubber  Co.,  52  Minn.,  264,  53  N.  W.,  1156,  18 
L.  R.  A.,  644;  Rossiter  v.  Cooper,  23  Vt,  522;  Evans  v. 
Bennett,  7  Wis.,  404. 

These  authorities  doubtless  state  the  correct  rule  on 
this  subject,  but  we  do  not  think  they  are  controlling 
in  the  present  instance,  since,  according  to  the  testi- 
mony of  Mr.  Stratton,  the  president  of  the  railroad  com- 
pany, the  duration  of  the  plaintiff's  employment  was  de- 
pendent upon  the  contingency  that  he  should  prove  capa- 
ble, efficient,  and  satisfactory.  It  will  be  remembered  that 
the  president  assigns  as  a  reason  for  the  discharge  of 
the  plaintiff  his  incompetency  and  dereliction  of  duty  in 
handling  the  business  of  the  company.  In  any  view  of 
the  case,  the  burden  of  proof  devolves  on  the  defendant 
company  to  show  that  plaintiff's  services  were  unsatis- 
factory. This  was  an  aflflrmative  defense,  and  it  de- 
volved on  the  company  to  prove  it.  The  plaintiff  was  not 
onerated  with  the  duty  of  proving  in  the  first  instance 
that  his  services  were  satisfactory  to  the  defendant,  al- 
though we  think  his  testimony  establishes  that  fact  Con- 


8  Gates]  APRIL  TERM,  1906.  681 

Railroad  y.  Hayden. 

ceding  that  by  the  tenufi  of  a  contract  the  greatest  lati- 
tude and  discretion  was  reserved  to  the  company  in  con- 
tinuing th^  contract,  and  that  it  might  be  annulled  at 
any  time,  when  in  the  judgment  of  its  executive  officers 
the  services  of  the  plaintiff  were  unsatisfactory,  never- 
theless the  burden  of  proof  to  show  that  these  services 
were  unsatisfactory  devolved  in  the  fiirst  instance  upon 
the  company.    Elliott  on  Evidence,  vol.  1,  sec.  132. 

The  fourth  assignment  of  error  is  based  upon  the  in- 
struction of  the  trial  judge  that  the  statute  of  frauds 
had  no  place  in  the  case  and  should  not  be  considered 
by  the  jury. 

Defendant's  plea  to  the  amended  declaration  averred 
that  plaintiff  ought  not  to  have  or  maintain  his  said 
action  against  the  company,  because  the  contract  de- 
clared on  was  made  and  entered  into  on  the  10th  day  of 
August,  1903,  for  twelve  months  from  the  13th  day  of 
August  thereafter,  and  was  void  because  not  in  writing, 
and  was  a  contract  not  to  be  performed  within  one  year, 
and  was  prohibited  by  the  fifth  subdivision  of  section 
3142  of  Shannon's  Code  of  the  State  of  Tennessee.  The 
provision  of  the  statute  of  frauds  invo?»:ed  is  as  follows : 
"No  action  shall  be  brought:  .  .  .  (5)  Upon  any 
agreement  or  contract  which  is  not  to  be  performed 
within  the  space  of  one  year  from  the  making  thereof 
unless  the  promise  or  agreement  upon  which  such  action 
shall  be  brought  or  some  memorandum  or  note  thereof 
shall  be  in  writing  and  signed  by  the  party  to  be  charged 
.  therewith,  or  some  other  person  by  him  thereunto  law- 
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fully  authorized."  The  uniform  construction  of  this 
section  by  this  court  has  been  that,  if  a  contract  when 
made  is  capable  of  a  full  and  bona  fide  performance 
within  the  year  after  the  intervention  of  extraordinaiy 
circumstances,  then  it  is  to  be  considered  as  not  within 
the  statute;  but  where  the  manifest  intent  and  under- 
standing of  the  parties  are  that  the  contract  was  not  to 
be  executed  within  the  year,  the  mere  fact  that  it  is 
possible  that  the  thing  agreed  to  be  done  may  be  done 
within  the  year,  will  not  prevent  the  statute  from  apply- 
ing. Beaton  v.  Tenn,  Coal  &  R.  R.  Co.,  12  Hcisk.,  654; 
Railroad  v.  Stauh,  7  Lea,  400;  Leinau  v.  Smart,  11 
Humph.,  308;  Browne  on  Statute  of  Frauds,  sec.  273 
et  seq.  Now,  the  contention  made  on  behalf  of  the  rail- 
road company  is  that  this  contract  is  void,  since  it  is 
claimed  to  have  been  made  on  the  10th  day  of  August 
for  a  period  of  twelve  months,  but  was  not  to  take  efifect 
until  the  13th  of  August,  1903.  . 

Mr.  Page,  in  his  work  on  Contracts  (volume  2,  sec. 
670),  says:  "A  contract  which  is  to  last  for  a  year 
from  the  time  that  performance  begins,-  and  the  per- 
formance of  which  is  to  begin  at  a  day  subsequent  to  the 
day  on  which  it  is  made,  is  not  a  contract  which  can 
be  performed  within  a  year  from  the  date  of  the  making 
thereof,  and  accordingly  is  within  this  clause  of  the 
statute.  Thus  a  contract  of  employment  for  a  year  to 
begin  in  the  future,  an  oral  agreement  to  lease  property 
for  a  year  to  b^in  in  the  future,  or  a  promise  to  abstain 
from  a  certain  business  for  a  year  to  begin  in  the  future. 
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are  all  within  this  clause  of  the  statute.  But,  however, 
this  may  be,  the  facts  presented  in  the  record  do  not 
support  the  averments  of  the  defendant's  plea,  and  there 
is  no  proof  whatever  that  plaintiff's  contract  of  employ- 
ment was  made  on  August  10,  to  take  effect  August  13, 
1903,  for  a  period  of  twelve  months.  The  plaintiff  tes- 
tified that  on  or  about  the  10th  of  August,  1903,  defend- 
ant company  made  a  proposition  to  employ  plaintiff  as 
chief  engineer  in  charge  of  the  construction  work  of  its 
line,  for  a  period  of  twelve  months,  beginning  August 
13,  1903,  and  that  plaintiff  took  said  proposition  under 
advisement,  and  thereafter,  on  the  13th  of  August,  1903, 
accepted  said  proposition  and  immediately  on  said  day 
of  acceptance  entered  upon  the  discharge  of  his  duties. 
The  contract,  according  to  plaintiff,  was  made  on  Au- 
gust 13,  1903,  when  defendant's  proposition  was  accept- 
ed, and  was  to  run  for  twelve  months  from  that  date. 
Mr.  Stratton,  who  acted  for  the  company,  admits  that 
plaintiff  took  his  proposition  for  a  year's  employment 
under  advisement,  and  afterwards  accepted  the  proposi- 
tion, and  immediately  entered  upon  the  performance  of 
his  duties. 

It  does  not  appear  from  any  proof  that  plaintiff's  con- 
tract was  not  to  take  effect  until  a  subsequent  date  and 
thus  throw  the  performance  of  the  contract  beyond  a 

m  

period  of  twelve  months.  Hence  upon  the  uncontra- 
dicted evidence  the  statute  of  frauds  had  no  place  in  the 
case,  and  the  circuit  judge  was  not  in  error  in  instruct- 
ing the  jury  not  to  consider  it. 
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Error  is  also  assigned  upon  the  action  of  the  trial 
judge  in  permitting  the  plaintiff  to  file  an  amended 
declaration.  This,  however,  was  a  matter  that  addressed 
itself  to  the  discretion  of  the  trial  judge,  under  our  lib- 
eral statutes  of  amendment,  and,  since  it  resulted  in 
no  prejudice  of  the  company^s  rights,  the  action  of  the 
trial  judge  will  not  be  disturbed. 

The  third  assignment  of  error  is  that  the  verdict  of 
the  jury  is  excessive.  The  amount  allowed  was  f  1,260, 
which  was  intended  to  cover  the  period  intervening  from 
the  date  of  the  plaintiff^s  discharge  in  February,  1904, 
and  the  expiration  of  the  year  for  which  he  had  been 
employed.  Plaintiff  went  to  work  on  the  13th  of  August, 
1903,  and  remained  in  the  service  of  the  company  until 
the  15th  day  of  February,  1904.  Plaintiff  was  only  paid 
his  salary  up  to  February  1,  1904,  which  left  due  him 
his  salary  for  the  remaining  six  and  one-half  months, 
which  would  amount  to  11,354.16.  It  appears  that  dur- 
ing the  time  plaintiff  was  out  of  work  he  made  an  honest 
effort  to  get  employment,  but  was  able  to  earn  during 
that  period  only  the  sum  of  f  40.  We  are  of  the  opinion 
that  the  amount  allowed  by  the  jury,  to  wit,  the  sum 
of  |1,260,  was  not  excessive.  The  case  impresses  the 
court  as  a  very  meritorious  one,  and  we.  find  no  sub- 
stance in  any  of  the  defenses  interposed  to  defeat  the 
right  of  recovery. 

The  judgment  is  affirmed. 
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Madison  County  v.  Albxandbb, 
{Jackson.    April  Term,  1906.) 

XSMBBB  OF  OOUNTY  OOUKT.  Oannot  recover  for  enpplies 
famished  to  county  workhouse. 
It  Is  unlawfol  for  a  menifber  of  the  connty  court  to  sell  supplies 
to  the  superintendent  of  the  county  workhouse  for  use  and 
consumption  therein;  and  a  suit  to  recover  for  the  value  of 
articles  thus  sold  and  delivered  cannot  be  maintained,  although 
they  were  proper  articles  of  food,  needed  by  the  workhouse 
department,  and  worth  the  price  charged  for  them. 

Code  cited  and  construed:  Sees.  1133,  1134  (S.);  sees.  1000,  1001 
(M.  A  v.);  sees.  811a,  811b  (T.  ft  S.). 

Cases  cited  and  approved:  Hope  v.  Hamilton  County,  101  Tenn. 
831;  Tool  Co.  v.  Norris,  2  Wall.  4*6 ;  Lodge  v.  Crary  (Ind.),  49 
Am.  IL,  749;  City  of  Ft  Wayne  y.  Rosenthal  (Ind.),  39  Am.  R., 
127. 


FROM  MADISON. 


Appeal  from  the  Circuit  Court  of  Madison  County .- 
S.  J.  EvBBBTT,  Judge. 

Bullock  &  Timbeblakb,  for  Madison  County. 

B.  F.  Spbagins,  for  Alexander. 
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Mb.  Justice  Wilkes  delivered  the  opinion  of  the 
Court 

Alexander  sued  Madison  county  for  f4.56,  the  agreed 
value  of  196  pounds  of  peas  sold  by  him  to  the  superin- 
tendent of  the  county  workhouse.  It  was  agreed  that  the 
workhouse  department  needed  the  peas,  and  that  they 
were  proper  articles  of  food,  and  were  worth  the  price 
Alexander  charged  for  them. 

Defense  is  made  on  the  ground  that  Alexander  was  a 
member  of  the  county  court,  and  could  not  trade  with 
the  county;  and  that  a  sale  to  the  workhouse  depart- 
ment and  superintendent  was  really,  and  in  fact  and 
law,  a  sale  to  the  county. 

The  workhouse  is  operated  under  the  statute  (Shan- 
non's Code,  sec.  7398  et  seq.)j  and  is  under  the  control 
of  the  county  court  through  a  superintendent. 

The  account  for  the  peas  was  approved  by  the  super- 
intendent and  by  the  commissioners,  and  presented  to 
the  county  judge,  who  declined  to  pay  it  under  the  au- 
thority of  the  statute.    Shannon's  Code,  sees.  1133, 1134. 

It  is  agreed  that  the  only  question  in  the  case  is 
whether  a  member  of  the  county  court  can  sell  supplies 
to  the  superintendent  of  the  workhouse  for  use  and 
consumption  by  it. 

Section  1133  is  as  follows: 

"It  shall  not  be  lawful  for  any  officer,  committeeman, 
director,  or  other  person  whose  duty  it  is  to  vote  for, 
let  out,  overlook,  or  in  any  manner  to  superintend,  any 
work  or  any  contract  in  which  any  public  municipal  cor- 
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poration,  county,  or  the  State,  shall  or  may  be  interested, 
to  be  directly  or  indirectly  interested  in  any  such  con- 
tract/^ 

Section  1134:  "Should  any  person,  acting  as  such 
officer,  committeeman,  director,  or  other  person  above 
referred  to,  be  or  become  directly  or  indirectly  interested 
in  any  such  contract,  he  shall  forfeit  all  pay  and  com- 
pensation therefor." 

The  amount  involved  in  this  case  is  insignificant; 
and  we  presume  that  it  is  desired  by  this  suit  to  test 
the  question  whether  the  members  of  the  county  court 
have  the  right  to  sell  supplies  to  the  workhouse. 

The  money  to  pay  for  these  supplies  must,  as  a  mat- 
ter of  course,  be  furnished  ultimately  by  appropriations 
by  the  county  court.  It  is  one  of  the  duties  of  each 
member  of  the  county  court  to  pass  upon  these  appro- 
priations, either  directly  or  indirectly. 

In  Hope  V.  Hamilton  County,  101  Tenn.,  331,  47  S.  W., 
487,  construing  the  statutes  quoted,  this  court  said : 

"It  is  the  policy  of  the  law  to  prohibit  members  of 
the  county  court  from  making  contracts  with  their  own 
members  (meaning  the  county  court),  for  any  purpose 
which  calls  for  compensation  out  of  the  county  treas- 
ury." 

If  Mr.  Alexander  had  sold  the  peas  directly  to  the 
county,  evidently  he  could  not  recover.  But  he  did  sell 
them  indirectly  to  the  county,  since  he  sold  them  to  one 
of  its  institutions,  and  to  be  paid  out  of  the  county 
treasury. 
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The  law  is  that  a  member  of  the  county  court  cannot 
contract  with  the  county  to  render  services  op  furnish 
material  or  supplies  for  compensation. 

The  underlying  principle  is  that  no  man  shall  be  al- 
lowed to  make  a  contract  with  the  county,  whose  duty 
it  is  to  pay  for  such  contract.  In  other  words,  he  can- 
not make  a  contract  to  pay  himself  out  of  the  public 
treasury  for  any  purpose.  That  such  a  rule  may  oper- 
ate harshly  is  no  ailment  against  it  It  is  based  on 
a  wise  purpose  and  principle,  that  is,  to  prevent  public 
officials  from  using  their  public  functions  and  duties  to 
subserve  their  private  interests.  It  does  not  matter  that 
the  service  is  rendered  faithfully  and  inures  to  the  ben- 
efit of  the  county,  or  that  the  material  may  be  necessary 
and  cheaply  furnished. 

The  service  in  the  Hope  Case  was  faithfully  rendered, 
and  was  worth  all  that  was  charged  for  it,  and  was 
necessary.  So,  here  the  provisions  furnished  were  nec- 
essary and  proper  and  sold  at  reasonable  rates ;  but  the 
policy  of  the  statute  is  that  a  public  official  may  not 
contract  with  the  body  of  which  he  is  a  member,  because 
it  may  lead  to  other  contracts  very  detrimental  to  the 
public  interests. 

As  is  said  in  Tool  Co.  v.  Norris,  2  Wall.,  45,  17  L. 
Ed.,  868:  "The  law  looks  to  the  general  tendency  of 
such  argreements;  and  it  closes  the  door  to  temptation 
by  refusing  them  recognition  in  the  courts  of  the  coun- 
try." 
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See,  to  same  eiBfect  and  laying  down  same  principle: 
Lodge  v.  Crary  (Ind.),  49  Am.  Rep.,  749;  City  of  Ft. 
Wayne  v.  Rosenthal  (Ind.),  39  Am.  Kep.,  127,  131; 
2  Beach  on  Contracts,  sec.  1588 ;  12  Am.  and  Eng.  Ency. 
of  Law  (2d  Ed.),  933,  934,  935. 

We  are  constrained  to  hold  that  the  policy  and  letter 
of  our  law  makes  this  contract  illegal  and  void,  no 
matter  how  honest  it  may  be,  and  no  doubt  is,  and  that 
the  plaintiff  cannot  recover  on  it. 

The  judgment  of  the  court  below  is  reversed,  and  the 
suit  is  dismissed,  at  plaintiff's  cost 

116  Tenn. 
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McCaslin  V.  McCoBD  et  al. 
(Jackson.    April  Term,  1906.) 

1.  WARRANT  OF  ABBE8T.  Issued  in  any  coonty.  Executed 
by  any  lawful  officer  in  any  county. 
A  warrant  for  the  arrest  of  any  person  charged  with  a  violation 
of  the  criminal  laws  of  this  State  may  be  issued  in  any  county 
where  the  accused  may  be  found;  and  may  be  executed  by  any 
lawful  officer  of  the  State  into  whose  hands  such  warrant  may 
come,  in  any  county  of  the  State. 

Case  cited  and  approved:     Johnston  v.  State,  2  Terg.  58. 

Code  cited  and  construed:    Sees.  6988,  6989  (S.);  sees.  5864,  5855 
(M.  ft  v.);  sec.  5029  (1868). 

8.  ABBB8T.  Of  escaped  prisoner.  By  private  person,  or  by  off- 
icer without  warrant,  when  pursuit  is  immediate. 
Under  the  Ck)de  provisions,  a  private  person  may  immediately 
pursue  and  recapture  one  charged  with  crime  who  had  been 
lawfully  arrested  by  him;  and  a  forliori,  an  officer  may  make 
such  immediate  pursuit  and  recapture,  without  a  warrant,  where 
a  person  charged  with  crime  has  escaped,  whether  from  jail 
or  from  the  personal  custody  of  the  officer. 

Code  cited  and  construed:     Secft.  7002-7007  (S.);  sees.  6868-6873 
(M.  ft  v.);   sees.  5042-5047   (1858). 

8.    8AMB.    8ame.    Oannot  be  made  by  private  person,  or  by  offi- 
cer without  warrant,  except  on  fresh  pursuit. 
Neither  a  private  person,  nor  an  officer  without  a  warrant,  may 
lawfully  arrest  a  person  who  has  escaped  from  Jail  or  from  cus- 
tody, when  the  pursuit  Is  not  immediate  or  fresh. 

Code  cited  and  construed:    Same  sections  cited  under  headnote2. 
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4.  SAME.  Same.  By  private  person.  Not  authorized  by  Shan- 
non's Code,  7002-7005,  except  when  escape  is  a  felony. 

The  proyisions  of  Shannon's  Code,  sections  7002-7005,  do  not  au- 
thorize any  priyate  person  to  make  an  arrest  for  an  escape, 
except  in  those  instances  in  which  the  escape  itself  is  by  law 
a  felony. 

Code  cited  and  construed:  Sees.  6684,  7002-7006,  7552,  7566  (S.); 
sees.  5574,  5868-5871,  6405,  6416  (M.  &  V.) ;  sees.  4779,  5042-5045, 
5538,  5544  (1858). 

5.  SAKB.  Same.  With  exceptions  stated,  no  authority  to  make 
without  warrant. 

With  the  exceptions  stated  in  the  foregoing  headnotes,  and  the 
further  exception  of  immediate  pursuit  for  recapture  under 
sections  7006,  7007,  Shannon's  Code,  there  is  no  authority  con- 
ferred by  our  statutes  upon  a  priyate  person,  or  an  officer  with- 
out a  warrant,  to  make  an  arrest  for  an  escape. 

Code  cited:  Sees.  7006,  7007  (S.);  sees.  5872,  5873  (M.  ft  V.); 
sees.  5046,  5047  (1858). 

Cases  cited  and  distinguished:  Eanes  y.  State,  6  Humph.  53; 
Lewis  y.  State,  3  Head,  128. 

6.  SAME.  By  private  person  without  ^warrant.  Code  provisions 
cover  whole  subject. 

The  sections  of  the  Code  cited  below  were  intended,  by  the  legis- 
lature, to  coyer  the  whole  subject  of  arrest,  without  a  warrant, 
by  a  priyate  person;  and  the  common  Idw  on  that  subject  is 
not  in  force  in  this  State. 

Code  cited  and  construed:  Sees.  6992-6996,  7002-7007  (S.);  sees. 
5858-5862,  5868-5873  (M.  &  V.) ;  sees.  5032-5036,  5042-5047  (1858). 

7.  SAME.  Same.  In  original  arrest  for  felony,  may  break  into 
dwelling  of  the  felon,  but  not  of  a  stranger. 

A  priyate  person  seeking  to  make  an  arrest  for  felony  may,  after 
notice  of  his  intention  and  refusal  of  admittance,  break  open 
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an  outer  or  inner  door,  or  window,  of  the  dwelling  house  of  the 
person  sought  to  be  arrested,  but  not  of  a  stranger. 

Code  cited  and  construed:  Sec.  7004  (S.);  sec.  6870  (M.  &  V.); 
sec.  5044  (1858). 

8.  BAMB.  Same.  Where  felon  escapes  from  hia  custody,  he  may, 
if  pursuit  is  fresh,  break  into  any  dwelling  where  felon  is. 
But  having  arrested  a  person  for  a  felony,  a  private  person  may, 
upon  an  attempted  escape  from  his  custody  and  upon  immediate 
and  fresh  pursuit,  after  notice  of  his  intention  and  refusal  of 
admittance,  break  open  the  outer  or  inner  door,  or  window, 
of  any  dwelling  house  in  which  the  fleeing  criminal  has  sought 
refuge.    (Post  pp.  706-708.) 

Code  cited  and  construed:  Sec.  7007  (S.);  sec.  5873  (M.  &  V.); 
sec.  5047   (1858). 

Cases  cited:  Brooks  v.  Com.,  61  Pa.  St.,  352;  Com.  v.  McGahey, 
11  Gray  (Mass.),  194;  Com.  v.  Reynolds,  120  Mass.,  190;  Com.  v. 
Irwin,  1  Allen,  587;  State  v.  Hunter  (N.  C),  L.  R.  A.,  533,  note; 
State  V.  Brown,  5  Har.  (Del.),  505;  Barnard  v.  Bartlett,  10  Cush. 
(Mass.),  501;  Davis  v.  Russell,  5  Bing.,  354;  Ryan  v.  Donnelly, 
71  111.,  100. 

0.  SAME.  Same.  To  Justify  arrest^  must  show  that  felony  has 
been  committed,  and  reasonable  cause  to  believe  person  arrest- 
ed committed  it. 
A  private  person  making  an  arrest  for  an  offense  not  committed 
in  his  presence  must,  in  order  to  Justify  his  act,  show  that  a  fel- 
ony had  been  committed,  and  that  he  had  reasonable  cause  to 
believe  that  the  person  arrested  committed  it. 

Code  cited  and  construed:  Sec.  7002  (S.);  sec.  5868  (M.  &  V.); 
sec.  5042   (1858). 
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10,  SAMB.  By  officer.  May  justify  by  showing  charge  of  felony, 
and  reasonable  cause  to  believe  felony  committed  and  person 
arrested  committed  it. 

An  officer  may  justify  an  arrest  made  by  him  for  a  felony  not 
committed  in  his  presence  by  showing  that  a  charge  had  been 
made  of  the  commission  of  a  felony,  and  that  he  had  reasonable 
cause  to  believe  that  such  felony  had  been  committed  and  that 
the  person  arrested  had  committed  it. 

Code  cited  and  construed:  Sec.  6997,  subsec.  4  (S.);  sec.  5863, 
subsec.  4  (M.  ft  V.);  sec.  5037,  subsec.  4  (1858). 

11,  SAMB.  With  exeeptions  named,  not  intended  that  private 
citizens  should  pursue  criminals  into  other  counties. 

It  is  not  within  the  contemplation  of  our  statutes  that  private 
citizens  of  one  county  should  take  it  upon  themselves  to  go 
into  other  counties,  without  a  warrant,  in  search  of  criminals, 
except  in  cases  of  fresh  pursuit  of  a  fleeing  felon  endeavoring 
to  avoid  Immediate  capture,  in  an  original  arrest  or  on  imme- 
diate pursuit  after  arrest  and  escape. 

12,  SAMB.  Private  Citizen  has  no  right  to  break  open  doors  in 
making  arrest,  when.    Case  in  Judgment. 

A  criminal  confined  in  the  Jail  of  H  county,  pending  his  appeal 
from  a  conviction  of  a  felony  in  that  county  escaped  from  Jail 
and  went  to  B  county.  The  sherifT  of  H  county  notified  the 
sheriff  of  B  county  of  the  escape,  and  asked  him  to  arrest  the 
criminal.  The  sheriff  of  B  county  attempted  to  make  the  ar- 
rest, but  the  criminal  escaped  into  G  county.  About  a  week 
later,  the  sheriff  of  B  county,  accompanied  by  others,  went  into 
G  county  for  the  purpose  of  arresting  the  criminal.  They 
had  no  warrant  for  his  arrest. 

IHeld,  that  the  sheriff  and  his  assistants  acted  as  private  citizens 
in  attempting  to  arrest  the  criminal  in  G  county,  and  as  the 
criminal  had  not  escaped  from  them,  and  they  were  not  in  fresh 
pursuit,  they  had  no  right  to  break  open  the  outer  or  inner 
door  of  the  dwelling  house  of  a  stranger,  wherein  they  believed 
the  criminal  was  seeking  refuge. 
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FROM  GIBSON. 


Appeal  from  the  Circuit  Court  of  Gibson  County. — 
QuiNTiN  Ranktn,  Special  Judge. 

J.  D.  Senteb  and  Spl.  Hill^  for  McCaslin. 

Ed.  Smith^  J.  T.  Peeler  and  M.  M.  Clabk^  for  Mc- 
Cord  et  al. 


Mb.  Justice  Neil  delivered  the  opinion  of  the  Court 

The  record  discloses  the  following  facts : 
One  Johix  Lindsey,  alias  John  Henry,  had  been  con- 
victed of  the  crime  of  arson  in  the  circuit  court  of  Hen- 
derson county,  and  sentenced  by  that  court  to  serve  a 
term  in  the  State  penitentiary  for  the  offense.  From 
this  judgment  he  prayed  an  appeal  to  this  court,  and, 
pending  the  appeal,  was  confined  in  the  county  jail.  He 
made  his  escape  from  the  jail  and  went  over  into  Ben- 
ton county.  The  sheriff  of  Henderson  county  wrote  to 
the  sheriff  of  Benton  county  notifying  him  of  the  escape, 
and  asking  him  to  arrest  Lindsey.  An  effort  was  made 
by  the  sheriff  of  Benton  county,  the  defendant  in  error 
McCord,  to  arrest  Lindsey  while  in  the  latter  county, 
but  Lindsey  after  firing  at  the  oflSicers,  escaped  by  going 
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through  the  floor  of  the  house  in  which  he  was  concealed. 
From  Benton  county  he  went  over  into  Gibson  county. 
About  a  week  after  Lindsey  had  thus  gone  into  Gibson 
county,  McCord,  accompanied  by  the  defendant  Harris, 
went  to  Milan  in  the  latter  county,  and  engaged  the  de- 
fendant in  error  M.  S.  Clark  to  go  with  him  for  the  pur- 
pose of  arresting  Lindsey.  The  three  defendants  in 
error  left  Milan  after  night  intending  to  go  to  the  house 
of  one  Wade  Jacobs,  under  the  belief  that  Lindsey  would 
be  found  there.  On  the  way,  however,  they  stopped  at 
the  house  of  one  West  with  whom  Clark  was  well  ac- 
quainted, and  inq,uired  if  he  knew  of  the  whereabouts 
of  the  person  they  were  seeking.  Mr.  West  informed 
them  that  Lindsey  was  at  the  home  of  plaintiff  in  error, 
McCaslin,  had  engaged  to  work  for  him  for  the  year  and 
was  going  under  the  name  of  John  Henry.  Belying 
upon  this  information  the  defendants  in  error  went  to 
McCaslin's  place  and  waited  near  the  house  until  about 
daylight,  hoping  to  capture  Lindsey  on  his  way  to  the 
bam  to  feed  the  stock.  However,  seeing  a  light  in  the 
house,  Harris  went  to  the  window  and  looked  in.  He 
was  immediately  discovered  by  Mrs.  McCaslin,  who 
had  begun  to  prepare  breakfast  for  her  family,  and  the 
alarm  was  given.  The  doors  were  slammed  together 
and  fastened,  and  the  window  shades  were  pulled  down. 
In  addition,  some  one  in  the  house  was  heard  to  say: 
"Look  out  in  there."  Thereupon  McCord  went  to  the 
front  door  and  Harris  to  the  back  door  of  the  hall  that 
passed  between  the  two  front  rooms  of  the  house.    Har- 
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ris  at  the  back  door  cried  out  in  a  voice  loud  enough  to 
be  heard  at  the  front  door :  "We  are  officers  from  Ben- 
ton county  and  we  have  come  to  arrest  John  Henry,  who 
is  an  escaped  crimina]  and  we  are  after  him."  He  also 
demanded  that  the  door  be  opened,  and  that  they  be  al- 
lowed to  enter.  The  people  in  the  house  did  not  open  the 
door,  and  did  not  make  any  response.  The  call  was  loud 
enough  for  any  one  in  the  house  to  hear  what  was  said. 
It  is  not  shown,  however,  that  any  one  in  the  house  actu- 
ally heard  what  was  said.  Mr.  McCaslin  says  that  he 
was  partially  deaf,  and  he  did  not  hear  what  was  said. 
After  waiting  a  while  and  seeing  that  the  door  was  not 
opened,  Harris  then  pushed  or  broke  open  the  hall  door 
and  entered  the  hall.  McCord  ran  around  the  house  and 
went  into  the  hall  after  Harris,  and  Mr.  Clark  also  fol- 
lowed.  After  the  defendants  in  error  got  into  the  hall 
they  heard  some  one  in  the  house  say  again :  "Look  out 
in  there."  Thinking  that  the  man  they  sought  was  in  the 
east  room  they  ran  to  that  door,  but  before  going  in 
they  again  said  they  were  officers  from  Benton  county, 
and  were  seeking  John  Henry,  and  demanded  that  the 
door  of  the  room  be  opened.  Receiving  no  response,  they 
opened  the  inner  door  and  entered  the  east  room.  As 
they  did  so  they  saw  some  one  get  oflf  of  the  bed  on  to 
the  floor  in  the  space  between  the  bed  and  the  wall.  They 
seized  this  man  thinking  he  was  John  Henry,  but  on 
turning  a  flash  light  upon  him  they  saw  he  was  not. 
They  asked  this  man :  "Where  is  John  Henry?"  He  re- 
plied :    "He  is  in  the  other  room."    Defendants  in  error 
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then  started  towards  the  other  room.  When  they  reached 
the  door  of  this  room,  the  west  room,  they  found  it  fast- 
ened. Defendant  McCord  demanded  admittance,  and 
again  said  to  the  person  or  persons  in  that  room  that  he 
was  the  sheriff  of  Benton  county  and  wanted  John 
Henry,  an  escaped  criminal,  and  demanded  that  the  door 
be  opened.  In  response  to  this  demand  some  one  in  the 
room  replied :  "If  you  come  in  here  I  will  kill  you."  Be- 
lieving that  Lindsey  was  in  the  room  and  had  made  the 
response  above  mentioned,  Harris  pushed  open  the  door 
and  entered  the  room.  Just  as  he  entered  plaintiff  in 
error  McCaslin,  who  was  standing  behind  the  door, 
struck  him  a  severe  blow  over  the  head  with  a  pistol,  and 
immediately  began  snapping  the  pistol  in  the  face  of 
Harris^  endeavoring  to  shoot  him.  He  and  Harris 
clenched  and  rolled  over  on  the  bed,  and  then  on  to  the 
floor,  when  the  pistol  fell  from  the  hand  of  McCaslin  or 
was  struck  from  his  hand  by  Harris.  Mrs.  McCaslin  im- 
mediately picked  up  the  pistol  and  placed  it  against  Har- 
ris' head,  and  snapped  it  several  times  in  an  effort  to 
shoot  him.  She  also  snapped  it  at  McCord  and  tried  to 
shoot  him.  McCord  took  hold  of  her  arm  to  prevent  her 
doing  further  injury,  and  thereupon  Clark  and  McCord, 
acting  together,  separated  Harris  and  McCaslin,  but  Mc- 
Caslin flew  at  Harris  again  and  continued  to  attack 
him  until  Harris  knocked  him  down  with  his  pistol. 

None  of  the  defendants  knew  Green  McCaslin,  but 
when  they  entered  the  room  were  under  the  impression 
that  he  was  John  Lindsey,  alias  John  Henry.    It  was 
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too  dark  in  the  room  to  distinguish  one  person  from  an- 
other. 

Mrs.  McCaslin  finally  told  the  defendants  in  error  that 

J' 

John  Lindsey,  alias  John  Henry,  was  not  in  the  house, 
but  was  at  the  home  of  Henry  Tettleton,  who  lived  in  a 
cabin  on  the  farm.  Upon  receiving  this  information  Mc- 
Cord  apologized  for  the  mistake,  and  went  to  the  home 
of  Tettleton,  and  arrested  Lindsey. 

The  foregoing  is  the  substance  of  the  evidence  given 
by  the  defendants  in  error.  The  evidence  of  the  plain- 
tiff in  error  does  not  differ  materially  from  what  has 
just  been  said,  except  that  he  says  he  did  not  hear  any 
demand  for  admission  before  the  door  was  broken  into 
or  at  anv  time  until  defendants  in  error  came  to  his 
room  door  which  opened  into  the  hall,  and  he  then  heard 
them  say,  "If  you  don't  open  the  door  I  will  kill  you  ;'* 
that  this  is  all  he  heard  them  say  which  he  could  under- 
stand. 

Mrs.  McCaslin  says  she  heard  them  trying  to  get  into 
the  back  hall  door,  "beating  on  it,  saying  something.'* 
She  also  testifies  that  when  the  defendants  got  to  the 
door  of  the  room  in  which  she  and  her  husband  were 
at  the  time,  they  said :  "If  you  don't  open  the  door,  we 
will  kill  you.''  She  further  says :  "I  did  not  hear  them 
demand  admittance  until  after  they  had  got  into  the 
house,  and  had  been  in  the  east  room  and  had  come  back 
to  our  door  and  said :  'If  you  don't  open  the  door,  we 
will  kill  you.' " 

The  defendants  in  error  had  no  warrant  of  arrest 
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Verdict  and  judgment  were  rendered  in  ftivor  of  the 
defendants,  motion  for  new  trial  was  made  and  over- 
ruled, and  thereupon  the  plaintiffs  appealed  to  this 
court,  and  have  here  assigned  errors. 

The  first  error  concerns  certain  special  pleas  filed  by 
the  defendant  We  need  not  consider  this,  as  the  ques- 
tions raised  under  these  pleas  arise  also  under  the  ob- 
jections made  to  the  charge  of  the  court  in  subsequent 
assignments  which  we  shall  now  state. 

The  second  assignment  is  that  the  court  erred  in 
charging  the  jury  as  follows : 

^^If  you  find  that  the  defendants  had  received  informa- 
tion that  the  felon,  Lindsey,  was  at  the  plaintiff's  house, 
and  they  honestly  believed  he  was  in  the  house  at  the 
time  they  made  the  entry,  that  a  reasonably  prudent 
man  would  have  been  justified  in  so  believing  from  the 
information  and  circumstances  which  they  had  before 
them ;  and  if  you  further  find  that  the  defendants  while 
so  believing,  went  to  the  plaintiff's  house  for  the  purpose 
of  arresting  the  felon,  Lindsey,  and  that  the  defendant 
gave  the  plaintiff  notice  of  their  intention  to  make  such 
arrest,  or  informed  him  of  their  business  there,  and  that 
the  plaintiff  refused  to  admit  the  defendants  into  his 
residence  for  such  purpose,  and  did  not  inform  them 
that  the  felon,  Lindsey,  was  not  there,  then  the  defend- 
ants were  justified  in  making  an  entry  into  the  house  by 
force,  for  the  purpose  of  arresting  the  felon,  even  though 
it  turned  out  afterwards  that  they  were  mistaken  and 
that  the  felon,  Lindsey,  was  not  in  fact  in  the  house  at 
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the  time  the  entry  waa  forced.  If  you  find  that  the  entry 
was  made  under  the  circumstances  just  stated,  and  that 
the  defendants  did  not  use  unnecessary  force  or  violence 
in  making  the  entry,  or  on  the  plaintiff  after  they  had 
made  the  entry,  you  should  return  a  verdict  for  the  de- 
fendanf 

The  third  assignment  is  that  the  court  erred  in  charg- 
ing the  jury  as  follows : 

"If  the  defendant  Harris  went  to  the  door  of  plain- 
tiff's house  and  called  out  to  the  parties  in  the  house,  in 
substance,  that  he  was  an  officer  and  wanted  John 
Henry,  and  did  this  in  a  tone  sufficiently  loud  to  have 
been  heard  by  the  parties  inside,  and  then  waited  a  suf- 
ficient time  for  the  parties  within  to  have  responded, 
and  they  made  no  response  within  a  reasonable  time, 
then  this  would  be  notice  to  the  plaintiff  and  other  par- 
ties inside  the  house  of  his  intention  to  make  the  arrest 
of  John  Henry  or  Lindsey,  and  this  would  also  amount 
to  a  refusal  by  the  parties  inside  to  admit  them  for  that 
purpose.  A  failure  to  answer  such  a  statement  within 
a  reasonable  time  would  be  equivalent  in  law  to  a  re- 
fusal to  admit  the  defendants.'' 

The  points  made  in  criticism  of  the  portion  of  the 
charge  copied  into  the  second  assignment  are  that  Lind- 
sey had  never  been  in  the  custody  of  defendants; 
they  were  not  officers  of  Gibson  county;  they  had  no 
warrant  of  arrest;  they  were  merely  private  citizens; 
the  crime  was  not  one  recently  committed,  followed  by 
a  fresh  pursuit;  therefore  they  had  no  right  to  enter 
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plaintiflf^s  house  to  arrest  Lindsay,  even  with  notice,  and 
that  the  circuit  judge. erred  in  instructing  the  jury  that 
defendants  had  such  right.  Furthermore,  it  is  said,  the 
defendants  had  no  legal  right  to  enter  the  house  of  a 
stranger  on  such  an  errand  without  a  warrant,  that 
they  entered  at  their  peril,  and  if  they  failed  to  And  the 
felon  on  such  entry,  they  became  liable  to  make  good  all 
injury  sustained  •  by  the  person  whose  home  they  en- 
tered. 

We  think  the  defendants  must  be  treated  as  private 
persons  attempting  to  make  an  arrest  without  a  war- 
rant. 

What  were  their  rights  under  the  facts  stated? 

In  order  to  a  proper  solution  of  the  question,  it  will 
be  necessary  to  take  a  brief  general  view  of  our  statutory 
provisions  upon  the  subject  of  arrest. 

Shannon's  Code,  sections  6978-6991,  contains  direc- 
tions concerning  the  issuing  of  warrants  of  arrest. 

Sections  6992,  6993,  and  6994  provide  that  '^an  arrest 
may  be  made  either  by  an  officer  under  a  warrant,  [or] 
by  an  officer  without  a  warrant,  [or]  by  a  private  per- 
son ;"  that  "arrests  by  officers  for  public  offenses  may  be 
made  on  any  day  and  at  any  time ;"  and  that  "arrests  by 
private  persons  for  felony  may  be  made  on  any  day  and 
at  any  time."  Sections  6997  to  6999,  inclusive,  declare 
the  rights  and  duties  of  an  officer  arresting  without  a 
warrant.  These  are  substantially  the  same  as  the  pow- 
ers vested  in  private  persons,  as  set  out  below,  with  the 
exception  that  section  6997  provides  that  an  officer  -may 
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without  a  warrant  arrest  for  "a  breach  of  the  peace 
threatened  in  his  presence,"  or  "on  a  charge  made,  ni>on 
a  reasonable  cause  of  the  conunission  of  a  felony  by  the 
person  arrested."  There  is  also  another  distinction, 
which  we  shall  note  later. 

The  following  sections  set  forth  the  circumstances  un- 
der which  private  persons  may  make  arrests,  viz: 

"A  private  person  may  arrest  another  (1)  for  a  public 
offense  committed  in  his  presence;  (2)  when  the  person 
arrested  has  committed  a  felony,  although  not  in  his 
presence;  (3)  when  a  felony  has  been  committed,  and 
he  has  reasonable  cause  to  believe  that  the  person  ar- 
rested committed  it."  Shannon's  Code,  section  7002. 
"He  shall  at  the  time  of  the  arrest  inform  the  person 
arrested  of  the  cause  thereof,  except  when  he  is  in  the 
actual  commission  of  the  offense,  or  when  arrested  on 
pursuit."  Section  7003.  "If  the  person  to  be  arrested 
has  committed  a  felony,  and  a  private  person,  after  no- 
tice of  his  intention  to  make  the  arrest  is  refused  admit- 
tance, he  may  break  open  an  outer  or  inner  door  or  win- 
dow of  a  dwelling  house,  to  make  the  arrest"  Section 
7004.  "A  private  person  who  has  arrested  another  for 
a  public  offense,  shall,  without  unnecessary  delay,  take 
him  before  a  magistrate  or  deliver  him  to  an  officer." 

Section  7005. 

< 

It  is  insisted,  however,  that  these  provisions  apply 
only  to  cases  of  original  arrest,  and  not  to  a  recapture 
after  one  accused  of  crime  has  been  in  custody  and  has 
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escaped  therefrom,  but  that  the  latter  class  of  cases  is 
covered  exclusively  by  the  following  sections,  viz. : 

"If  a  person  arrested  escape  or  be  rescued,  the  person 
from  whose  custody  he  escaped  or  was  rescued  may  im- 
mediately pursue  and  retake  him,  at  any  time  and  in 
any  place  within  the  State."  Section  7006.  "To  retake 
the  party  escaping  or  rescued,  the  i)erson  pursuing  may, 
after  notice  of  his  intention  and  refusal  of  admittance, 
break  open  any  outer  or  inner  door  or  window  of  a 
dwelling  house,"    Section  7007. 

The  latter  sections  contain  everything  in  the  Code 
upon  the  subject  of  arrest  after  escape  referred  to  in 
the  briefs  of  counsel,  or  that  we  have  been  able  to  dis- 
cover after  an  extended  and  careful  examination,  except 
sections  6686,  6931,  subsec.  3,  and  sections  7568,  7260. 

These  sections  read  as  follows : 

"6686.  Any  person  lawfully  confined  in  any  county 
jail  or  in  the  penitentiary  upon  conviction  for  a  crimi- 
nal offense,  who  escapes  therefrom,  may  be  pursued, 
taken,  and  again  imprisoned,"  etc. 

"7568.  Whenever  any  convict  in  the  penitentiary  es- 
capes therefrom  it  is  the  duty  of  the  warden  to  take  all 
proper  measures  for  his  apprehension,"  etc. 

"7260.  If  a  convict  sentenced  to  death  is  at  large,  "the 
court  or  any  magistrate  may  issue  a  warrant  for  his 
apprehenson,"  etc. 

"6931.  Justices  of  the  peace  are  authorized  and  em- 
I)Owered  .  .  .  (3)  to  issue  warrant  for  a  prisoner 
escaped  from  jail." 
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Warrants  of  arrest  may  be  issued  not  only  by  justices 
of  the  peace,  but  by  the  judges  of  the  circuit  and  crimi- 
nal courts,  police,  and  other  special  justices  appointed 
or  elected  in  a  city,  village  or  town,  and  by  the  mayors 
and  recorders  of  cities  and  towns  upon  whom  criminal 
jurisdiction  is  conferred  by  law.    Section  6975. 

Such  warrants  may  issue  to  any  lawful  officer  of  any 
county  in  the  State.  Section  6988.  And  when  the 
sheriff,  deputy  sheriff,  constable,  coroner,  or  any  other 
officer  of  any  county  in  the  State  has  in  his  hands  a 
warrant  or  capias  for  the  arrest  of  any  person  charged 
with  the  commission  of  a  crime,  it  is  lawful  for  such 
sheriff,  deputy  sheriff,  constable,  coroner,  or  other  offi- 
cer, to  execute  such  process,  and  arrest  the  person  so 
charged,  in  any  county  of  the  State.  Section  6989.  Nor 
is  it  true  that  the  warrant  may  be  issued  only  in  the 
county  in  which  the  offense  was  committed ;  on  the  con- 
trary, it  may  also  be  issued  in  any  county  in  which  the 
person  sought  to  be  arrested  is  found.  Johnston  v.  State^ 
2  Yerg.,  58.  It  is  in  itself  a  substantive  crime  to  make 
an  escape  from  a  jail  (section  6685),  or  from  the  peni- 
tentiary (section  6684,  7552,  7566). 

We  do  not  doubt  that  under  sections  7006  and  7007 
a  private  person  would  have  the  right  to  immediately 
pursue  and  recapture  a  person  who  had  been  lawfully 
arrested  by  him  under  sections  7002  to  7005,  inclusive, 
and  who  had  escaped  from  his  custody.  For  an  equal, 
or  stronger  reason  we  think  that  under  these  sections  an 
officer  would  have  the  right  to  make  such  immediate  pur- 
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suit  and  recapture,  without  a  warrant,  where  a  person 
charged  with  crime  had  escaped,  whether  from  jail  or 
from  the  personal  custody  of  the  officer. 

We  are  of  opinion,  however,  that  these  sections  (7006, 
7007)  do  not  authorize  either  a  private  person  or  an 
officer  to  arrest,  without  a  warrant,  a  person  who  has 
escaped  from  jail  or  from  custody  when  the  pursuit  is 
not  immediate  or  fresh.  Nor  do  we  think  that  sections 
7002  to  7005,  inclusive,  authorize  any  private  person  to 
make  an  arrest  for  an  escape,  except  in  those  instances 
in  which  the  escape  itself  is  by  law  a  felony.  Sections 
6684,  7552,  7566. 

With  the  exception  last  stated,  and  with  the  further 
exception  of  immediate  pursuit  for  recapture  under  sec- 
tions 7006  and  7007,  there  is  no  authority  conferred  by 
our  statutes  upon  either  an  officer  or  a  private  person, 
without  a  warrant,  to  make  an  arrest  for  an  escape. 

Moreover,  it  is  not  in  accord  with  sound  policy  that 
the  authority  referred  to  should  be  greater,  since  the  in- 
vasion of  the  privacy  of  the  citizen  in  his  home  is  an  ex- 
treme hardship,  always  tends  to  conflict  and  bloodshed, 
and  may  be  undertaken  by  nefarious  persons  for  crimi- 
nal purposes.  It  may  be  added  that  in  view  of  the  ample 
provisions  made  for  the  issuance  and  service  of  warrants 
of  arrest,  above  referred  to,  there  is  no  danger  that  the 
administration  of  the  criminal  laws  of  the  State  will 
suffer  by  reason  of  the  construction  herein  given  to  the 
statutes. 

116  Tenn. — 45 
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What  has  just  been  said  is  not  in  conflict  with  Eanes 
V.  State,  6  Hnmp.,  53,  44  Am.  Dec,  289,  nor  with  LeuAs 
V.  8ta4;e,  3  Head,  128.  In  the  first  case  the  officer,  with- 
out a  warrant,  arrested  one,  who  had,  as  he  believed 
upon  reasonable  grounds,  committed  a  felony  in  another 
county  and  was  passing  through  the  officer's  county, 
fleeing  from  justice.  In  the  second  case  the  officer  pur- 
sued, and  attempted  to  arrest  without  a  warrant  two 
persons,  who  had,  as  it  appeared  to  him  upon  reasonable 
grounds,  recently  committed  a  felony  within  his  county, 
and  were  going  out  of  the  county. 

Our  statutes,  as  we  have  construed  them,  are  in  some 
points  at  variance  with  the  common  law,  but  we  need 
not  go  into  that  phase  of  the  matter,  as  we  think  the 
legislature,  in  the  sections  which  we  have  quoted,  in- 
tended to  cover  the  whole  subject  of  arrest  without  war- 
rant, by  a  private  person, 

rXs  to  whether  a  private  person,  without  a  warrant, 
may  break  an  outer  or  inner  door  or  window  of  a  dwell- 
ing house,  there  appears  to  be  a  distinction  taken  in  the 
statutes  between  cases  of  original  arrest,  and  those  in 
which  there  is  a  fresh  pursuit  immediately  upon  an 
escape.  In  the  latter  case  it  is  said,  the  person  pursuing 
may,  after  proper  notice,  "break  open  any  outer  or  inner 
door  or  window  of  a  dwelling  house."  Section  7007.  So, 
it  is  declared,  in  respect  of  an  officer,  in  a  preceding  sec- 
tion :  "To  make  an  arrest,  either  with  or  without  a  war- 
rant, the  officer  may  break  open  any  outer  or  inner  door 
or  window  of  a  dwelling  house,  if,  after  notice  of  his 
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office,  authority  and  purpose,  he  is  refused  admittance." 
Section  6999.  In  respect  of  original  arrests  by  private 
persons  the  language  is :  "If  the  person  to  be  arrested 
has  committed  a  felony,  and  a  private  person,  after  no- 
tice of  his  intention  to  make  the  arrest,  is  refused  admit- 
tance, he  may  break  an  outer  or  inner  door  or  window 
of  a  dwelling  house,  to  make  the  arrest."    Section  7004. 

The  difference  in  language  upon  a  casual  view  appears 
to  be  slight,  being  only  that  between  "an"  and  "any;" 
yet  upon  a  deeper  consideration  it  appears  to  be  a  Vital 
distinction,  viz.,  that  between  the  home  of  the  person 
sought  to  be  arrested,  and  the  home  of  a  stranger. 

We  are  of  the  opinion  that  under  section  7004,  a  pri- 
vate person  seeking  to  make  an  arrest  for  felony  may 
break  open  an  outer  or  inner  door,  or  window,  of  the 
dwelling  house  of  the  person  sought  to  be  arrested,  but 
not  of  a  stranger ;  but  that  having  arrested  a  person  for 
a  felony,  such  private  person  may,  upon  an  attempted 
escape  from  his  custody,  upon  immediate  and  fresh  pur- 
suit, break  open  the  outer  or  inner  door  or  window  of 
any  dwelling  house,  in  which  the  fleeing  criminal  has 
sought  refuge,  that  is,  of  the  person  sought  to  be  ar- 
rested or  of  another,  under  section  7007,  on  complying 
with  the  terms  and  conditions  set  forth  in  that  section. 

The  same  distinction  appears  to  exist  elsewhere.  It 
is  held  that  where  an  officer  has  reasonable  cause  to  be- 
lieve that  the  person  named  in  the  warrant,  or  a  person 
whom  he  seeks  to  arrest  on  a  charge  of  felony,  is  in  the 
dwelling  house  of  another,  he  has  a  right  to  search  the 
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house,  and,  after  demand  for  admittance  and  notice  of 
his  purpose  to  break  open  doors  if  necessary  to  prose- 
cute his  search  {Com.  v.  Reynolds,  120  Mass.,  190,  21 
Am.  Rep.,  510;  Corn.  v.  Irwin,  1  Allen,  587;  State  v. 
Hunter  [N.  C],  8  L.  R.  A.,  533,  note;  3  Cyc,  892,  par. 
4;  State  v.  Brown ,  5  Har.  [Del.],  505;  Barnard  v.  Bart- 
lett,  10  Cush.  [Mass.],  501,  57  Am.  Dec.,  123) ;  and  that 
upon  fresh  pursuit  a  private  person  has  a  right  to  break 
open  the  doors  of  any  house  in  which  the  felon  has  taken 
refuge  {Brooks  v.  Com.  61  Pa,  St.,  352,  100  Am.  Dec., 
645;  4  Black.  Com.,  292) ;  and  see  Com.  v.  McOahey,  11 
Gray  (Mass.),  194.  Again,  it  has  been  held  that  an  offi- 
cer has  the  right  to  enter  at  night  the  house  of  one 
whom  he  suspects  of  having  committed  a  felony,  and  ar- 
rest him  without  a  warrant  {Davis  v.  Russell,  5  Bing., 
354) ;  but  that  a  private  person  cannot  {Ryan  v.  Don- 
nelly,  71  111.,  lOoQ 

There  is  one  other  distinction  between  the  right  of  an 
officer  to  make  an  arrest  and  that  of  a  private  citizen. 
This  has  already  been  referred  to  in  general  terms  but 
will  now  be  more  distinctly  noted. 

It  will  be  observed  that  an  officer,  in  addition  to  the 
right  conferred  upon  a  private  citizen,  is  given  the  right 
to  arrest  without  a  warrant,  "on  a  charge  made,  upon  a 
reasonable  cause,  of  the  commission  of  a  felony  by  the 
person  arrested.^'  Section  6997,  subsec.  4.  In  respect 
of  private  persons,  the  language  is,  "when  the  person 
arrested  has  committed  a  felony^^  (section  7002  [2], 
and,  "when  a  felony  has  been  committed"  (section  7002 
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[3] ) .  The  difference  in  phraseology  is  significant.  A 
private  person  making  an  arrest  for  an  offense  not  com- 
mitted in  his  presence,  in  order  to  justify  must  be  able 
to  show  by  a  preponderance  of  the  evidence  that  a  felony 
has  been  committed;  on  proving  this,  he  may  complete 
his  justification,  by  showing  that  he  had  reasonable 
cause  to  believe  that  the  person  arrested  committed  it. 
Section  7002  (3).  On  the  other  hand,  an  officer  may 
justify  by  showing  that  a  charge  had  been  made  of  the 
commission  of  a  policy,  and  that  he  had  reasonable  cause 
to  believe  that  such  felony  had  been  committed  and  that 
the  person  arrested  had  committed  it. 

Before  applying  the  foregoing  principles  to  the  charge 
of  the  court,  we  deem  it  proper  to  say  that  we  do  not 
think  it  was  within  the  contemplation  of  our  statutes 
that  private  citizens  of  one  county  should  take  it  upon 
themselves  to  go  into  other  counties,  without  a  warrant, 
in  search  of  criminals,  except  in  cases  of  fresh  pursuit 
of  a  fleeing  felon  endeavoring  to  avoid  immediate  cap- 
ture, in  an  original  arrest,  or  on  immediate  pursuit  after 
arrest  and  escape.  An  opposite  view  and  practice  would 
lead  to  more  violence  than  it  would  suppress,  since  it 
would  foster  the  incursion  of  roving  bands  of  strangers 
who  might  be  easily  counterfeited  by  bands  of  marau- 
ders. 

On  the  principles  stated,  we  do  not  think  that  the 
portion  of  his  honoris  charge  quoted  under  the  second 
assignment  can  be  sustained. 

It  is  true  the  person  the  defendants  were  searching  for 
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had  been  previously  arrested  and  lodged  in  the  jail  of 
Henderson  county  upon  a  charge  of  arson,  a  felony,  and 
was  there  awaiting  his  trial  on  appeal  to  the  supreme 
court,  when  he  escaped,  and  went  over  into  Benton 
county  and  thence  into  Gibson  county;  but  the  defend- 
ants in  the  latter  county  occupied  the  status  only  of 
I  private  citizens,  they  had  no  warrant,  the  perscm  they 
,  were  sed^ing  to  arrest  had  never  been  in  their  custody, 
had  not  escaped  from  them,  and  tiiey  were  not  in  fresh 
pursuit,  and  the  dwelling  they  entered  was  not  that  of 
the  person  to  be  arrested  but  the  home  of  a  stranger. 

The  second  assignment  of  error  must  therefore  be  sus- 
tained. 

The  first  assignment  must  also  be  sustained.  This  ap- 
plies to  certain  special  pleas,  the  fourth,  fifth,  and  sixth, 
filed  by  defendants.  The  grounds  on  which  we  have  sus- 
tained the  second  assignment  necessarily  lead  to  the 
conclusion  that  the  defenses  contained  in  these  pleas 
were  not  valid  ones,  and  that  the  motion  to  strike  out 
these  pleas  should  have  been  sustained. 

The  first  and  second  assignments  having  been  sus- 
tained, it  is  unnecessary  to  consider  the  third. 

The  judgment  of  the  circuit  court  must  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 
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State  t\  Bbadlbt. 
{Jackson.    April  Term,  1906.) 

FOBGEBY.    May  be  committed  by  typewritizig. 
The  Clime  of  forgery  may  be  committed  by  typewriting  the  body 

of' and  signature  to  an  instrument  which  may  be  the  subject 
of  forgery. 


FROM  LAUDERDALE. 


Appeal  from  the  Circuit  Court  of  Lauderdale  County. 
-S.  J.  EVBBBTT,  Judge. 

Attoenby-Gbnbbal  Cates,  for  the  State. 

Steele  &  Steele,  for  Bradley. 


Mr.  Chief  Justice  Beard  delivered  the  opinion  of  the 
Court. 

The  indictment  in  this  case  was  rested  on  a  very  in- 
artificial paper,  the  body  and  signature  of  which  were 
typewritten  and  in  the  following  words,  to  wit :  "April 
13,  1905.  Mr.  Robert  Woods,  please  let  John  Bradley 
have  that  suit  and  I  will  see  that  it  is  paid  for  the  17th 
of  this  month.  fS.OO.  [Signed]  Mr.  A.  D.  House,  Agent, 
own  hand  print.  ^' 
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The  indictment  alleged  that  the  defendant  in  error 
"unlawfully,  fraudulently  and  feloniously  did,  by  and 
with  a  typewriter,  make,  forge,  and  utter'*  this  order  on 
Robert  Woods  for  a  suit  of  clothea  in  the  name  of  A. 
D.  House  to  the  "prejudice  of  the  rights  of  said  House/* 
Upon  motion  the  indictment  was  quashed,  and  the  State 
has  brought  the  case  here  and  complains  of  error  in  this 
action  of  the  court  below. 

Mr.  Wharton,  in  his  work  on  Criminal  Law  (volume 
1,  section  605),  says:  "That  aside  from  writing  by  pen 
and  ink,  forgery  may  be  committed  by  printing,  by  pen- 
cil writing,  by  the  use  of  another's  seal,  by  pasting  one 
name  on  a  note  over  another  name,  by  photographic  pro- 
cess, and  by  engraving  or  preparing  materials  for  en- 
graving .  .  ."  This  text  of  the  author  is  abun- 
dantly supported  by  authority.  We  have  no  doubt  of  the 
soundness  of  the  rule  there  announced. 

It  follows  that  the  trial  judge,  in  quashing  the  indict- 
ment, erred.  His  judgment  is  therefore  reversed,  and 
the  case  is  remanded  for  trial. 


8  Gates]  APRIL  TERM,  1906.  713 


Heard  v.  State. 


John  Heard  v.  State. 
(Jackson.    April  Term,  1906.) 

1.  ABSON.    Proof  of  ownership  must  correspond  with  allega- 
tions. 

Upon  the  trial  of  one  indicted  for  arson,  the  proof  of  ownership 
must  correspond  with  the  allegations  of  the  indictment,  and 
a  variance  in  this  particular  is  fatal. 

Case  cited  and  approved:    Walker  y.  State,  2  Tenn.  Cas.,  420. 

2.  8AMB.    Same.    Proof  of  occupancy  sufficient  proof  of  owner- 
ship. 

Arson  is  an  offense  against  the  security  of  the  habitation  rather 
than  the  property,  and  proof  of  actual  occupancy  by  one  in 
whom  ownership  is  laid  in  the  indictment  is  not  a  variance, 
but  is  sufficient  proof  of  ownership. 

Cases  cited  and  approved:  People  v.  Van  Blarcom,  2  Johns.  (N. 
T.),  106;  Davis  v.  State,  52  Ala.,  357;  Adams  v.  State,  62  Ala., 
177;  Wiley  v.  State  (Texas),  81  S.  W.,  393;  Rex  v.  Wallace, 
1  Mo.  C.  C,  344;  Burger  v.  State,  34  Neb.,  397;  State  v.  Gailor, 
71  N.  C,  88. 


PROM  SHELBY. 


Appeal  from  the  Criminal  Court  of  Shelby  County. 
John  T.  Moss^  Judge. 

J.  G.  Reasonoveb  and  Chas.  E.  Hunt,  for  Heard. 
Attoeney-General  Cates^  for  State. 
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Hon.  G.  T.  Pttzhugh,  Special  Jadge,  delivered  the 
opinion  of  the  Court. 

Plaintiff  in  error  was  indicted,  in  the  criminal  court 
of  Shelby  county  for  burning  the  dwelling  house  of  one 
Thomas  James.  He  was  tried,  convicted,  and  sentenced 
to  five  years  imprisonment  in  the  State  penitentiary. 
Motions  for  a  new  trial  and  in  arrest  of  judgment  hav- 
ing been  overruled,  he  brought  the  case  to  this  court,  and 
has  assigned  several  reasons  why  the  case  should  be  re- 
versed. It  is  insisted  that  the  State  failed  to  prove  that 
Thos.  James  was  the  owner  of  the  house  which  was 
burned,  as  alleged  in  the  indictment;  that  there  was, 
therefore,  a  material  variance  in  the  proof  and  the  alle- 
gations in  the  indictment  as  to  the  ownership  of  the 
house  burned,  and  in  this  connection  errors  are  assigned 
on  the  refusal  of  the  trial  judge  to  give  certain  special 
instructions  requested  by  the  defendant  to  the  effect 
that,  if  Thos.  James  was  not  the  legal  owner  of  the  house, 
the  jury  must  return  a  verdict  in  favor  of  the  defendant. 
The  facts  necessary  to  be  stated  in  the  determination  of 
this  question  are  that  Thos.  James  and  his  family  were 
occupying  the  house,  at  the  time  that  it  was  burned,  un- 
der a  contract  of  sale,  duly  executed,  by  which  the  plain- 
tiff in  error.  Heard,  agreed  to  sell  and  convey  said  house 
and  lot  to  the  prosecutor,  Thos.  James,  for  the  sum 
of  1600,  of  which  f  50  was  paid  in  cash^  and  the  balance 
to  be  paid  in  monthly  installments  of  fS  each.  The 
prosecutor  and  his  family  immediately  went  into  pos- 
session of  the  property  as  a  dwelling.    Time  was  made 
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the  essence  of  the  contract,  and  it  was  especially  pro- 
vided tht,  in  the  event  of  default  in  the  monthly  pay- 
ments, and  such  default,  continued  for  a  period  of  thirty 
days,  the  contract  was  to  become  void,  and  the  defend- 
ant was  to  be  restored  to  possession  of  the  property. 
The  prosecutor  did  not  pay  the  first  monthly  install- 
ment, and,  on  the  afternoon  of  the  same  date  on  which 
the  house  waa  destroyed  by  fire,  at  night,  defendant 
swore  out  a  writ  of  forcible  entry  and  detainer  to  secure 
possession  of  the  property.  Under  this  state  of  facts, 
it  is  insisted  that  the  prosecutor  was  not  the  owner  of 
the  house^  as  charged  in  the  indictment.  Of  course,  it 
is  well  settled  that  the  proof  of  ownership  must  corre- 
spond with  the  allegations  of  the  indictment,  and  that 
a  variance  in  this  particular  is  fatal.  Oeo.  Walker  v. 
State,  2  Tenn.  Gas.,  420.  But  the  question  here  pre- 
sented is  what  character  of  ownership  must  be  proven 
in  order  to  meet  the  all^ations  of  the  indictment?  Must 
the  ownership  of  the  house  burned  be  laid  in  the  occu- 
pant, as  was  done  in  the  case  at  bar,  or  in  the  owner  of 
the  fee?  If  in  the  former,  then  the  question  of  title  is 
wholly  immaterial.  Although  the  exact  question  has 
not  been  i)assed  on  by  this  court,  it  has  been  uniformly 
held  that  arson  is  an  offense  against  the  security  of  the 
habitation  rather  than  the  property,  and  ^'the  house  of 
another  is  the  house  of  the  occupant  and  not  the  owner 
of  the  fee."  2  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.),  p. 
935. 
In  People  v.  Van  Blarcom,  2  Johns.  (N.  Y.),  105,  it 
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was  held  that  it  is  enough  to  charge  ownership  in  the 
actual  occupant  of  the  dwelling,  and  the  court  will  not 
inquire  into  the  tenure  or  interest  such  person  has  in  the 
house  burned.  In  Davis  v.  State^  52  Ala.,  357,  it  was  hdd 
that  the  bunring  of  a  dwelling  house  being  an  offense 
against  the  habitation,  the  ownership  should  be  laid 
in  the  occupier. 

In  Adams  v.  State,  62  Ala.,  177,  it  was  held  proper 
to  charge  ownership  on  the  one  of  two  joint  tenants 
who  was  in  actual  occupancy  of  the  proi)erty.  In  Wiley 
V.  State,  (Tex.  Cr.  App.),  31  S.  W.  393,  ownership  was 
laid  in  the  occupant  of  a  portion  of  the  house  which  had 
been  orally  given  to  the  defendant  by  his  father.  In 
holding  that  proof  of  such  occupancy  was  sufficient  to 
sustain  the  averment  of  ownership  in  the  defendant,  the 
C!ourt  of  Criminal  Appeals  of  Texas  said:  ''Whether 
the  legal  title  was  in  him  was  not  material ;  the  posses- 
sion of  that  portion  of  the  house  burned  was  in  him, 
and  this  was  sufficient  to  constitute  him  the  owner  on 
a  charge  of  arson.  It  was  not  necessary  to  prove  abso- 
lute title  to  the  property  in  the  son  to  constitute  him 
the  owner  in  this  case." 

In  Rex  V.  Wallace,  1  Mo.  C.  C,  344,  it  was  held  to  be 
proper  to  charge  ownership  in  a  tenant  by  sufferance. 
In  Burger  v.  State,  34  Neb.,  397,  51  N.  W.,  1027,  it  was 
held  that,  on  information  for  arson,  the  ownership  may 
be  alleged  to  be  in  the  party  in  possession.  In  State  v. 
Oailor,  71  N.  C,  88,  17  Am.  Rep.  3,  it  was  held  that  the 
ownership  of  the  property  was  well  laid  in  the  widow 
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of  the  deceased,  who  has  occupied  and  used  the  same 
since  here  husband's  death,  although  there  are  living 
heirs,  and  although  dower  has  not  yet  been  assigned  to 
her. 

Many  other  cases  could  be  cited  to  sustain  the  proposi- 
tion that  proof  of  actual  occupancy  was  sufficient  proof 
of  ownership.  It  follows,  therefore,  that  the  error  as- 
signed on  this  phase  of  the  case  must  be  overruled. 

We  do  not  think,  however,  that  the  evidence  is  suf- 
ficient to  sustain  the  verdict  The  testimony  of  the  wife 
and  stepdaughter  of  the  prosecutor,  the  only  two  wit- 
nesses who  connected  defendant  with  the  crime,  was  con- 
tradictory and  exceedingly  unreasonable.  The  prosecu- 
tor was  about  to  be  put  out  by  legal  process.  He  left 
home  a  few  hours  before  the  fire  to  spend  the  night  else- 
where, and  told  his  wife  and  stepdaughter  to  meet  him 
on  Beale  street  the  next  morning  and  tell  him  what  hap- 
pened. He  was  evidently  expecting  something  to  hap- 
pen, and  it  did.  Defendant  proved  a  good  character, 
and  no  motive  was  shown  for  his  burning  a  house  in 
which  he  was  so  largely  interested.  Without  reviewing 
the  facts  further,  we  are  satisfied  to  reverse  the  case 
and  suggest  that  a  nolle  prosequi  be  entered  by  the  at- 
torney general. 
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Turner  v.  Abbott. 
{Jaclcson.    April  Tenn,  1906.) 

1.    C0iraB40T.    Partly  In  writing  and  partly  oral,  is  parol  con- 
tract. 
A  contract  which  is  partly  in  writing,  in  the  form  of  letters  and 
telegrams,  and  partly  oral,  Is  a  parol  contract 

8.  BAKB.  Xridenoe.  Oompetent  to  prove  oral  sUpolation  where 
partly  in  writing. 
Where  a  contract  by  which  a  dentist  employed  an  assistant,  was 
partly  in  writing  and  partly  oral,  it  was  competent  to  show  an 
oral  stipulation  that  the  assistant  thus  employed  would  not. 
after  the  termination  of  such  employment  engage  in  the  prac- 
tice of  dentistry  in  competition  with  his  employer. 

Case  cited  and  approved:    Leinau  ▼.  Smart  11  Humph.,  308. 

8.  BAKB.  In  general  restraint  of  trade,  void.  At  particular 
place  or  time,  valid. 
A  contract  in  general  restraint  of  trade,  that  is,  not  to  engage 
in  one's  trade  or  profession  at  any  place,  is  void  as  being  con- 
trary to  public  policy;  but  a  contract  not  to  engage  in  one's 
business  or  profession  at  a  particular  place,  or  for  a  period  of 
time,  is  not  invalid  as  against  public  policy,  but  will  be  upheld 
and  enforced. 

Cases  cited  and  approved:  Oeorge  ft  Chapman  v.  Coal  Co.,  15 
Lea,  455;  Muse  v.  Swayne,  2  Lea,  251;  Gibbs  v.  Continental 
Gas  Co.,  130  XT.  S.,  396;  Oregon  Steam  Van.  Co.  v.  Winsor,  87 
U.  S.,  64;  Harrison  v.  Glucose  Sugar  Refining  Co.,  116  Fed., 
306;  Pohlman  v.  Dawson,  63  Kan.,  471;  Anchor  Elec.  Co.  v. 
Hawks,  171  Mass.,  101;  Diamond  Match  Co.  v.  Roeher,  106 
N.  Y.,  473;  Mallan  v.  May,  11  M.  &  W.,  653;  Hitchcock  v.  Coker» 
6  A.  ft  B.,  438;  Harner  v.  Graves,  7  Bing.,  735;  Nichols  v. 
Stretton,  100  Q.  B.,  346;  Pemberton  v.  Vaughan,  10  Q.  B.,  87. 
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Cases  cited  and  distinguished:     Tuscaloosa  Ice  Mfg.  Co.  y.  Wil- 
liams, 127  Ala.,  110;  Carroll  y.  Giles,  30  S.  C,  412. 

4,  SAME.  Same.  Same.  Case  in  Judgment. 
A  contract  whereby  an  assistant  employed  by  a  dentist,  at  a 
stipulated  salary,  agrees  that,  after  the  termination  of  such 
employment,  he  will  not  engage  in  the  practice  of  dentistry 
in  a  designated  town  where  the  employer  is  then  located,  is 
not  an  unlawful  restraint  of  trade,  nor  against  public  policy, 
but  is  yalid  and  enforceable. 


FROM  OBION. 


Appeal  from  the  Chancery  Court  of  Obion  County .- 
John  S.  Coopbb,  Chancellor. 

W.  H.  SwiQGAET  and  Thos.  M.  Pieeob,  for  Turner. 
Caldwell  &  Fey,  for  Abbott 


Me.  Justice  McAlistee  delivered  the  opinion  of  the 
Court. 

Complainant,  who  is  a  dentist  practicing  his  profes- 
sion in  the  town  of  Union  City,  preferred  this  bill 
against  the  defendant  R.  P.  Abbott,  who  is  also  by  pro- 
fession a  dentist,  to  enjoin  the  latter  against  opening  a 
dental  oflRce  in  the  town  of  Union  City  and  its  immediate 
vicinity,  in  violation  of  a  contract  alleged  to  have  been 
made  with  the  complainant 
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It  is  alleged  in  the  bill  that  complainaBt,  Turner,  has 
been  practicing  the  profession  of  dentistry  in  Union 
City,  Tennessee,  for  the  last  seven  years ;  that  he  had  es- 
tablished a  fairly  successful  business  and  enjoyed  the 
patronage  of  a  large  number  of  friends  and  patients; 
that  on  or  about  January  1, 1904,  being  in  need  of  an  as- 
sistant dentist,  he  took  into  his  employment  the  defend- 
ant, who  was  a  young  man  with  little  experience  in  his 
profession  and  only  recently  graduated.  It  is  alleged  that 
said  defendant,  Abbott,  was  then  a  citizen  of  Mississ- 
ippi, and  had  never  theretofore  resided  in  Union  City, 
and  had  but  few  or  no  acquaintances  in  said  place ;  that 
complainant  employed  defendant,  Abbott,  to  assist  him 
in  his  dental  parlors  for  an  indefinite  period  on  a  salary 
of  flOO  per  month;  that  complainant  emphatically 
stated  to  the  defendant  at  the  very  outset  of  their  nego- 
tiations that  he  would  not  employ  him  and  introduce 
him  to  his  friends  and  patients  as  a  dentist,  except  upon 
the  agreement  and  understanding  as  a  part  of  the  con- 
tract, that  he  would  not  open  an  office  or  practice  den- 
tistry in  competition  with  complainant  when  he 
ceased  to  work  for  complainant  in  the  town  of 
Union  City  and  its  immediate  vicinity.  It  is  then 
alleged  that  said  defendant,  Abbott,  agreed  and 
assented  to  said  proposition  unhesitatingly,  and 
assured  complainant  that  it  was  not  his  purpose 
to  locate  or  practice  dentistry  in  Union  City  at  any 
time  after  he  ceased  to  be  employed  by  complainant; 
that  it  was  with  this  distinct  understanding  and  agree- 
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ment  between  them  that  complainant  employed  said  Ab- 
bott, and  it  was  a  part  of  the  consideration  upon  which 
he  was  employed  that  he  was  not  to  practice  his  profes- 
sion in  the  town  of  Union  City  in  conpetition  with  com- 
plainant after  he  left  the  employment  of  complainant. 

It  is  then  alleged  that,  after  making  said  contract,  de- 
fendant, Abbott,  moved  to  Union  City,  and  about  Jan- 
uary 11,  1904,  began  to  work  for  complainant  as  such 
assistant  dentist,  and  continued  in  his  employment  un- 
til August  11,  1904,  when  by  mutual  consent  defendant 
ceased  to  work  for  complainant  and  went  back  to  his 
home,  with  the  understanding  at  the  time  that  he  in- 
tended to  begin  the  practice  of  dentistry  at  some  point 
in  Mississippi ;  that  complainant  fully  complied  with  the 
contract  in  every  particular;  that  he  paid  the  said  Ab- 
bott $100  per  month  during  the  time  he  worked  for  com- 
plainant, a  period  of  seven  months,  which  was  a  large 
salary  for  a  young  man  just  out  of  college  and  with  little 
experience.  It  is  then  alleged  that,  notwithstanding 
these  facts,  and  in  utter  disregard  of  his  obligations  un- 
der said  contract,  the  defendant,  Abbott,  came  back  to 
Union  City  from  Mississippi  for  the  purpose  of  locating 
there  to  practice  the  profession  of  dentistry,  and  had 
formed  a  partnership  with  Dr.  P.  M.  Joiner,  another 
dentist,  and  with  him  had  prepared  and  opened  an  oflBce 
for  dental  practice  in  Union  City,  Tennessee,  for  the  pur- 
pose of  practicing  dentistry,  within  about  one  block  of 
complainant's  dental  parlors,  and  had  begun  the  prac- 
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tiee  of  dentistry  at  said  place  in  opposition  to  complain- 
ant,  having  advertised  himself  as  a  dentist  and  holding 
himself  out  as  such. 

The  bill  prayed  for  a  permanent  injunction  against 
the  defendant,  restraining  him  from  practicing  the  pro- 
fession of  dentistry  in  the  town  of  Union  City  in  viola- 
tion of  said  agreement,  and  also  asked  that  an  account 
be  taken  to  ascertain  the  damages  already  sustained  by 
complainant. 

The  defendant  answered  the  bill,  in  which  he  admit- 
ted his  employment  as  an  assistant  at  a  salary  of  flOO 
per  month ;  but  he  denied  that  it  was  a  part  of  said  con- 
tract that,  when  he  ceased  to  work  for  complainant,  he 
was  not  to  set  up  in  his  profession  or  open  a  dental  office 
in  opposition  to  complainant  in  the  town  of  Union  City. 
Defendant  further  avers  that  the  contract  entered  into 
between  the  parties  was  finally  consummated  by  letters 
and  telegrams  and  was  thus  in  writing,  and  that  said 
correspondence  does  not  mention  or  in  any  way  refer  to 
the  question  of  competition  in  the  future.  Defendant 
further  avers  that,  had  such  an  agreement  been  made,  it 
would  be  inoperative  and  void  because  in  unlawful  re- 
straint of  trade  and  against  public  policy.  Defendant 
admits  that  he  had  formed  a  partnership  with  Dr.  Joiner 
for  the  practice  of  dentistry  in  Union  City  and  had  com- 
menced to  practice  a  few  days  before  the  bill  was  filed. 

Proof  was  taken  by  both  sides,  and  on  the  final  hear- 
ing the  chancellor  decreed  in  favor  of  complainant,  find- 
ing the  contract  as  alleged,  and  that  it  had  been  violated 
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by  the  defendant.  Whereupon  a  permanent  injunction 
was  ordered,  restraining  defendant  from  the  further 
practice  of  dentistry  in  Union  City  or  vicinity.  No 
proof  was  offered  showing  any  actual  damages  sustained 
by  complainant  during  the  time  defendant  had  engaged 
in  the  practice  of  dentistry  in  violation  of  said  contract, 
and  no  decree  was  made  by  the  chancellor  on  the  sub- 
ject of  damages. 

The  defendant  appealed  and  has  made  the  following 
assignments. 

First.  The  chancellor  erred  in  holding  and  decreeing, 
that  the  defendant,  on  entering  the  employment  of  the 
complainant,  and  as  a  part  of  the  contract  of  service, 
agreed  never  to  open  a  dental  office  or  to  practice  den- 
tistry in  opposition  to  the  complainant  in  Union  City 
or  vicinity.  It  is  claimed  the  evidence  does  not  estab- 
lish such  an  agreement. 

Second.  The  chancellor  erred  in  judging  and  decree- 
ing that  such  an  agreement  was  legal  and  enforceable  in 
a  court  of  equity.  It  is  insisted  that,  had  such  an  agree- 
ment been  made,  it  would  be  nonenforceable,  illegal,  and 
void  because  in  unlawful  restraint  of  trade  and  against 
public  policy. 

We  proceed  to  state  our  conclusions  reached  from  an 
exalnination  of  the  record  and  the  argument  of  counsel: 

First.  The  contract  between  the  parties  was  not  a 
written  contract,  but  partly  in  writing  and  resting 
partly  in  parol.  It  was  a  parol  contract.  The  negotia- 
tions which  finally  resulted  in  the  employment  of  the 
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defendant  were  conducted  at  the  Palace  Hotel. in  Union 
City,  and  all  the  details,  including  the  covenant  against 
future  competition  in  the  practice  of  dentistry,  agreed 
on,  except  the  amount  of  compensation.  At  that  inter- 
view. Dr.  Turner  offered  f 75  per  month,  and  Dr.  Abbott 
suggested  flOO  per  month,  and  when  the  parties  separ- 
ated, it  was  with  the  understanding  that  Dr  Abbott 
would  take  the  proposition  of  Dr.  Turner  under  advise- 
ment and  notify  him  from  his  home  in  Mississippi  of 
its  acceptance,  or  nonacceptance.  Dr.  Abbott  tele- 
graphed Dr.  Turner  on  the  2d  of  January,  1904,  he  could 
not  accept  |75,  and  on  January  3d  wrote  Turner  a  letter 
saying  he  felt  constrained  to  decline  the  offer  of  f 75,  but 
would  accept  a  salary  of  f  100  per  month  and  begin  work 
on  the  11th.  "Dr.  Turner  wrote  Dr.  Abbott  on  the  5th 
of  January  that  he  was  sorry  he  was  not  coming  and 
urged  him  to  come,  saying  he  would  pay  him.  in  pro- 
portion over  the  |75  as  per  your  merit,  and  you  to  be  the 
judge^  and  will  allow  you  the  advantage  of  becoming  an 
equal  partner  on  the  terms  stated  when  you  were  here. 
Dr.  Abbott  on  January  7th,  telegraphed,  in  reply,  that 
he  would  accept  the  offer  and  reach  Union  City  Sunday 
night.  Dr.  Abbott  himself  did  not  regard  the  contract 
as  wholly  in  writing,  for  he  stated  to  several  witnesses 
that  it  was  not  enforceable  for  that  very  reason,  to  wit, 
that  it  had  not  been  reduced  to  writing.  Although  the 
contract  in  this  case  was  partly  in  writing,  it  may  be 
shown  that  there  was  a  stipulation  in  parol  not  to  en- 
gage in  future  competitive  practice   of  dentistry  with 
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complainant.  Leinau  v.  Smart,  11  Hump.,  308.  It  was 
also  decided  in  above  case  that  the  statute  of  frauds  has 
no  application  to  such  a  contract 

Second.  We  agree  with  the  chancellor  that,  by  the 
great  preponderance  of  the  evidence,  the  contract  as 
claimed  by  the  complainant  has  been  established. 

Third.  Such  a  contract  is  not  in  unlawful  restraint 
of  trade  or  against  public  policy,  but  is  valid  and  en- 
forceable. 

The  general  rule  on  this  subject,  deducible  from  the 
authorities,  is  that  a  contract  in  general  restraint  of 
trade,  that  is,  not  to  engage  in  one^s  trade  or  profession 
at  any  place  in  the  realm,  is  void  as  being  contrary  to 
public  policy ;  but  a  contract  not  to  engage  in  one's  busi- 
ness or  profession  at  a  particular  place,  or  for  a  period 
of  time,  is  not  invalid  as  being  contrary  to  public  policy, 
but  such  contracts  will  be  upheld  and  enforced.  2  Par- 
sons on  Contracts,  748  et  seq.,  note  Z;  2  Pomeroy,  Eq. 
Jur.,  section  934;  3  Pomeroy,  Eq.  Jur.,  section  1344^ 
and  note. 

Mr.  Beach,  in  his  work  on  contracts  (section  1570), 
says:  ^^That  while  a  contract  in  restraint  of  trade  in 
general  is  against  the  policy  of  the  law,  a  party  may 
legally  bind  himself  for  a  valid  consideration  not  to  con- 
duct a  particular  trade  or  business  in  a  particular  place, 
or  for  a  definite  or  indefinite  period  of  time;  also  that 
an  agreement  not  to  pursue  a  particular  business  or  pro- 
fession, when  made  on  a  good  consideration  with  one 
whose  business  interest  it  is  to  prevent  competition,  is 
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valid  if  restrained  within  reasonable  limits."  See,  also, 
sections  1571, 1573, 1574. 

Mr.  Pomeroy,  in  his  work  on  Equity  Jurisprudence 
(volume  2,  section  934),  says:  "On  the  other  hand, 
contracts  in  partial  restraint  of  trade  are  valid.  To  this 
end,  they  must  be  partial  with  respect  to  the  territory 
included ;  reasonable  with  respect  to  the  amount  of  ter- 
ritory, the  circumstances,  and  the  rights  of  the  party 
burdened,  and  the  one  benefited  by  the  restriction  and 
the  number  and  the  interests  of  the  public  whose  free- 
dom of  trading  is  circumscribed ;  and  made  upon  a  valu- 
able and  sufScient  consideration.  The  jurisdiction  of 
equity  is  generally  exercised  in  respect  of  these  contracts 
for  the  purpose  of  indirectly  compelling  their  specific 
performance  by  means  of  an  injunction  preventing  their 
violation."    Citing  cases. 

In  Gibhs  v.  Continental  Ga^s  Co.,  130  U.  S.,  396,  9  Sup. 
Ct.,  553,  32  L.  Ed.,  979,  Chief  Justice  Fuller  said:  "The 
decision  in  Mitchell  v.  Reynolds,  1  Peere  Williams,  196, 
is  the  foundation  of  the  rule  in  relation  to  the  invalidity 
of  contracts  in  restraint  of  trade,  but  it  was  made  under 
a  condition  of  things  and  a  state  of  society  different 
from  those  which  now  prevail.  The  rule  laid  down  is 
not  regarded  as  inflexible  and  has  been  considerably 
modified.  The  public  welfare  is  first  considered,  and,  if 
it  be  not  involved  and  the  restraint  upon  one  party  is 
not  greater  than  the  protection  to  the  other  party  re- 
quires, the  contract  may  be  sustained.  The  question  is 
whether,  under  the  particular  circumstances  of  the  case, 
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and  the  nature  of  the  particular  contract  involved  in  it, 
the  contract  is  or  not  unreasonable." 

In  Oregon  Steam  N(W.  Co.  v.  Winsor,  87  U.  S.,  64,  22 
L.  Ed.,  315,  Mr.  Justice  Bradley  said :  "Cases  must  be 
adjudged  according  to  their  circumstances,  and  can  only 
be  rightly  adjudged  when  the  reason  and  grounds  of 
the  rule  are  carefully  considered.  There  are  two  prin- 
cipal grounds  on  which  the  doctrine  is  founded  that  a 
contract  in  restraint  of  trade  is  void  as  against  public 
policy ;  one  is  the  injury  to  the  public  by  being  deprived 
of  the  restricted  party's  industry,  the  other  is  the  injury 
to  the  party  himself  by  being  precluded  from  pursuing 
his  occupation  and  thus  being  prevented  from  support- 
ing himself  and  his  family.  It  is  evident  that  both 
these  evils  occur  when  the  contract  is  general,  not  to 
pursue  one's  trade  at  all,  or  not  to  pursue  it  in  the  en- 
tire realm  or  country.  The  country  suffers  the  loss 
in  both  cases,  and  the  party  is  deprived  of  his  occupation 
or  is  obliged  to  expatriate  himself  in  order  to  follow  it. 
A  contract  that  is  open  to  such  grave  objection  is 
clearly  against  public  policy;  but,  if  neither  of  these 
evils  ensue,  and  if  the  contract  is  founded  on  a  valid  con- 
sideration and  a  reasonable  ground  of  benefit  to  the 
other  party,  it  is  free  from  objection  and  may  be  en- 
forced." See  also,  Pohlman  v.  Davison  (Kan.),  65  Pac. 
689,  54  L.  R.  A.,  913,  88  Am.  St.  Rep.,  249. 

In  the  case  of  Harrison  v.  Glucose  Sugar  Refining  Co., 
116  Fed.,  306,  53  0.  0.  A.,  484,  58  L.  R.  A.,  915,  the  de- 
fendant was  enjoined  from  violating  a  contract  made 
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with  an  employer  not  to  become  interested  with  any 
other  association  or  to  enter  the  employment  of  any 
other  person  or  association  engaged  in  like  business 
during  the  period  of  the  year.  Discussing  the  question 
of  contracts  in  restraint  of  trade.  Judge  Jenkins  of  the 
seventh  circuit  court  of  appeals,  says:  "The  instances 
in  which  the  rule  of  restraint  has  been  applied  may  be 
thus  classified :  ( 1 )  Where  the  vendor  of  a  business  and 
its  good  will  covenants  that  he  will  not  enter  the  same 
line  of  business;  (2)  where  the  limitation  is  to  take 
effect  after  the  expiration  of  a  contract  j)eriod  of  ser- 
vice; (3)  where  the  servant  has  been  discharged;  (4) 
where  the  master  has  acquiesced  in  the  abandonment  of 
the  service  of  the  servant.  See,  also,  Anchor  Elec,  Co. 
V.  Htrnks  (Mass.),  50  N.  E.,  509,  41  L.  R.  A.,  189,  68  Am. 
St.  Rep.,  403,  and  especially  the  case  of  Diamond  Match 
Co.  V.  Roeher,  106  N.  Y.,  473, 13  N.  E.,  419,  60  Am.  Rep., 
464,  for  a  very  elaborate  and  instructive  discussion  of 
the  subject  by  Judge  Andrews  of  the  New  York  court  of 
appeals.  In  this  State,  while  we  have  no  case  in  which 
the  subject  has  been  very  fully  considered,  the  rule  just 
extracted  from  the  authorities  has  been  distinctly  an- 
nounced. In  Oeorge  d  Chapman  v.  Coal  Co.,  15  Lea, 
455,  54  Am.  Rep.,  425,  it  was  said  by  this  court  that  a 
contract  not  to  carry  on  one's  trade  anywhere  is  void,  but 
that  a  contract  not  to  carry  it  on  in  a  particular  place 
is  valid.  Citing  2  Parsons  on  Contracts,  748,  and  note 
Z  therein ;  Muse  v.  Swayne,  2  Lea,  251,  31  Am.  Rep.,  607. 
Eminent  counsel  for  appellant  conceded  the  general 
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rule  in  argument  at  the  bar.  We  may  best  understand 
his  position  from  the  following  extracts  from  his  learned 
brief:  "A  merchant  in  business  may  sell  his  stock  in 
trade  and  his  good  will  for  a  valuable  consideration, 
and  may  at  the  same  time  lawfully  bind  himself  not  to 
compete  thereafter  at  the  same  place  with  the  purchas- 
er, and  so  a  lawyer,  a  doctor,  a  dentist,  or  any  other  pro- 
fessional man,  may  sell  his  professional  business  and 
good  will  for  a  valuable  consideration,  and  at  the  same 
time  (according  to  the  latter  holdings,  but  contrary  to 
the  former  holdings)  by  a  proper  stipulation  lawfully 
bind  himself  not  thereafter  to  enter  into  competition  with 
the  purchaser  at  the  same  place ;  .  .  .  but  we  contend 
that  a  man  trained  as  a  merchant,  being  without  a  busi- 
ness or  goods  or  good  will  at  the  time  to  sell,  cannot 
by  any  kind  of  stipulation,  or  for  any  consideration, 
bind  himself  not  thereafter  to  begin  a  commercial  busi- 
ness in  competition  with  a  given  person  at  a  given  place, 
nor  can  a  lawyer,  a  doctor,  a  dentist,  or  any  other  pro- 
fessional man,  without  some  business  or  an  office  or 
some  professional  good  will  at  a  given  place  to  sell,  bind 
himself  by  whatever  stipulation  or  for  whatever  consid- 
eration not  to  open  an  office  or  practice  his  profession 

at  that  place  in  the  future No  more  could  the 

the  defendant  Abbott  without  an  office,  without  busi- 
ness, and  without  professional  good  will  at  Union  City 
lawfully  bind  himself  for  any  consideration  or  by  any 
stipulation  not  thereafter  to  open  a  dental  office  and 
practice  dentistry  at  that  place.^'    Counsel  cites  in  sup- 
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port  of  his  proposition  Tuscaloosa  Ice  Mfg.  Co.  v.  B.  ff. 
Williams  (Ala.),  28  South.,  669,  50  L.  R.  A.,  175,  85 
Am.  St.  Rep.,  125;  Cairoll  v.  Giles  (S.  O.),  9  S.  E.,  422, 
4  L.  R.  A.,  154. 

An  examination  of  the  able  opinion  of  the  late  Chief 
Justice  McClellan,  in  Tuscaloosa  Ice  Co.  v.  WUliams, 
supra,  will  show  that  the  contract  in  that  case  was  ad- 
judged void  because,  in  the  opinion  of  the  court,  it  creat- 
ed a  monopoly.  It  was  held  that  a  contract  to  create  a 
monopoly  in  any  community  of  common  utility  or  of 
common  consumption  is  against  public  policy,  whether 
such  monopoly  be  one  of  the  common  necessaries  of  life 
or  not  Applying  the  principle  of  law  just  stated  to  the 
facts  of  that  particular  case,  it  was  held  that  a  contract 
by  the  owner  of  an  ice  machine  to  discontinue  the  manu- 
facture of  ice  in  a  certain  town  for  the  term  of  five  years, 
when  made  without  any  sale  of  his  business  and  in  con- 
sideration  of  the  payments  by  the  owner  of  the  only 
other  ice  plant  in  the  place,  in  which  there  was  a  de- 
mand for  ice  sufficient  to  consume  and  render  market- 
able the  output  of  both  factories,  was  void  as  against 
public  policy  because  of  the  restraint  upon  trade  and  the 
creation  of  a  monopoly  in  the  supplying  of  ice  within 
that  town.  In  our  opinion  that  case  furnishes  no  autho- 
rity for  the  proposition  advanced  by  learned  counsel 
that,  because  at  the  time  of  entering  into  the  contract 
the  defendant  Abbott  had  no  professional  business,  good 
will,  or  property  to  sell,  any  stipulation  or  agreement 
he  might  make  in  reference  to  noncompetition  with  the 
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complainant  in  the  future  would  be  absolutely  null  and 
void,  because  in  unlawful  restraint  of  his  professional 
trade  and  business.  In  our  opinion  the  contract  in  the 
case  now  being  decided  cannot  be  classified  as  one  creat- 
ing a  monopoly.  Says  Mr.  Page,  in  his  work  on  Con- 
tracts (volume  1,  sec.  373),  as  follows:  "When  contracts 
in  restraint  of  trade  first  came  before  the  English 
courts,  they  were  treated  as  necessarily  illegal  and  in- 
valid. This  view  undoubtedly  was  taken  because  con- 
tracts in  restraint  of  trade  were  confused  with  contracts 
tending  to  create  a  monopoly.  The  next  step-in  the  de- 
velopment of  this  doctrine  was  to  recognize  that  some 
contracts  in  restraint  of  trade  might  be  valid,  if  the  re- 
straint was  reasonable  and  designed  merely  to  protect 
good  will.  Unfortunately,  the  confusion  between  con- 
tracts whose  sole  objectionable  feature  was  that  they 
were  in  restraint  of  trade,  and  contracts  objectionable  as 
tending  to  a  monopoly,  proceeded  for  some  time,  and 
some  of  the  early  American  cases  treat  monopoly  con- 
tracts as  if  their  sole  objectionable  feature  were  that 
they  were  in  restraint  of  trade,  and  as  if  monopoly  con- 
tracts in  transcending  the  limits  fixed  for  contracts  in 
restraint  of  trade  must  necessarily  be  valid,  and  the 
failure  to  make  this  distinction  is  the  cause  of  some  con- 
fusion in  the  later  cases.  The  present  attitude  of  the 
law  is  that  contracts  which  do  not  aim  to  stifle  competi- 
tion but  merely  to  transfer  a  business  and  good  will  from 
one  person  to  another,  are  very  different  in  their  effect 
from  those  which  aim  to  stifle  competition  and  to  build 
up  a  monopoly." 
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The  author,  at  section  434,  cites  the  case  of  Tusca- 
loosa Ice  Co.  V.  Williams,  supra^  under  the  head  of 
"Buying  oflf  Competition,"  and  says:  ''Where,  without 
a  sale  of  good  will,  or  through  legitimate  dealing  there- 
with, one  party  agrees  with  the  other  to  abstain  from 
business,  such  contract  is  invalid  without  regard  to  its 
reasonableness  as  to  their  space  or  time.  Such  contracts 
are  equally  invalid  whether  the  competition  is  expressed 
directly  or  indirectly" — citing  numerous  cases. 

We  are  of  the  opinion,  however,  that  the  contract 
now  under  investigation  is  controlled  by  different  prin- 
ciples and  belongs  to  that  classification  which  has  been 
repeatedly  adjudged  valid  by  the  courts  of  this  country 
and  of  England.  Mr.  Page,  in  his  work  on  Contracts 
(volume  1,  sec.  374),  says:  "Accordingly,  if  not  unrea- 
sonable, a  contract  restraining  the  vendor  of  good  will 
from  re-entering  business  to  the  ruin  of  the  good  will, 
even  though  no  property  passes  in  connection  with  the 
sale  of  good  will  of  a  business  which  is  carried  on  with- 
out any  property  or  plant,  as  in  the  sale  of  the  good  will 
or  an  agency  for  the  sale  of  sand,  or  of  the  good  will  of 
a  steamship  business  without  selling  the  vessels,  put- 
ting them  on  another  route,  a  contract  whereby  A.  aban- 
dons his  business  to  enter  B.'s  employment,  A.  agreeing 
not  to  re-enter  in  such  business,  a  contract  restraining 
a  retiring  partner  from  engaging  in  the  same  business 
as  that  retired  from,  and  a  contract  restraining  an  agent 
or  employee  from  competing  with  his  employer  after 
his    employment    ends,  are    each    held    valid" — citing 
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numerous  authorities  in  the  notes,  where  the  rule  has 
been  applied  to  the  employment  of  salesmen,  teachers, 
dentists,  and  others. 

Prof.  Keener,  in  his  Selections  on  Contracts  (volume 
2,  p.  825),  in  dealing  with  the  English  cases  on  this  sub- 
ject, cites  Mallan  v.  May^  11  M.  &  W.,  653,  Hitchcock  v. 
Coker,  6  A.  &  E.,  438,  and  other  cases,  upholding  con- 
tracts made  by  tradesmen,  manufacturers,  and  profes- 
sional men,  on  taking  a  servant  or  clerk  into  the  ser- 
vice, that  he  will  not  carry  on  the  same  trade  or  pro- 
fession within  certain  limits.  The  author  states  that, 
before  the  case  of  Hitchcock  v.  Coker,  supra,  a  notion 
prevailed  that  the  restraint,  in  order  to  be  allowed  by 
law,  must  not  only  be  reasonable  in  extent,  but  must  also 
be  supported  by  an  adequate  consideration  given  for  it ; 
that  is  to  say,  a  consideration  equal  in  value  to 
that  which  the  party  restrained  loses  by  the  restraint 
under  which  he  places  himself,  but  that  doctrine  was 
overruled  in  the  above  case,  where  it  was  decided  to  be 
sufficient  that  there  was  a  legal  valid  consideration,  and 
that  the  value  of  it  is  an  equivalent  to  the  restraint  was 
a  matter  to  be  left  to  the  agreement  of  the  parties,  and 
one  which  could  not  be  inquired  into  by  the  court.  In 
Homer  v.  Graves,  7  Bing.,  735-743,  the  court  said :  "We 
do  not  see  how  a  better  test  can  be  applied  to  the  question 
whether  reasonable  or  not  than  by  considering  whether 
the  restraint  is  such  only  as  to  afford  a  fair  protection 
to  the  interests  of  the  party  in  favor  of  whom  it  is  given 
and  not  so  large  as  to  interfere  with  the  interests  of  the 
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public.  Whatever  restraint  is  larger  than  the  necessary 
protection  to  the  party  can  be  of  no  benefit  to  either. 
It  can  only  be  oppressive,  and,  if  oppressive,  it  is  in  the 
eye  of  the  law  unreasonable.  Whatever  is  injurious  to 
the  interests  of  the  public  is  void  on  the  grounds  of  pub- 
lic policy.  The  application  of  the  rule  can  only  be  at 
last  with  reference  to  the  particular  case.^' 

In  Mallan  v.  ^f(ly,  supra,  '*by  articles  of  agreement 
between  the  plaintiff  and  the  defendant  in  which  the 
defendant  agreed  to  become  assistant  to  the  plaintiff 
in  his  business  of  surgeon-dentist  for  a  term  of  four 
years,  the  defendant  covenanted  that  after  the  expiration 
of  that  term  he  would  not  carry  on  that  business  in 
London  or  in  any  of  the  towns  or  places  in  England  or 
Scotland  where  the  plaintiff  might  have  been  practicing 
before  the  expiration  of  the  defendant's  service.  It  was 
held  that  the  covenant  as  to  London  was  valid,  but  that 
the  rest  of  the  covenant  was  void  as  imposing  an  unrea- 
sonable restraint  exceeding  what  the  interest  of  the 
plaintiff  could  reasonably  require,  and  giving  him 
the  power  of  preventing  the  defendant  from  practicing 

anywhere. 

In  Nichols  v.  Stretton,  100  Queen's  Bench,  346,  it  was 
held :  "A  covenant  by  an  attorney's  articled  clerk  not 
to  act  as  attorney  for  any  person  who  had  already  been 
or  should  thereafter  become  a  client  of  the  plaintiff  was 
held  to  be  unreasonable,  but  valid  as  to  the  persons  who 
were  clients  before  and  during  the  defendant's  articles." 

In  Hitchcock  v.  Coker,  supra,  it  was  held  as  follows : 
^'It  is  not  unreasonable  that  the  duration  of  the  restric- 


8  Gates]  APBIL  TERM,  1906.  735 

Turner  v.  Abbott. 

tion  should  not  be  limited  to  the  life  of  the  person  for 
whose  benefit  it  is  made,  or  to  the  time  during  which  he 
may  carry  on  the  business  as  it  may  be  necessary  in 
order  to  secure  the  value  of  his  business  to  a  purchaser 
or  to  his  representatives  after  his  death,  that  the  restric- 
tion be  continued  for  the  whole  life  of  the  party  upon 
whom  it  is  imposed."  See,  also,  Pemberton  v.  Vaughan, 
10  Q.  B.,  87;  Page  on  Contracts,  vol.  1,  sees.  379,  380. 
Our  examination  of  the  authorities  has  not  confirmed 
the  suggestion  of  learned  counsel  that  a  contract  in- 
hibiting future  professional  competition  is  not  valid, 
unless  at  the  time  the  party  inhibited  has  an  established 
practice  or  professional  good  will  or  a  mercantile  busi- 
ness which  may  be  made  the  subject  of  sale.  On  the  con- 
trary, we  find  numerous  cases,  English  and  American, 
where  a  clerk  or  employee,  teacher  or  salesman,  on 
entering  the  service  of  a  tradesman,  manufacturer,  or 
professional  man,  has  been  bound  by  a  lawful  contract 
not  to  engage  in  a  competitive  business  with  his  employ- 
er. In  the  present  case,  the  defendant  was  paid  for  his 
services  a  salary  of  ?100  per  month,  which  was  large 
compensation  to  a  young  man  who  had  just  graduated, 

and  under  the  authorities  it  was  perfectly  competent 
for  the  parties  to  make  the  contract  in  question  which 
only  prohibits  the  future  competition  in  Union  City  and 
vicinity.  We  think  this  contract  was  reasonable  and  not 
oppressive;  nor  was  it  in  any  way  detrimental  to  the 
interests  of  the  public. 

It  results  that  the  decree  of  the  chancellor  will  be 
af&rmed. 
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Galloway  et  al.  v.  City  of  Memphis. 
{Jackson.    April  Term,  1906.) 

1.  AKEKBATOBY  ACT.  Becomes  part  of  onginal  act.  To 
amend,  sufficient  to  recite  title  or  subetance  of  original  act. 
An  amendment  becomes  a  part  of  the  original  act,  and  where 
amendments  to  a  statute  are  sought  to  be  amended,  it  is  not 
necessary  to  refer  to  them,  but  it  is  sufficient  to  recite  in  the 
proposed  amendatory  act  the  title  or  substance  of  the  original 
act,  of  which  said  amendments  have  become  part. 

Case  cited  and  approved:    Goodbar  y.  Memphis,  113  Tenn.,  23. 

9.  BAMS.  Title  need  not  recite  diaracter  of  amendment,  if  ger- 
mane to  original  act. 
The  title  of  an  amendatory  statute  need  not  indicate  the  par- 
ticular character  of  the  amendment  proposed,  provided  the 
purview  of  the  statute  is  germane  to,  and  embraced  within, 
the  title  of  the  original  act,  and  that  title  is  recited. 

Cases  cited  and  approved:  Hjrman  v.  State,  87  Tenn.,  109;  State 
V.  Algood,  87  Tenn.,  163;  State  ex  rel.  Butler  y.  Patterson  et 
al.,  MS.,  Nashville,  December  term,  1903. 

8.    SAKE.    Same.    Same.    Oase  in  Judgment. 
A  provision  for  a  uniform  rate  of  taxation  on  real  and  personal 

property  is  germane  to,  and  embraced  within,  the  title  of  an 
act  to  establish  taxing  districts,  and  to  provide  the  means  for 
local  self-government  for  the  same. 

Acts  cited  and  construed:     1905,  ch.  345;  1879,  ch.  11. 

4.    STATUTES.    Act  extending  limits  of  city,   and  exempting  an- 
nexed territory  from  prior  debts,  not  a  contract. 
An  act  of  the  legislature  extending  the  corporate  limits  of  a 
city,  and  providing   that   the    annexed  territory  shall  not  be 
liable  for  any  of  the  debts  of  the  city  outstanding  at  the  time 
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of  such  annexation,  does  not  create  a  contract  whose  obliga- 
tion cannot  be  impaired  by  8ubse<iae.nt  legislation,  but  merely 
grants  privileges  which  may  be  revoked  at  any  time  by  the 
general  assembly. 

Acts  cited  and  construed:  1899,  ch.  134;  1869-70,  ch.  26  (Private 
Acts);  1867-8,  ch.  86  (Private  Acts). 

Cases  cited  and  approved:  McCallie  v.  Chattanooga,  8  Head, 
317;  Memphis  v.  Memphis  Water  Co.,  6  Heisk.,  527;  McKiimey 
V.  Hotel  Co.,  12  Heisk.,  119;  Carriger  v.  Morristown,  1  Lea,  118; 
Luehnnan  v.  Taxing  District,  2  Lea,  433. 

5.  SAME.    In  constnun^,  doubts  will  be  resolved  against  exemp- 
tions claimed  under. 

The  rule  is  that  in  construing  statutes  under  which  exemptions 
from  taxation  are  claimed,  all  doubts  must  be  resolved  in  favor 
of  the  State  and  against  the  exemption. 

6.  SAME.    Not  presumed  that  legislature  .intended  to  pass  a 
nugatory  act. 

It  will  not  be  presumed  that  the  legislature  intended  to  pass  an 
act  that  could  have  no  force;  and  such  construction  will  not  be 
adopted,  when  the  act  is  susceptible  of  one  which  renders  it 
operative. 

7.  SAME.    ''Boyle  Act"  valid  and  operative.    Oase in  Judgment. 
By  acts  of  the  general  assembly,  in  1869  and  1899,  respectively, 

certain  territory  was  annexed  to  the  city  of  Memphis,  and  in 

each  case  it  was  provided  that  the  annexed  territory  should  not 

be  liable  for  the  existing  debts  of  the  city,  whereby  there  were 

three  different  tax  rates  in  the  city  at  the  timB  of  the  passage 

of  ch.  345,  Acts  1905,  known  as  the  "Boyle  Act,"  which  provided 

that  there  should  be  a  uniform  tax  rate  upon  all  property  within 

the  limits  of  the  city  without  discrimination  on  account  of  the 

location  or  character  of  such  property,  but  that  property  exempt 

from  taxation  under  existing  laws  should  not  be  affected. 

Held,  1.    The  "Boyle  Act"  (1905,  ch.  345)  is  constitutional; 
116  Tenn. — 47 
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2.  The  legislature  had  power,  and  the  act  was  effective,  to  de- 
stroy the  partial  exemptions  theretofore  existing  in  the  an- 
nexed territory; 

3.  It  was  the  object  of  the  act  to  make  taxation  uniform  through- 
out the  city;  and  that,  under  a  proper  construction,  its  effect 
is  to  remove  and  destroy  the  exemptions  provided  by  said  acts 
of  1869  and  1899,  and  to  make  the  property  of  the  localities 
theretofore  partially  exempt  subject  to  the  same  rate  of  taxar 
tion  as  like  property  in  all  other  localities  in  the  city. 

Act  cited  and  construed:    1905,  ch.  346. 


FROM  SHXSLBT. 


AppeaJ  from  the  Chancery  Court  of  Shelby  County. — 
Waltbb  Malone^  Special  Chancellor. 

Metgalf^  Minor  &  Metcalf^  for  Galloway  et  al. 

Thomas   H.    Jaokson  and   James    L.  MgBee.    for 
Memphis. 


Mr.  Justice  Wilkes  delivered  the  opinion  of  the 
Court 

This  cause  was  heard  in  the  chancery  court  of  Shelby 
county  by  Hon.  Walter  Malone,  judge  of  the  circuit 
court,  sitting  by  interchange  with  the  chancellor,  who 
was  disqualified,  because  of  interest,  upon  an  agreed 
state  of  facts,  under  the  provisions  of  the  Code  (Shan- 
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non's  Code,  sec.  5206).    The  agreement  of  facts  is,  sub- 
stantially, as  follows: 

That  the  city  of  Memphis  has  been  incorporated  as  a 
municipality  since  1826 ;  that  until  1869  it  consisted  of 
eight  wards,  when,  by  an  act  of  the  legislature  of  that 
year,  wards  9,  10,  and  11  were  annexed  "upon  condition 
as  expressed  in  the  act,  that  property  therein  em- 
braced shall  not  be  liable  for  the  old  debts  of  the  city 
of  Memphis." 

That  thereafter  the  suburbs  adjacent  to  the  city,  hav- 
ing increased  largely  in  population,  the  question  was  ex- 
tensively mooted  and  discussed  between  the  inhabitants 
of  the  city,  and  suburban  territory  as  to  whether  or  not 
the  adjacent  territory,  in  which  was  embraced  the  in- 
corporated towns  of  Madison  Heights  and  Idlewild, 
should  be  annexed,  and  whether  the  annexed  territory 
should  be  made  liable  for  the  payment  of  the  debts  of  the 
old  city  of  Memphis  then  outstanding,  with  the  result 
that  three  acts  of  the  legislature  were  passed  and  ap- 
proved, each  on  the  same  day,  at  its  session  of  1899,  one 
being  an  act  annexing  said  territory,  and  the  other  two 
being  acts  repealing  the  charters  respectively  of  Madi- 
son Heights  and  Idlewild. 

That  thereafter  the  legislature,  at  its  session  of  1905, 
passed  an  act  known  in  the  pleadings  as  the  "Boyle 
Act,"  same  being  chapter  345,  ( Acts  1905,  p.  740 ) . 

That  thereafter  the  city  of  Memphis,  on  the  16th  day 
of  February,  1906,  adopted  an  ordinance  fixing  a  general 
tax  levy  for  the  year  1906,  at  fl.78  on  the  flOO  upon 
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every  Bpecies  of  taxable  property  within  the  limits  of 
the  city  of  Memphis,  and  in  which  levy  was  embraced 
a  tax  for  the  payment  of  interest,  and  a  sinking  fond 
upon  the  old  indebtedness  of  the  city  of  Memphis. 

That  at  the  time  of  the  annexation  of  the  ninth,  tenth, 
and  eleventh  wards,  and  of  said  annexed  territory  under 
the  act  of  1899,  the  city  of  Memphis  had  outstanding 
a  heavy  bonded  indebtedness,  the  amount  thereof  at  the 
time  of  the  last  annexation  act  being  approximately 
13,000,000,  and  largely  exceeding  that  amount  at  the 
time  of  the  annexation  of  the  ninth,  tenth,  and  eleventh 
wards;  that  of  this  bonded  indebtedness  f474,000  will 
mature  in  1907,  |900,000  in  1915,  and  the  balance  in 
1926. 

That  the  complainants,  Robert  Galloway  and  W.  A. 
Bickford,  respectively,  are  the  owners  of  real  estate  in 
the  annexed  territory  of  1899,  and  of  1869,  and  that  the 
city  of  Memphis,  the  defendant,  claims  and  insists  that 
they  must  each  pay  into  the  treasury  of  the  cil^  interest 
and  sinking  fund  taxes  so  levied  for  1906,  the  former 
the  sum  of  |150  on  the  lands  owned  by  him ;  the  latter 
must  pay  |50  upon  the  lands  owned  by  him  in  the 
annexed  territory  of  1899,  formerly  Madison  Heights, 
and  flOO  upon  the  lands  owned  by  him  in  the  ninth, 
tenth,  and  eleventh  wards,  and  that  the  city  claims  and 
insists  that  it  has  a  lien  upon  their  said  lands  for  the 
payment  of  said  taxes  and  is  now  threatening  to  proceed 
against  them  respectively  by  process  of  law  for  the  col- 
lection  of   the  same,  as   provided   for   the  collection 
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of  taxes,  and  that  the  city  will  proceed  to  do  so  unless 
restrained  by  injunctive  process  or  otherwise. 

The  agreed  facts  .are,  further,  that  the  taxbpoks  of  the 
city  of  Memphis  for  1906,  have  been  made  up  and  exten- 
sions carried  out,  so  that  the  interest  and  sinking  fund 
tax  aforesaid  may  be  readily  eliminated  from  the  total 
tax  of  f  1.78  without  the  impairment  of  or  confusion  in 
the  levy  and  collection  of  the  remainder  of  the  taxes  for 
the  year  1906. 

The  agreement  further  stipulates  that  in  order  to  save 
expenses,  instead  of  the  two  complainants  instituting 
separate  suits,  the  same  might  be  done  in  one  cause,  and 
that  all  questions  of  misjoinder  and  multifariousness 
are  waived  to  the  end  that  the  constitutionality  of  the 
Boyle  act  and  its  construction  and  the  validity  of  said 
ordinance  and  levy  may  be  had  in  one  cause  without 
multiplicity  of  suits. 

The  complainants^  contentions  are: 

(1)  The  Boyle  act  did  not  authorize  or  require  that 
there  should  be  levied  a  tax  upon  lands  or  property 
within  the  said  annexed  territory  to  pay  the  principal 
or  interest  ui)on  the  pre-existing  indebtedness  of  the  old 
city,  and  it  did  not  authorize  the  passage  of  the  ordin- 
ance to  levy  a  tax  upon  their  respective  lands  therefor. 

(2)  That  section  2,  c.  134,  p.  221,  of  the  Acts  of  1899 
(the  annexation  act  of  1899)  and  the  exemption  in  the 
act  of  1869  are  still  in  force. 

(3)  That  the  Boyle  act  is  unconstitutional  and  void. 

(4)  That  if  the  Boyle  act  shall  be  construed  as  re- 
pealing by  implication  or  otherwise  section  2,  c.  134,  p. 
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221,  of  the  Acts  of  1899,  or  the  clause  of  the  act  of  1869, 
exempting  the  ninth,  tenth,  and  eleventh  wards  from 
taxation  for  the  payment  of  the  old  indebtedness  of  the 
city,  then  the  Boyle  act  is  unconstitutional  and  void  in 
toto,  or  void  to  the  extent  that  it  repeals  by  implication 
or  otherwise  said  section  2  of  the  act  of  1899,  and  the  ex- 
emption clause  in  the  act  of  1869. 

(5)  That  by  reason  of  the  facts  herein  stated  and  the 
legislation  in  respect  thereto  whereunder  said  terri- 
tories were  annexed,  an  equitable  estoppel  has  arisen 
against  the  imposition  or  levy  of  said  tax  upon  com- 
plainants' property  in  the  said  annexed  territory  for 
the  payment  of  said  indebtedness. 

(6)  That  an  injunction  be  granted  enjoining  and 
restraining  the  collection  of  the  same,  and  that  said  tax 
levy  be  canceled  and  for  naught  held  in  so  far  as  it  un- 
dertakes to  make  the  property  of  the  complainants  liable 
for  any  part  of  the  said  indebtedness. 

The  court  below  dismissed  complainants  bill,  and  held 
that  complainants  were  liable  to  pay  the  tax  so  levied. 
From  the  decree  of  the  court  complainants  have  prayed 
an  appeal. 

Complainants'  assignments  of  error  are  as  follows: 
"The  court  below  erred  in  refusing  to  maintain  either 
one  or  all  of  the  contentions  insisted  upon  by  complain- 
ants, and  in  holding  the  Boyle  act  constitutional,  and 
the  levy  valid,  and  in  refusing  the  injunction  prayed 
for  and  relief  sought,  and  in  dismissing  complainants' 
bill." 
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The  act  of  1869  provides,  as  stated  in  the  agreement 
of  facts,  that  the  ninth,  tenth,  and  eleventh  wards  were 
annexed  ''upon  condition  as  expressed  in  the  act  of  the 
legislature  that  property  within  those  wards  was  not  to 
be  liable  for  the  old  debt  of  the  city  of  Memphis." 

The  annexation  act  of  1899,  whereunder  the  towns  of 
Madison  Heights  and  Idlewild  and  adjacent  territory 
were  annexed,  is  as  follows : 

"Chapter  134— House  Bill  No.  118. 

^'An  act  to  extend  and  change  the  corporate  limits  of  the 
city  of  Memphis,  Shelby  county,  Tennessee,  and  to 
provide  that  the  annexed  territory  shall  not  pay  or 
be  liable  for  any  part  of  the  principal  or  interest  of 
the  indebtedness  of  said  city  outstanding  at  the 
time  of  said  annexation. 
"Section  1.    Be  it  enacted  by  the  general  assembly  of 
the  State  of  Tennessee,  that  the  corporate  limits  of  the 
city  of  Memphis,  Shelby  county,  Tennessee,  be  extended 
and  changed  so  as  to  embrace  all  of  the  people  and  ter- 
ritory within  the  following  lines : 

"[Here  follows  description  of  boundaries  of  annexed 
territory.] 

"Sec.  2.  Be  it  further  enacted,  that  the  territory 
hereby  annexed  to  the  city  of  Memphis  shall  not  pay 
or  be  liable  for,  any  part  of  the  principal  or  interest  of 
the  indebtedness  of  said  city  outstanding  at  the  time  of 
this  annexation. 

"Sec.  3.     Be  it  further  enacted,  that  if  it  be  held  in- 
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valid  to  relieve  said  annexed  territory  from  liabilily 
for  the  present  debt  of  the  city  of  Memphis^  as  provided 
in  the  second  section  of  this  act,  this  shall  in  nowise 
affect  the  validity  of  the  annexation  enacted  in  the  first 
section  of  this  act,  and  the  annexation  enacted  in  said 
first  section  shall  be  constraed  as  valid,  irrespective  of 
any  conditions  or  provisions  contained  in  this  act,  or 
any  other  legislation. 

^^Sec.  4.  Be  it  further  enacted,  that  this  act  shall 
take  effect  from  and  after  its  passage^  the  public  wel- 
fare requiring  it. 

^Tassed  January  18,  1899." 

The  Boyle  act  in  question  is  as  follows : 

'^A  bill  to  be  entitled  ^An  act  to  amend  an  act  entitled 
^'An  act  to  establish  taxing  districts  in  this  State 
and  to  provide  the  means  of  local  self-government 
for  the  same,"  the  same  being  chapter  11  of  the  Acts 
of  1879,  and  all  acts  amendatory  thereof,  consti- 
tuting the  charter  of  the  city  of  Memphis,'  so  as  to 
provide  a  uniform  rate  of  city  taxation  on  real  and 
personal  property. 
'^Section  1.    Be  it  enacted  by  the  general  assembly 
of  the  State  of  Tennessee,  that  chapter  11  of  the  Acts  of 
1879,  and  all  acts  amendatory  thereof,  be  and  the  same 
are  hereby  amended  so  that  only  one  city  tax  rate  on 
real  and  personal  property  shall  be  levied,  and  this  one 
tax  rate  shall  apply  equally  and  uniformly  to  all  real 
and  personal  property  within  the  limits  of  such  city, 
without  discrimination  on  account  of  location  or  char- 
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acter  of  such  property.  But  property  exempt  from 
taxation  under  existing  laws  shall  not  be  affected  bj 
this  act  All  acts  and  parts  of  of  acts  in  conflict  here- 
with are  hereby  repealed. 

"Sec.  2.  Be  it  further  enacted,  that  this  act  shall  be 
in  force  and  effect  from  and  after  its  passage/the  public 
welfare  requiring  it. 

'Tassed  April  13,  1905.'^ 

The  city  ordinance  making  the  Impeached  leyy  is  as 
follows : 

"An  ordinance  fixing  the  general  tax  levy  for  the  year 
1906. 

"Section  1.  Be  it  ordained  by  the  legislative  council 
of  the  city  of  Memphis,  that  a  tax  of  |1.78  is  hereby  lev- 
ied on  each  flOO.OO  for  the  current  year,  1906,  on  each 

■ 

and  every  species  of  taxable  property  within  the  limits 
of  the  city  of  Memphis,  and  subject  to  the  taxing  power 
of  the  city,  including  realty,  personalty,  merchants' 
capital,  capital  invested,  corporate  stock  and  capital 
stock  of  corporations. 

"The  tax  levy  shall  be  due  and  payable  to  the  county 
trustee  of  Shelby  county,  for  use  of  the  city  of  Memphis 
on  and  after  the  final  passage  of  this  ordinance,  and 
shall  be  delinquent  on  the  first  day  of  May,  1906,  and 
shall  then  be  subject  to  the  payment  of  interest,  penal- 
ties, and  costs,  as  heretofore  provided  by  law. 

"Passed  final  reading  this,  the  16th  day  of  February 

1906." 

The  first  question  we  proceed  to  consider  is  whether 
what  is  styled  the  "Boyle  Act"  is  constitutional. 
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It  is  insisted  that  it  is  not^  but  that  it  violates  that 
provision  of  the  constitution  which  directs  that  all  acts 
which  repeal,  revive,  or  amend  former  acts  shall  recite, 
in  their  caption  op  otherwise,  the  title  op  substance  of 
the  act  repealed,  revived,  op  amended. 

The  contention  is  that  the  act  by  its  title  and  in  its 
body  purports  to  amend  chapter  11,  p.  15,  of  the  Acts 
of  1879,  and  all  acts  amendatopy  thereto,  but  that  it 
does  not,  in  its  title  op  body,  pecite,  pefep  to,  op  pepeal 
the  act  of  1869,  but  leaves  it  in  fopce,  which  act  ppo- 
vides  fop  the  annexation  of  the  ninth,  tenth,  and 
eleventh  wapds,  upon  the  condition  exppessed  that  they 
should  not  be  liable  to  pay  any  part  of  the  then  ex- 
isting indebtedness  of  the  city  of  Memphis. 

The  caption,  op  title,  of  the  Boyle  act  is  as  follows : 

"A  bill  to  be  entitled  'An  act  to  amend  an  act  entitled 
^'An  act  to  establish  taxing  distpicts  in  this  State  and 
to  provide  the  jneans  of  local  self-govepnment  fop  the 
same,"  the  same  being  chaptep  11  of  the  Acts  of  1879, 
and  all  the  acts  amendatopy  thepeof,  constituting  the 
charter  of  the  city  of  Memphis,^  so  as  to  ppovide  a  uni- 
fopm  pate  of  city  taxation  on  peal  and  pepsonal  prop- 
erty," 

In  the  case  of  Goodbar  v.  Memphis,  113  Tenn.,  23,  81 
S.  W.,  1061,  the  constitutionality  of  Acts  1903,  p.  1097, 
c.  366,  was  dpawn  in  question. 

The  caption  of  that  act  was: 

"An  act  to  be  entitled  'An  act  to  amend  an  act  to 
establish  taxing  districts  in  this  State  and  to  ppovide 
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the  means  of  local  government  for  the  same/  being 
chapter  11  of  tlie  Acts  of  1879,"  etc. 

It  then  proceeds  to  set  out  specifically  the  amend- 
ments proposed,  and  also  the  amendments  to  chapter 
11  of  the  Acts  of  1879,  which  it  proposes  to  alter,  amend, 
repeal,  or  revise. 

The  present  act  in  question  briefly  states,  after  re- 
ferring to  and  setting  out  chapter  11,  p.  15,  of  the  Acts 
of  1879,  **all  acts  amendatory  thereof  constituting  the 
charter  of  the  city  of  Memphis,  so  as  to  provide  a  uni- 
form rate  of  city  taxation  on  real  and  personal  prop- 
erty." In  other  words,  instead  of  setting  out  specific- 
ally acts  to  be  affected,  it  refers  to  the  act  of  1879  and 
all  acts  amendatory  thereof,  which  constitute  the  char- 
ter of  the  city  of  Memphis. 

It  was  held  in  the  Ooodhar  Case,  supra,  in  substance, 
that  it  is  hot  necessary  to  set  out  the  amendments  or 
their  substance;  "that  an  amendment  becomes  a  part 
of  the  original  act,  whether  it  be  a  change  of  a  word, 
a  figure,  line,  or  entire  section,  or  a  recasting  of  the 
whole  language  ...  of  all  that  was  sought  to  be 
amended,  provided  the  subject-matter  of  the  amend- 
ment were  germane  to  the  original  act."  Black  on 
Interpretation  of  T^aws,  sec.  131. 

This  court,  in  the  case  of  Hyman  v.  State,  87  Tenn., 
109,  9  S.  W.,  372,  1  L.  R.  A.,  497,  and  State  v.  Algood, 
87  Tenn.,  163,  10  S.  W.,  310,  lays  down  the  rule  that 
the  caption  of  the  amendatory  statute  need  not  indicate 
the  particular  character  of  the  proposed  amendment. 
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provided  the  purview  of  the  statute  is  germane  to,  and 
embraced  within,  the  title  of  the  original  act,  and  that 
title  is  recited. 

This  court  held  in  the  case  of  State,  ex  rel.  Butler, 
V.  Patterson  et  al.,  MS.,  opinion  delivered  by 
Mr.  Justice  Neil,  December  term,  1903,  at  Nashville, 
that  a  caption  was  good  which  was  in  these  words, 
"An  act  to  amend  the  charter  of  the  town  of  Pulaski, 
and  to  establish  a  recorder's  court;''  and  this  was  so, 
although  it  appeared  that  the  charter  of  the  town  of 
Pulaski  was  made  up  of  twenty  different  acts  combined 
together. 

Numerous  other  cases  might  be  cited  holding  the  same 
doctrine,  the  only  difference  being  in  the  words  used 
in  the  caption. 

The  provision  for  a  uniform  rate  of  taxation  on  real 
and  personal  property  is  germane  to,  and  embraced 
within,  the  title  of  an  act  to  establish  taxing  districts, 
and  to  provide  the  means  for  local  self-government  for 
the  same. 

It  cannot  be  maintained  that  the  effect  of  the  Boyle 
act  is  to  impair  the  obligation  of  any  contract  between 
the  city  of  Memphis  and  these  wards  and  annexed  su- 
burbs; because  the  Acts  of  1869  and  1899  created  no 
contract  which  could  not  be  impaired,  but  merely  grants 
ed  privileges  which  could  be  revoked  at  any  time  by 
the  general  assembly,  and  which  it  is  contended  were 
revoked  in  any  event,  by  the  Boyle  act,  if  it  be  con- 
strued as  referring  to  exemptions  created  by  the  act. 
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McCallie  v.  Chattanooga.  3  Head^  317;  Memphis  v. 
Memphis  Water  Co.,  5  Heisk.,  527;  McKinney  v.  Hotel 
Co.,  12  Heisk.y  119;  Carriger  v.  Morristoton,  1  Lea,  118; 
Ltiehrman  v.  Taxing  District,  2  Lea,  433. 

Numerous  other  cases  might  be  cited;  but  it  is  un- 
necessary, as  the  correctness  of  the  principle  is  con- 
ceded by  able  counsel  for  the  complainants. 

It  is  said,  however,  that  it  was  not  the  intention  of 
the  legislature  to  revoke  these  privil^es  or  exemptions ; 
and  that  such  is  not  the  proper  construction  of  the 
terms  of  the  Boyle  act 

The  insistence  of  complainants  is  that  the  clause  of 
the  act  which  is  as  follows,  "but  property  exempt  from 
taxation  under  existing  laws  shall  not  be  affected  by 
this  act,"  has  the  effect  to  keep  alive  the  exemptions 
under  the  Acts  of  1869  and  1899. 

Prior  to  the  passage  of  the  "Boyle  Bill,'^  there  were 
three  tax  rates  in  the  city  of  Memphis.  One  rate  ap- 
plied to  the  territory  annexed  in  1899 ;  one  to  the  ninth, 
tenth,  and  eleventh  wards,  annexed  in  1867;  and  one 
applied  to  the  original  eight  wards.  The  third  rate, 
applying  to  the  original  eight  wards,  was  the  largest; 
the  second  rate,  applying  to  the  ninth,  tenth,  and 
eleventh  wards,  was,  by  reason  of  an  exemption  claimed 
under  the  act  of  1869,  less ;  and  the  first  rate,  applying 
to  the  property  annexed  in  1899,  was,  by  reason  of 
exemptions  claimed  under  the  act,  the  smallest  rate  in 
the  city. 

So  long  as  these  exemptions  exist  it  was  impossible 
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to  provide  a  uniform  rate  of  city  taxation  on  real  and 
personal  property,  which  was  the  object  of  the  "Boyle 
Bill." 

The  rule  is  that,  in  construing  acts  giving  exemp- 
tions, all  doubts  must  be  resolved  in  favor  of  the  State 
and  against  the  exemptions,  and  the  court  should  give 
to  the  act  a  reasonable  construction  to  make  it  effect- 
ive, if  it  can  be  done. 

In  the  first  place,  it  is  worthy  of  note  that  the  Boyle 
act  refers  to  and  applies  to  property  exempt  from  taxa- 
tion under  existing  laws,  and  provides  only  that  such 
property  as  is  exempt  should  so  continue.  It  does  not 
specifically  refer  to  property  which  is  partially  exempt, 
or  upon  which  there  is  only  a  partial  burden  of  taxa- 
tion. 

There  are  classes  of  property  exactly  described  by 
the  terms  "property  ekempt  from  taxation,"  such  as, 
public  property,  educational  property,  property  devot- 
ed to  religious  purposes,  etc. ;  and  it  is  insisted  that  it 
is  to  this  class  of  property  that  the  act  refers,  and 
provides  to  keep  exempt,  and  not  to  any  other  prop- 
erty, and,  in  fact,  that  it  w^as  the  purpose  and  inten- 
tion of  the  act  to  remove  the  exemption  previously  ex- 
isting under  the  acts  referred  to. 

The  evident  purpose  of  the  Boyle  bill,  or  act,  is  to 
provide  a  uniform  rate  of  city  taxation  on  real  and  per- 
sonal property ;  and  we  must  look  to  the  status  of  mat- 
ters when  the  act  was  passed  to  ascertain  what  inequal- 
ities and  want  of  uniformity  existed  which  it  was  evi- 


8  Gates]  APRIL  TERM,  1906.  751 


Galloway  v.  Memphis. 


dently  the  purpose  of  the  act  to  remove;  and  when  we 
do  so,  we  find  these  exemptions  existing. 

If  these  exemptions  are  not  to  be  affected  and  re- 
moved, the  rate  of  taxation  could  not  be  uniform 
throughout  the  city. 

It  is  impossible  to  give  any  force  and  effect  to  the 
action  rendering  taxes  uniform,  if  the  exemptions 
claimed  are  continued. 

It  may  be  that  this  proviso  in  the  act  was  unneces- 
sary, as  the  property  we  have  referred  to  is  exempt 
under  the  constitution  and  general  laws;  and  it  was 
not  necessary  to  further  provide  for  a  status  already 
existing;  but,  on  the  other  hand,  if  we  hold  that  the 
property  claimed  to  be  exempt  by  complainants  con- 
tinued exempt  after  the  passage  of  the  Boyle  act,  then 
the  act  itself  was  wholly  nugatory. 

We  cannot  presume  that  the  legislature  intended  to 
pass  an  act  that  could  have  no  force;  nor  could  we 
give  it  such  a  construction,  when  it  is  susceptible  of 
one  which  renders  it  operative. 

It  is  said  that  the  construction  asked  by  the  city 
would  tend  to  convict  the  legislature  of  an  injustice 
to  the  territory  which  was  taken  into  the  city  under 
an  assurance  of  exemption;  and  that  while  the  legis- 
lature would  have  the  power  to  do  such  injustice,  it 
will  not  be  presumed  to  have  so  intended;  nor  will  a 
construction  be  adopted  that  is  based  upon  such  a 
theory. 
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But  we  remark  that  we  cannot  pass  upon  this  feature 
of  the  case;  and  assume  that  the  act  will  work  any 
injustice  to  the  hitherto  exempt  territory.  That  was  a 
matter  which  addressed  itself  to  the  legislature,  which 
is  presumed  to  have  before  it  always  the  welfare  of 
the  citizen  in  the  enactment  of  laws,  and  to  deal  justly 
with  all,  and  to  have  before  it  facts  and  considerations 
which  cannot  be  placed  before  this  court,  and  which 
this  court  cannot  consider. 

We  are  of  opinion,  therefore,  that : 

First    The  act  is  constitutional. 

Second.  That  it  is  not  invalid,  because  of  a  want 
of  power  to  destroy  the  exemption  therefore  existing. 

Third.  That  it  was  the  object  of  the  act  to  make 
taxation  uniform  throughout  the  city;  and  that  the 
proper  construction  is  to  remove  and  destroy  the  ex- 
emptions claimed  by  complainants,  and  to  put  the  prop- 
erty of  the  localities,  heretofore  iwrtially  exempt,  sub- 
ject to  the  same  rate  of  taxation  as  like  property  in 
all  other  localities  in  the  city. 

There  is,  therefore,  no  error  in  the  decree  of  the 
special  chancellor ;  and  it  is  affirmed  with  costs. 


*  INDEX. 


ACCORD  AND  SATISFACTION. 

1.  May  be  set  aside  for  fraud  in  an  action  at  law 368 

2.  Rescission,  even  for  fraud,  will  be  defeated  by  laches..  36t 
8.  Application  attacking  a  release  for  fraud  is  insuflOx^ient 

In  law,  unless  accompanied  by  tender  of  money  received 
under  it  868 

ACTS  CITED  AND  CONSTRUED. 

1.  Subject  matter  of  the  body  of  the  act  must  be  restricted 
to  the  single,  though  narrow,  subject  stated  in  the  title. 
1905,  ch.  82   40 

2.  License  to  practice  law  may  be  revoked  when  procured 

by  fraud.    1903,  ch.  247 51 

3.  Act  passing  only  one  reading  in  each  house  after  its  title 
is  changed  from  an  amending  to  a  repealing  statute  is 
unconstitutional.    1899,  ch.  235;  1901,  ch.  446 71 

4.  Act  superseding  old  city  charter  with  another  creates 
a  new  municipal  government,  when.  1899,  chs.  221  and 
235;  1901,  chs.  360  and  446 71 

6.  Act  resuscitating  repealed  charter  creates  a  new  char- 
ter, when.  1899,  chs.  221  and  235;  1901,  ch.  360;  1903, 
ch.  446;  1905,  ch.  220 71 

6.  Special  statute  prohibiting  the  sale  of  intoxicating  liquors, 
without  license,  making  each  sale  a  criminal  offense,  is 
not  repealed  by  general  revenue  acts  applicable  to  the 
business  of  selling.  1899,  chs.  161  and  432;  1903,  ch. 
257 98 

7.  Unlawful  selling  of  intoxicating  liquors  is  punishable  by 
both  fine  and  imprisonment.    1899,  ch.  161  98 

8.  Term  "tenant"  in  unlawful  detainer  statute  defined. 
1821,  ch.  14,  sec.  5   117 

9.  County  surveyor  is   entry  taker   de  facto,   when.     1870, 

ch.  68;  1875,  ch.  55;  1879,  ch.  46 150 

10.  Oflice  of  entry  taker  was  created  for  the  whole  state,  but 
it  is  optional  with  the  county  court  to  elect.  1879,  ch. 
46 160 

*This  index  was  prepared  by  R.  T.  Shannon,  Esq.,  of  the  Nash- 
ville bar,  and  it  affords  me  pleasure  to  acknowledge  my  obligation 
therefor. — ^Reporter. 
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ACTS  CITED  AND  CONSTRUED.— ConUnued. 

11.  Act  conferring  on  county  courts  jurisdiction  concurrent 
with  the  chancery  and  circuit  courts  to  sell  lands  of  de- 
cedents does  not  impliedly  repeal  special  leg:lslatlon  for 
administration  of  insolvent  estates.    1873,  ch.  64 161 

12.  Chancery  will  not  control  the  action  of  public  officers 
constituting  a  quasi  tribunal,  when.    1903,  ch.  290 230 

13.  Foreign  wills  executed  according  to  the  laws  of  Tennes- 
see need  not  be  probated.    1784,  ch.  10,  sec.  6 245 

14*.  Foreign  wills  are  not  regulated  by  Acts  1875,  ch.  2 245 

16.  An  educational  institution  renting  its  property  and  de- 
voting the  income  therefrom  solely  for  its  own  benefit  Is 
not  using  such  property  "in  secular  business."  1899,  ch. 
435,  sec.  2,  sub-sec.  2 259 

16.  Statute  for  collection  and  disbursement  of  public  school 
funds  is  not  unconstitutional  as  embracing  more  than 
one  subject.    1897,  ch.  36  294 

17.  Suit  to  recover  counsel  fees  illegally  paid  out  of  county 
school  funds  may  be  prosecuted  by  the  state  superintend- 
ent of  public  instruction.     1897,  ch.  36,  sec.  6 294 

18.  Quarterly  court  can  not  employ  counsel  to  prevent  misap- 
propriation ^  of  public  school  funds.    1897,  ch.  36,  sec.  6..  294 

19.  Suit  in  name  of  State,  for  use  of  school  districts,  or  scho- 
lastic population,  is  sufficient  to  recover  public  school 
funds.    1897,  ch.  36,  sec.  6 294 

20.  Rule  that  property  devoted  to  public  use  can  not  be  taken 
for  another  public  use  without  legislative  authority,  and 
then  the  necessity  must  be  absolute,  is  not  changed  by 
Acts  1885,  ch.  135 400 

21.  Cemeteries  are  not  subject  to  be  taken  for  another  public 
use.    1867-58,  ch.  63;  1873,  ch.  94 400 

22.  State  taxation  of  property  imported  from  other  States 
into  this  State  is  not  a  denial  of  the  equal  protection  of 
the  laws.    1903,  ch.  258,  sees.  1  and  2 424 

23.  Power  of  live  stock  inspector  to  destroy  diseased  ani- 
mals; and  award  of  conunissioners  for  the  value  thereof 

is  final,  when.    1901,  ch.  156  454' 

24.  Widow  is  entitled  to  the  exempt  property  without  dissent- 
ing from  husband's  will  purporting  to  dispose  of  all  the 
property.    1879,  ch.  89  458 

26.  Statute  prohibiting  traffic  in  nontransferable  signature 
passenger  tickets,  and  requiring  redemption  of  all  un- 
used tickets,  is  held  constitutional,  and  is  construed. 
1905,  ch.  410  470 
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26.  Statute  not  defining  "standard  schedule  rates/'  but 
enacted  with  reference  to  such  rates  established  under 
existing  laws  is  not  invalid  for  vagueness,  when.    1897, 

ch.  10,  sec.  22;  1905,  ch.  410 470 

27.  Title  or  substance  of  a  law  amended  by  implication  need 
not  be  recited  in  the  amending  statute.  1875,  ch.  142; 
1887,  ch.  39 500 

28.  No  repeal  by  implication  where  there  is  no  repugnance; 
case  in  Judgment.    1887,  ch.  39;  1889,  ch.  158  500 

29.  Insufficient  repugnancy  to  effect  a  repeal  by  implication; 
case  in  judgment.    1887,  ch.  39;  1897,  ch.  116 500 

30.  Special  laws  as  to  corporations  prohibited  by  the  consti- 
tution are  such  as  designate  particular  corporations  by 
name.     1887,  ch.  39  600 

31.  Railroad  line  not  finally  located  so  as  to  preclude  a  change 
of  terminus  under  statute,  when;  case  in  judgment.    1887, 

ch.  39 500 

32.  One  railroad  may  condemn  the  land  of  another  railroad 
for  right  of  way,  when.    1885,  ch.  135  500 

33.  Statute  requiring  separation  of  white  and  colored  passen- 
gers on  street  cars  is  constitutional.    1905,  ch.  150 534 

34.  Payment  of  city  taxes  as  under  protest  is  not  voluntary 
so  as  to  prevent  their  recovery,  when.    1873,  ch.  44;  1903, 

ch.  258,  sec.  25  641 

35.  Statute  exempting  Tennessee  State  bonds  from  taxation 
against  certain  corporations  is  unconstitutional  and  void. 
1903.  ch.  258,  sec.  25 641 

36.  Bank  paying  taxes  on  its  stock  for  its  stockholders  under 
protest  may  recover  the  same,  if  illegally  collected.  1903, 

ch.  258,  sec.  25 641 

37.  Amendment  of  a  statute  by  amending  the  statute  which 
it  amended  and  became  a  part  of.  1879,  ch.  11,  sec.  9; 
1879,  ch.  84;  1903,  ch.  366,  sec.  3  641 

38.  Title  need  not  recite  character  of  amendment,  if  ger- 
mane to  the  original  act;  case  in  judgment.  1905,  ch.  345; 
1879,  ch.  11   736 

• 

39.  Act  extending  limits  of  city,  and  exempting  annexed  ter- 
ritory from  prior  debts,  is  not  a  contract.  1867-68  (pri- 
vate), ch.  36;  1869-70  (private),  ch.  26;  1899,  ch.  134 736 

40.  Act  destroying  partial  exemptions  from  taxation  and  mak- 
ing taxation  uniform  throughout  the  city  is  valid.    1905, 

ch.  345  736 
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ADMINISTRATION  OP  INSOLVENT  ESTATES. 

1.  Appeal  lies  to  the  supreme  court  from  decree  of  county 
court  under  an  Insolvent  bill  to  sell  lands  of  a  decedent 

to  pay  debts,  when   161 

2.  Statute  conferring  on  county  courts  Jurisdiction  concur- 
rent with  that  of  the  chancery  and  circuit  courts  to  sell 
lands  of  decedents  does  not  impliedly  repeal  special  legis- 
lation for  administration  of  insolvent  estates 161 

ADMINISTRATOR  DE  BONIS  NON. 

1.  Limitation  of  time  of  appointment  applies  to 122 

2.  Appointment  can  not  be  attacked  collaterally  122 

3.  One  sued  by  such  administrator  may  apply  to  the  county 
court  issuing  the  letters  for  a  revocation  of  the  adminis- 
tration upon  the  ground  that  the  appointment  was  made 
after  the  time  limited  by  statute  therefor 122 

ADVERSE  POSSESSION. 

Of  part  known  by  vendee  defeats  recovery 57 

AMENDMENT  OF  PLEADINGS. 

No  error  in  allowing  amended  declaration  not  prejudicial 
to  defendant's  rights 672 

AMENDMENT  OF  STATUTES. 

See  Statutes. 

ANIMALS. 

1.  Power  of  live  stock  Inspector  to  destroy  diseased  ani- 
mals   854 

2.  Award  of  commissioners  for  the  value  of  diseased  ani- 
mals destroyed  is  reviewable  by  certiorari 454 

8.  Award  of  commissioners  for  value  of  diseased  ftntmitig  de- 
stroyed is  final,  unless  reviewed  by  certiorari 454 

APPEALS. 

To  supreme  court  from' decree  of  county  court  under  in- 
solvent bill  to  sell  lands  of  a  decedent  to  pay  debts, 
when 161 

ARREST. 

1.  Of  escaped  prisoner  by  a  private  person,  or  by  officer 
without  warrant,  where  pursuit  is  Immediate 690 

2.  Can  not  be  made  by  private  person,  or  by  officer  without 
warranty  except  on  fresh  pursuit 690 
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ARREST.— Continued. 

3.  By  private  person  is  not  authorized  by  sections  7002- 
7005  of  Shannon's  Code,  except  when  the  escape  itself  is 

a  felony 690 

4.  With  exceptions  stated,  there  is  no  authority  to  make  ar- 
rest, without  warrant 690 

6.  By  private  person  without  warrant;  Code  provisions 
cover  whole  subject 690 

6.  In  original  arrest  for  a  felon,  a  private  person  may 
break  into  the  dwelling  of  the  felon,  but  not  that  of  a 
stranger  690 

7.  Where  a  felon  escapes  from  his  custody,  a  private  per- 
son may,  if  pursuit  is  fresh,  break  into  the  dwelling  where 
the  felon  is 690 

8.  To  justify  an  arrest,  a  private  person  must  show  that  a 
felony  has  been  committed,  and  reasonable  cause  to  be- 
lieve that  the  person  arrested  committed  it 690 

9.  Officer  must  Justify  arrest  by  showing  charge  of  a  felony, 
and  reasonable  cause  to  believe  a  felony  had  been  com- 
mitted and  that  the  person  arrested  had  committed  it  . .  690 

10.  Private  citizen  has  no  right  to  break  open  doors  in  making 
arrest,  when;  case  In  Judgment  690 

ARSON. 

1.  Proof  of  ownership  must  correspond  with  allegations  of 
indictment  713 

2.  Proof  of  occupancy  is  sufficient  proof  of  ownership  ....  713 

ASSIGNMENTS  OF  ERRORS. 

1.  Demurrer  not  acted  on  in  the  lower  court  (ian  not  be  as- 
signed as  error  in  the  supreme  court 201 

2.  That  the  trial  Judge  erred  in  giving  the  Jury  peremptory 
instructions  to  find  for  the  defendant  is  good,  when  ....  450 

3.  As  to  the  charge  of  the  trial  Judge  not  called  to  his  at- 
tention in  the  motion  for  a  new  trial  can  not  be  consid- 
ered by  the  supreme  court,  when 580 

ATTORNEYS. 

License  of,  to  practice  law  may  be  revoked,  when  procured 
by  fraud : 51 

BANKRUPTCY. 

1.  Trustee  Is  entitled  to  the  property  of  a  bankrupt  fraud- 
ulently conveyed,  notwithstanding  his  discharge,  four 
months'  limitation  does  not  apply 201 
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BANKRUPTCY.—Contlnued. 

2.  Trustee  is  proper  party  to  sue  for  property  fraudulently 
conveyed  by  the  bankrupt,  and  may  intervene  in  suit  in 
State  court 201 

3.  Trustee  may  be  reinstated  by  referee  when  improperly 
discharged 201 

4.  Suit  brought  by  creditors  of  the  bankrupt  may  be  re- 
vived in  the  name  of  the  trustee,  when  201 

5.  Trustee  is  entitled  to  entire  proceeds  of  sale,  when  ....  201 

BANKS  AND  BANKING. 

Bank  paying  taxes  on  its  stock  for  its  stockholders  under 
protest  may  recover  the  same,  if  illegally  collected 641 

BILLS  OF  EXCEPTIONS. 

Must  embrace  all  the  evidence  heard  by  the  trial  Judge  on 
any  plea  or  motion  presenting  disputed  or  controverted 
facts 355 

BOARD  OF  EQUALIZATION  OF  TAXES. 

1.  Invalidity  of  its  acts  can  not  be  questioned  collaterally, 
because  one  member  was  not  a  freeholder 641 

2.  May  raise  the  assessment,  though  no  appeal  was  prose- 
cuted by  the  person  assessed  641 

BOUNDARIES. 

Natural  or  marked  lines  centred  courses  and  distances  ....     67 
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1.  Bank  v.  Devine,  97  Tenn.,  603  470 

2.  Bayless  v.  Bayless,  4  Cold.,  359  458 

8.  Berrigan  v.  Fleming,  2  Lea,  274  1 

4.  CofEman  v.  Bank,  5  Lea,  232 173 

5.  Cooper  v.  Wright,  110  Tenn.,  214 458 

6.  Coulter  v.  Stewart,  2  Yer.,  225 20 

7.  Banes  v.  State,  6  Hum.,  53   . . . , 690 

8.  Hardwick  v.  Can  Co.,  113  Tenn.,  657 128 

9.  Hardy  v.  Memphis,  10  Heis.,  129 594 

10.  Hudson  V.  Bigham,  12  Heis.,  59 201 

11.  Land  Co.  v.  Jellico,  105  Tenn.,  320    294 

12.  Lewis  V.  State,  3  Head,  128 690 

13.  McCrea  v.  McCrea,  103  Tenn.,  719   458 
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15.  Murphy  v.  State,  9  Lea,  373 470 
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16.  Nashville  v.  Bank,  1  Swan,  269   641 

17.  Nashville  v.  Smith,  86  Tenn.,  213 641 

18.  O'Connor  v.  Memprhis,  6  Lea,  730,  735,  736,  743 71 

19.  Patton  V.  Chattanooga,  108  Tenn.,  223 280 

20.  Ragio  V.  State,  86  Tenn.,  272 470 

21.  Railroad  v.  Acufl,  92  Tenn.,  26 868 

22.  Railroad  v.  Telegraph  Co.,  101  Tenn.,  62   400 

23.  Rhea  v.  Greer,  86  Tenn.,  59,  68 458 

24.  Saunders  v.  Savage,  108  Tenn.,  340 470 

25.  Smith  v.  NashvillS,  88  Tenn.,  464   641 

26.  State  v.  Baker,  4  Hum.,  12 98 

27.  State  v.  Copeland,  96  Tenn.,  296 110 

28.  State  v.  Hayes,  116  Tenn.,  40 470 

29.  State  v.  Martin,  3  Tenn.  Cas.,  478  98 

30.  State  v.  McCann,  4  Lea,  1   470 

31.  Walker  v.  Bobbitt,  114  Tenn.,  700  468 

32.  Williams  v.  Carson,  9  Baz.,  516 458 

33.  Williams  v.  Corson,  2  Tenn.  Chy.,  269 458 

34.  Wilson  v.  Morris,  94  Tenn.,  547,  560,  561 458 

CATTLE  GUARDS. 

See  Railroads. 
CEMETERIES. 

m 

1.  Lots  in,  do  not  pass  by  will  as  real  estate 221 

2.  Tenure  and  rights  of  sepulture  therein 221 

8.  Lands  of  a  cemetery  company  are  dedicated  to  a  pub- 
lic use 400 

4.  Public  use  is  not  defeated  by  the  fact  that  the  incorpor- 
ators may  make  a  profit,  nor  because  the  charter  does  not 

fix  the  price  of  lots  4t)0 

5.  Public  use  not  defeated  by  charter  power  to  mortgage, 
where  nothing  can  be  mortgaged  except  the  net  proceeds 

of  lots 400 

6.  Lots  must  be  sold  to  all  who  apply  without  discrimina- 
tion   400 

7.  Not  subject  to  be  taken  for  another  public  use 400 

CERTIORARI. 

To  review  award  of  commissioners  for  value  of  diseased 
animals  destroyed 454 
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CHAIRMAN  OP  COUNTY  COURT. 

1.  Power  to  employ  counsel  Is  confined  to  defense  of  suit 
against  the  county;  power  in  quarterly  county  court  in 

all  other  cases 294 

2.  Can  not  draw  warrants  without  appropriation  by  quar- 
terly county  court,  or  by  express  statutory  authority....  294 

CHARQB  OP  COURT. 

1.  Reversible  error  to  invade  province  of  Jury  on  a  pivotal 
point ^ 271 

2.  No  complaint  can  be  made  of  error  in  the  charge  by  the 
party  in  whose  favor  the  error  was  made 680 

3.  Sleeping  car  company  can  not  complain  of  error  in  the 
charge  made  in  favor  of  the  railroad  company  jointly  sued 
with  it,  when  not  injurious  to  it 580 

4.  Refusal  of  requests  stating  theory  of  one  party  is  not  error 
where  the  charge  is  proper  without  stating  the  theory  of 
either  party,  when 580 

6.  Objection  of  charge  not  made  in  motion  for  new  trial 
wiU  not  be  considered  by  the  supreme  court,  when 580 

CLASSIPICATION  IN  LEGISLATION. 

Statute  requiring  separation  of  white  and  colored  passen- 
gers on  street  cars  is  not  unconstitutional  because  it  ex- 
cepts nurses,  for  the  reason  that  the  classification  is  nat- 
ural and  reasonable 634 

CODB  CITED  AND  CONSTRUED. 

1.  Deed  of  conveyance  is  sufficient,  though  the  name  of  the 
conveyor  does  not  appear  in  the  body  or  operative  parts 
of  the  deed,  when.  Sec.  3680  (S.) ;  sec.  2820  (M.  &  V.) ; 
sec.  2018  (T.  ft  S.  and  1858)    1 

2.  Deed  of  married  woman  can  not  convey  her  general  estate 
in  lands  without  the  Joinder  of  her  husband  and  privy 
examination.  Sec.  3753  (S.);  sec.  2891  (M.  &  V.);  sec. 
2076  (T.  ft  S.  and  1858)   1 

3.  Demand  for  Jury  in  cases  appealed  from  Justices  must  be 
made  on  the  first  day  of  the  term,  and  entry  must  be 
made  on  trial  docket.  Sees.  4611,  4612,  4613  (S.);  sees. 
3602,  3603,  3604   (M.   ft  V.)    : 29 

4.  Trial  docket  means  clerk's  docket  Sec.  4666  (S.);  sec. 
3655  (M.  ft  y.) ;  sec.  2945  (T.  ft  S.  and  1858)   29 

5.  Railroad  cattle  guards  are  intended  to  protect  the  land- 
owner.   Sees.  1595,  1596,  1597  (S.)   29 
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CODE  CITED  AND  CONSTRUED.— Continued. 

6.  Presentment  is  not  bad  merely  because  signed  by  only 
twelve  grand  Jurors.    Sec.  7055  (S.) ;  sec.  5921  (M.  &  V.) ; 

<      sec.  5093  (T.  &  S.  and  1858)  98 

7.  Unlawful  detainer  lies  only  where  the  defendant  entered 
by  contract.  Sec.  5093  (S.);  sec.  4075  (M.  &  V.);  sec. 
3344  (T.  &  S.  and  1858)   117 

8.  Limitation  of  time  for  appointment  of  administrators  ap- 
plies to  administrators  de  bonis  turn.  Sec.  8955  (S.) ;  sec. 
3061  (M.  ft  V.) ;  sec.  2220  (T.  &  S.  and  1858)   122 

9.  Appeal  lies  to  the  supreme  court  from  decree  of  county 
court  under  insolyent  bill  to  sell  lands  of  a  decedent  to 
pay  debts  when.  Sees.  4003,  4066,  4070-4102,  4879,  4880, 
4^07,  4908,  6071,  6112  (S.) ;  sees.  3108,  3170,  3175-8207, 
3864,  3865,  3891,  3892,  5005,  5045  (M.  &  V.);  sees.  2270, 
2326,  2330-2362,  3147,  3148,  3172,  3173,  4233,  4302  (T.  &  S. 
and  1858)   161 

10.  Special  legislation  for  administration  of  insolyent  estates 
is  not  impliedly  repealed  by  act  conferring  on  county 
courts  Jurisdiction  concurrent  with  the  chancery  and  cir- 
cuit courts  to  sell  lands  of  decedents.  Sees.  4067,  6028 
(S.);  sees.  3172,  4981  (M.  &  V.)  161 

11.  Grantee  or  beneficiary  of  a  deed  is  not  affected  by  the 
fraud  or  duress  of  the  notary  public  taking  the  privy 
examination.  Sees.  3194,  3199,  3714  (S.) ;  sees.  2461,  2466, 
2852  (M.  &  V.) ;  sees.  1792,  1795  (T.  &  S.  and  1858) ;  sec. 
2039b  (T.  &  S.)   173 

12.  Code  provisions  as  to  wills  of  other  States  and  Territories 
do  not  apply  to  wills  of  foreign  countries.  Sees.  3914, 
3915,  3916  (S.);  sees.  3022,  3023,  3024  (M.  &  V.);  sees. 
2182,  2183,  2184  (T.  &  S.  and  1858)   245 

13.  Power  of  chairman  of  county  court  to  employ  counsel  is 
confined  to  the  defense  of  suits  against  county;  power 
in  quarterly  court  in  all  other  cases.  Sec.  660  (S.) ;  sec. 
577  (M.  &  V.) :  sec.  520  (T.  &  S.  and  1858) 294 

14.  Quarterly  court  cannot  employ  counsel  to  prevent  misap- 
propriation of  public  school  funds.  Sec.  1395  (S.);  sec. 
1167  (M.  &  V.)    294 

15.  Chairman  of  county  court  cannot  draw  warrants  with- 
out appropriation  by  quarterly  court,  or  by  express  statu- 
tory authority.  Sees.  493,  6015-6019  (S.) ;  sees.  459,  4970- 
4974  (M.  &  V.) ;  sees.  402,  4195  (T.  &  S.  and  1858)  294 
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CODE  CITED  AND  CONSTRUED.— <k>ntiiiued. 

16.  Sale  for  partition  at  suit  of  life  tenants,  when  for  the 
benefit  of  the  whole  estate,  notwithstanding  existence 
of  contingent  remainder.  Sees.  6010,  5020,  5040,  5042, 
6070  (S.);  sees.  3993,  4003,  4022,  4024,  4052  (M.  ft  V.); 
sees.  3262,  3272,  3291,  8293,  3321  (T.  ft  S.  and  1858)   ....  883 

17.  Dlstribntion  of  proceeds  of  partition  sale  between  life 
tenants  and  the  contingent  estate  in  remainder.  Sec. 
6066  (S.);  sec.  4038  (M.  ft  V.);  sec.  3307  (T.  ft  S.  and 
1868)   383 

18.  Cemeteries  are  not  subject  to  be  taken  for  another  public 
use.  Sees.  3053-3058,  6512,  6524,  6772  (S.);  sees.  2304- 
2309,  5413,  5425,  5659  (M.  ft  V.) ;  sees.  4664,  4849  (T.  ft  S. 
and  1858)  400 

19.  Damages  for  property  taken  under  power  of  eminent  do- 
main should  be  awarded  as  of  the  date  of  actual  appro- 

<^  priation,  when.  Sees.  1859,  1862,  1865  (S.) ;  sees.  1564» 
1567,  1570  (M.  ft  V.) ;  sees.  1340,  1343,  1346  (T.  ft  S.  and 
1858)  445 

20.  Widow  is  entitled  to  the  exempt  property  without  dis- 
senting from  husband's  will  purporting  to  dispose  of  all 
the  property.  Sees.  4020,  4023,  4t)30,  4231  (S.) ;  sees.  3126, 
3128,  3135,  3336  (M.  ft  V.);  sees.  2285,  2288,  2289,  2294, 
2478  (T.  ft  S.  and  1858) 458 

21.  Payment  of  city  taxes  as  under  protest  is  not  voluntary 
so  as  to  prevent  their  recovery,  when.  Sec.  1059  (S.); 
sec.  926  (M.  ft  V.)   641 

22.  Contract  of  employment  to  be  performed  in  one  year  from 
acceptance  and  beginning  of  work  need  not  be  in  writing. 
Sec.  3142  (S.)   672 

23.  Member  of  county  court  can  not  recover  for  supplies  furn- 
ished to  county  workhouse.  Sees.  1133,  1134  (S.);  sees. 
1000,  1001  (M.  ft  V.) ;  sees.  811a,  811b  (T.  ft  S.) 685 

24.  Warrant  of  arrest  may  be  issued  in  any  county,  and  may 
be  executed  by  any  lawful  officer  in  any  county.  Sees. 
6988,  6989  (S.) ;  sees.  5854,  5855  (M.  ft  V.) ;  sec.  5029  (T. 

ft  S.  and  1858)   690 

25.  Arrest  of  escaped  prisoner  by  a  private  person,  or  by  offi- 
cer without  warrant,  when  pursuit  is  immediate.  Sees. 
7002-7007  (S.) ;  sees.  5868-5873   (M.  ft  V.) ;  sees.  5042-6047 

(T.  ft  S.  and  1858)  690 
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CODB  CITED  AND  CONSTRUED.— Continued. 

26.  Arrest  by  private  persons  and  officers,  with  or  without 
warrants,  when  and  when  not  Sees.  6684,  6992-6996,  6997 
(4),  7002-7005,  7552,  7566  (S.);  sees.  5574,  5858-5862,  5863 
(4),  5868-5871,  6405,  6416  (M.  ft  V.);  sees.  4779,  5032-5036; 
5037  (4),  5042-5045,  5533,  5544  (T.  ft  S.  and  1858) 690 

COLLATERAL  ATTACK. 

Appointment  of  administrator  de  Iwnis  non  is  subject  to 122 

COMMON  CARRIERS. 

1.  Liable  for  wrongful  delivery  of  passenger,  when 450 

2.  Statute  prohibiting  traffic  in  nontransferable  signature 
passenger  tickets,  and  requiring  redemption  of  all  unused 
tickets,  is  not  unconstitutional  as  containing  more  than 
one  subject 470 

3.  And  such  statute  making  such  traffic  a  misdemeanor  is 
not  unconstitutional  as  a  delegation  of  legislative  authori- 
ty to  the  conmion  carrier 470 

4.  Statute  not  defining  "standard  schedule  rates,"  but  en- 
acted with  reference  to  such  rates  established  under  ex- 
isting laws  is  not  invalid  for  vagueness,  when 470 

5.  Degree  of  vigilance  to  be  exercised  toward  passengers 580 

6.  No  complaint  can  be  made  of  error  in  the  charge  by  the 
party  in  whose  favor  the  error  was  made 580 

7.  Care  required  of  railroad  and  sleeping  car  companies; 
liability  for  negligence  is  not  escaped  because  injury  to 
passengers  was  not  anticipated  680 

8.  Statement  of  shipper  insufficient  to  affect  the  common 
carrier  with  notice  of  time  contract  that  might  be  can- 
celed for  delay  in  delivering  the  goods 624 

9.  Notice  to  the  common  carrier,  after  shipment,  of  circum- 
stances rendering  special  damages  probable  from  delay, 
does  not  afFect  the  original  contract 624 

10.  Nature  of  goods  shipped  is  insufficient  to  affect  the  com- 
mon carrier  with  notice  of  special  circumstances  render- 
ing special  damages  probable  from  delay,  when 624 

11.  Liable  for  usable  rental  value  of  that  part  of  equipment 
negligently  delayed  in  delivery,  but  not  for  the  whole 
equipment  not  included  In  the  shipment 624 

12.  Not  converted  Into  a  tortfeasor,  nor  made  liable  in  trover 

by  consignee's  refusal  to  receive  a  delayed  shipment 624 

13.  Consignee  compelled  to  buy  new  material  because  of  delay 
of  shipment  cannot  recover  the  difference  in  value  be- 
tween the  shipment  and  costs  of  new  materials  after  re- 
fusing tendered  delivery  of  shipment 624 
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COMPENSATION  FOR  SERVICES. 

1.  Not  by  one  for  another  near  relatiye  in  family  relation, 
unless  there  is  an  express  contract  or  one  implied  from 
the  exceptional  circumstances  161 

2.  Rendered  an  idiotic  and  helpless  sister  161 

3.  Sustained  on  the  ground  of  necessaries   161 

4.  Amount  fixed  by  supreme  court  different  from  that  allow- 
ed by  court  of  chancery  appeals  161 

CONSTITUTION  CITED  AND  CONSTRUED. 

1.  A  valid  statute  can  embrace  but  one  subject,  expressed 

in  its  title.    Art  2,  sec.  17 40 

2.  Act  passing  only  one  reading  in  each  house  after  its  title 
is  changed  from  an  amending  to  a  repealing  statute  is 
unconstitutional.    Art.  2,  sees.  17  and  18 71 

3.  An  educational  institution  renting  its  property  and  de- 
TOting  the  income  therefrom  solely  for  its  own  benefit 

•   is  not  using  such  property  "in  secular  business."    Art 
•  2,  sec.  28 259 

4.  Statute  for  collection  and  disbursement  of  public  school 
funds  is  not  unconstitutional  as  embracing  more  than  one 
subject    Art.  2,  sec.  17 294 

5.  State  taxation  of  property  imported  from  other  States  in- 
to this  State  is  not  a  denial  of  the  equal  protection  of  the 
laws.    Art.  2,  sees.  28,  29,  and  30 424 

6.  Damages  for  property  taken  under  power  of  eminent  do- 
main should  be  awarded  as  of  the  date  of  actual  appro- 
priation, when.    Art  1,  sec.  21  445 

7.  Statute  prohibiting  traffic  in  nontransferable  signature 
passenger  tickets,  and  requiring  redemption  of  all  unused 
tickets,  is  not  unconstitutional  as  containing  more  than 
one  subject,  nor  as  a  delegation  of  legislative  authority  to 
the  common  carrier,  nor  as  class  legislation,  nor  as  a 
deprivation  of  property  without  due  process  of  law.    Art 

2,  sees.  3  and  17;  art.  11,  sec.  8;  art.  1,  sec.  8 470 

8.  Title  or  substance  of  a  law  amended  by  implication  need 
not  be  recited  in  the  amending  statute.    Art.  2,  sec.  17 500 

9.  Special  laws  as  to  corporations  prohibited  by  the  consti- 
tution are  such  as  designate  particular  corporations  by 
name.    Art  11,  sec.  8 500 

10.  Statute  requiring  separation  of  white  and  colored  pas- 
sengers on  street  cars  is  constitutional.  Art  1,  sees.  7 
and  8;  art  11,  sees.  8  and  17;  art  7,  sees.  4  and  5 534 
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CONSTITUTION  CITED  AND  CONSTRUED.— Continued. 

11.  Statute  exempting  Tennessee  State  bonds  from  taxation 
against  certain  corporations  is  unconstitutional  and  void. 
Art  2,  sec.  28 641 

CONSTITUTIONAL  LAW. 

1.  A  valid  statute  can  embrace  only  one  subject,  expressed 

in  its  title 40 

2.  Additional  nonseverable  subject  in  body  of  statute  viti- 
ates the  whole 40 

8.  Act  passing  only  one  reading  in  each  house  after  its  title 
is  changed  from  an  amending  to  a  repealing  statute  is 
unconstitutional 71 

4.  Statute  for  collection  and  disbursement  of  public  school 
funds  is  not  unconstitutional  as  embracing  more  than  one 
subject  294 

6.  Property  imported  from  other  States  into  this  State  is 
subject  to  the  tax  laws  of  this  State,  and  is  not  exempt 
as  interstate  commerce,  when 424 

6.  State  taxation  of  such  property  is  not  a  denial  of  the 
equal  protection  of  the  laws 424 

7.  Statute  prohibiting  traffic  in  nontransferable  signature 
passenger  tickets,  and  requiring  redemption  of  all  unused 
tickets,  is  not  unconstitutional  as  containing  more  than 
one  subject 470 

8.  Such  statute  making  such  traffics  a  misdemeanor  is  not 
unconstitutional  as  a  delegation  of  legislative  authority 

to  the  common  carrier  470 

9.  Such  statute  is  not  unconstitutional  as  class  legislation, 
because  it  is  in  the  proper  exercise  of  the  police  power. .  470 

10.  Such  statute  is  not  unconstitutional  as  a  deprivation  of 
property  without  due  process  of  law,  because  such  ticket 
is  a  mere  token  of  right  to  transportation  and  is  not  prop- 
erty   .470 

11.  Special  laws  as  to  corporations  prohibited  by  the  consti- 
tution are  such  as  designate  particular  corporations  by 
name 500 

12.  Statute  requiring  separation  of  white  and  colored  passen- 
gers on  street  cars  is  not  unconstitutional  for  that  rea- 
son    534 

13.  Statute  requiring  separation  of  white  and  colored  passen- 
gers on  street  cars  is  not  unconstitutional  because  it  ex- 
cepts nurses .'. 584 
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CONSTITUTIONAL  LAW.-<Jontinued. 

14.  Statute  requiring  separation  of  white  and  colored  races 
on  street  cars  is  not  unconstitutional  because  it  au- 
thorizes conductors  to  change  line  of  division  and  assign- 
ment of  seats 534 

15.  Statute  for  separation  of  white  and  colored  passengers 
on  street  cars  is  not  invalidated  hy  exception  of  nurses, 
and  delegation  of  authority  to  car  conductors  to  change 
line  of  division  and  to  change  seats,  even  if  these  pro- 
visions were  void  634 

16.  Statute  for  separation  of  white  and  colored  passengers  on 
street  cars  is  not  unconstitutional  as  a  deprivation  of 
property  rights  and  privileges  without  due  process  of  law 
in  requiring  change  of  seats  or  to  leave  car,  and  misde- 
meanor for  failure 534 

17.  Statute  exempting  Tennessee  State  bonds  from  taxation 
against  certain  corporations  is  unconstitutional  and  void. .  641 

18.  Unconstitutionality  of  part  of  a  taxation  statute  does  not 
prevent  taxation,  where  the  rest  of  the  statute  contains 
ample  provisions  therefor 641 

CONTINGENT  REMAINDERS. 

1.  Owners  will  be  determined  upon  the  happening  of  the 
contingency,  when  883 

2.  No  partition  among  contingent  remaindermen 883 

3.  Sale  for  partition  at  the  suit  of  the  life  tenants,  when 
for  the  benefit  of  the  whole  estate,  notwithstanding  ex- 
istence of  contingent  remainder 383 

4.  Value  of  proceeds  of  life  estate  distributed  to  life  ten- 
ants, and  the  residue  belonging  to  contingent  estate  to 

be  invested 383 

CONTRACTS. 

1.  Action  for  breach,  without  manufacture  of  goods  sold  by 
the  vendor,  when  the  vendee  refuses  to  accept  perform- 
ance; measure  of  damages  is  the  profits;  case  in  Judg- 
ment    128 

2.  Seller  may  disregard  notice  of  cancellation  by  purchaser 
and  hold  him  for  all  the  consequences  of  nonperform- 
ance    141 

3.  Seller's  refusal  to  acquiesce  in  the  purchaser's  attempted 
cancellation  of  the  contract  preserves  the  contract  for 
the  benefit  of  both  parties 141 

4.  Question  reserved  and  not  decided  as  to  the  known  gen- 
eral custom  and  usage  of  the  market 141 
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CONTRACTS.— Continued. 

6.  No  comipensation  for  serylces  by  one  for  another  near 
relative  In  family  relation,  unless  there  Is  an  express  con- 
tract or  one  implied  from  the  exceptional  circumstances . .  161 

6.  Compensation  for  services  rendered  an  Idiotic  and  help- 
less sister 161 

7.  Compensation  for  services  sustained  on  the  ground  of 
necessaries 161 

8.  Amount  for  services  fixed  by  supreme  court  different  from 
that  allowed  by  court  of  chancery  appeals 161 

9.  Party  to  a  contract  Is  not  affected  or  prejudiced  by  the 
fraud  or  duress  of  third  persons,  when 173 

10.  Value  for  breach  of  contract  according  to  the  usual  course 

or  In  contemplation  of  the  parties,  when 624 

11.  Special  damages  must  be  shown  to  have  been  in  the  con- 
templation of  the  parties,  when 624 

12.  Of  Justices  of  the  peace  selling  supplies  to  county  work- 
house is  void 685 

13.  Partly  in  writing  and  partly  oral  Is  a  parol  contract 718 

14.  BMdence  competent  to  prove  oral  stipulations  where  con- 
tract is  partly  in  writing 718 

15.  In  general  restraint  of  trade  is  void;  case  in  Judgment. . . .  718 
CONTRIBUTORY  NBGLIGENCK. 

Question  for  Jury  when  the  facts  are  controverted 271 

CORPORATIONS. 

Special  laws  as  to  corporations  prohibited  by  the  consti- 
tution are  such  as  designate  particular  corporations  by 
name 500 

COSTS. 

May  be  taxed  to  defendant  and  sureties  on  appeal  bond  in 
suit  to  set  aside  fraudulent  conveyances  201 

COUNSEL. 

1.  Power  of  chairman  of  county  court  to  employ  counsel 
is  confined  to  defenses  of  suit  against  the  county;  power 

in  quarterly  county  court  In  all  other  cases  294' 

2.  Quarterly  county  court  cannot  employ  counsel  to  prevent 
misappropriation  of  public  school  funds 294 
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COUNSBL  FEES. 

1.  Dlegally  paid  out  of  county  school  funds  may  t>e  recovered 
by  suit  prosecuted  by  the  State  superintendent  of  public 
Instruction 294 

2.  Cannot  be  paid  out  of  school  funds  by  chairman  of  the 
county  court  for  services  In  suit  for  protection  of  school 
funds !  294 

8.  Decree  for  counsel  fees  to  be  paid  out  of  school  funds  is 
nugatory,  when 294 

COUNTY  COURT. 

1.  Official  acts  cannot  be  proved  by  parol 150 

2.  The  minutes  are  the  only  competent  evidence  of  its  pro- 
ceedings   150 

8.  Jurisdiction  and  powers  are  purely  statutory 294 

4.  Members  cannot  recover  for  supplies  furnished  to  county 
workhouse 685 

See  Quarterly  County  Court 

COUNTY  TRUSTEE. 

1.-  Liability  on  bond  for  loss  of  county  funds  deposited  in  an 

insolvent  bank,  and  lost  through  its  failure,  when 110 

2.  Liability  of  sureties  In  such  case 110 

COUNTY  WARRANT& 

Cannot  be  drawn  by  chairman  of  county  court  without  ap* 
propriation  by  quarterly  county  court,  or  by  express  statu- 
tory authority 294 

C0X7RSES  AND  DISTANCES. 

Controlled  by  marked  lines  or  natural  boundaries 67 

CRIMINAL  LAW. 

Presentment  is  not  bad  merely  because  it  is  signed  by  only 
twelve  jurors 98 

CURTESY. 

Assignee  of  the  tenant  by  the  curtesy  holding  over  cannot 
be  put  out  by  an  action  of  unlawful  detainer  by  the  re- 
mainderoLan 117 

CUSTOM. 

Question  reserved  and  not  decided  as  to  whether  a  person 
is  affected  with  a  general  known  custon  and  usage  un- 
known to  him 141 
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DAMAGES. 

1.  Measure  for  failure  to  erect  cattle  guards 29 

2.  Measure  of  damages  is  the  profits  where  the  vendee 
breaches  the  contract  by  refusing  to  accept  perfcHrmance, 
though  vendor  in  consequence  of  the  breach  has  not  man- 
ufactured the  goods  sold 12S 

8.  For  property  taken  under  eminent  domain  laws  should  be 
awarded  as  of  date  of  actual  appropriation,  w;hen 445 

4.  For  breach  of  contract  according  to  the  usual  course,  or 

in  the  contemplation  of  the  parties,  when 624t 

5.  Special  damages  must  be  shown  to  have  been  in  the  con- 
templation of  the  parties,  when 624 

6.  Statement  of  shipper  insufficient,  to  affect  the  common  car- 
rier with  notice  of  time  contract  that  might  be  canceled 
for  delay  in  delivering  goods  624 

7.  Notice  to  common  carrier,  after  shipment,  of  circum- 
stances rendering  special  damages  probable  from  delay, 
does  not  affect  the  original  contract 624 

8.  Question  of  notice  of  special  circumstances  as  grounds 
for  special  damages  for  breach  of  contract  is  for  the  Jury, 
unless  the  testimony  is  incontrovertible,  and  it  is  then 
for  the  court 624 

9.  Nature  of  goods  shipped  is  insufficient  to  affect  the  com- 
mon carrier  with  notice  of  special  circumstances  render- 
ing special  damages  probable  from  delay,  when 624 

10.  Consignee  compelled  to  buy  new  materials  because  of  de- 
lay of  shipment  cannot  recover  diflerence  in  value  be- 
tween shipment  and  costs  of  new  materials  after  refusing 
tendered  delivery  of  shipment 624 

DECLARATIONS  (STATEMENTS). 

Of  agent  when  doing  an  act  within  the  scope  of  his  em- 
ployment is  admissible  as  evidence  271 

DEEDS  OF  CONVEYANCE. 

1.  Sufficient,  though  name  of  conveyor  does  not  appear  in 
body  or  operative  parts  of  the  deed,  when  l 

2.  Married  woman  cannot  convey  her  general  estate  in  land, 
without  the  Joinder  of  her  husband,  and  privy  examina- 
tion         1 

3.  Grantee  or  beneficiary  of  a  deed  of  conveyance  of  land 
is  not  affected  or  prejudiced  by  the  fraud  or  duress  of  a 
third  person,  when 173 

116  Tenn. — 49 
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DEBDS  OF  CONVEYANCE.— Continued. 

4.  OflLcer's  failure  to  explain  fully  the  transaction  will  not 
vitiate  a  married  woman's  deed»  when 173 

5.  Mere  acceptance  by  the  grantee  does  not  ratify  fraud  or 
duress  of  notary  public  in  procuring  execution  and  ac- 
knowledgment and  privy  examination,  when 173 

6.  Mental  incapacity  that  renders  deed  void 173 

7.  Limitation  over,  after  life  estate,  to  heirs  of  grantor  does 
not  create  remainder,  but  leaves  reversion  in  grantor, 
subject  to  his  disposition .394 

8.  The  term  "heirs"  is  not  a  word  of  purchase  in  a  limitation 
over  to  the  heirs  of  the  grantor 394 

DB  FACTO  OFFICERS. 

See  Officers. 

DEMURRERS. 

1.  Not  acted  on  in  the  lower  court  cannot  be  assigned  as 
error  in  the  supreme  court 201 

2.  To  bill  for  collection  of  policy  of  life  insurance  should 
be  overruled,  where  the  bill  shows  forfeiture  obviated  by 
statement  of  a  duly  authorized  agent  of  the  insurance 
company 658 

DURESS. 

1.  Party  to  a  contract,  as  the  grantee  or  beneficiary  of  a 
deed  of  conveyance  of  land,  is  not  affected  or  prejudiced 

by  the  fraud  or  duress  of  a  third  person,  when 173 

2.  Mere  acceptance  by  grantee  does  not  ratify  fraud  or  du- 
ress of  notary  public  in  procuring  execution  and  acknowl- 
edgment and  privy  examination,  when 173 

EMINENT  DOMAIN. 

1.  Property  devoted  to  public  use  cannot  be  taken  for  an- 
other public  use  without  legislative  authority,  and  then 
the  necessity  must  be  absolute  400 

2.  Rule  is  not  changed  by  statute  (Acts  1885,  chapter  135) . .  400 

3.  Cemeteries  are  not  subject  to  be  taken  for  another  public 
use 400 

4.  Damages  for  property  taken  under  power  of,  should  be 
awarded  as  of  date  of  actual  appropriation,  when 445 

6.  Question  of  illegal  construction  of  railroad  cannot  be  col- 
laterally raised  in  condemnation  proceedings  to  obtain 
right  of  way 500 

€.  City  cannot  defeat  the  exercise  of  eminent  domain  within 
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BMINENT  DOMAIN.— ConUnued. 

Its  limits  by  withholding  its  consent  for  the  occupation 
of  its  streets  by  the  railroad 600 

7.  Absence  of  city  franchise  cannot  be  interposed  by  land- 
owner against  condemnation  proceedings  to  obtain  rail- 
road right  of  way  in  a  city , 500 

8.  One  railroad  may  condemn  the  land  of  another  railroad  for 
right  of  way,  when 500 

9.  Discretion  in  locating  route  not  controlled  by  courts,  nor 
exercised  by  landowner  in  condemnation  proceedings  for 
railroad  right  of  way 500 

10.  City's  grant  for  railroad  and  terminal  facilities  on  its 
public  landing  does  not  terminate  its  previous  leases,  and 
the  railroad  must  compensate  the  lessees 594 

BMPLOTBR  AND  EMPLOTEEX 

See  Master  and  Servant. 

ENTRY  TAKBR. 

Office  created  for  the  whole  State,  but  It  is  optional  with 
the  county  court  to  fill  the  offl)ce,  or  not,  by  an  election . .  150 

ESTOPPEL. 

Of  Insurance  company  to  Insist  on  forfeiture  obviated  by 
statement  of  the  company's  duly  authorized  agent 658 

EVIDENCE. 

1.  As  to  a  defective  air  brake  examined,  and  held  sufficient 

to  sustain  the  verdict 271 

2.  Of  declaration  of  agent  when  doing  act  within  the  scope 

of  his  emplojrment  is  admissible 271 

3.  Parol  evidence  is  inadmissible  to  show  proceedings  of 
quarterly  county  court,  when  294 

4.  Competent  to  prove  oral  stipulation  where  contract  is 
partly  in  writing • 718 

EXEMPTIONS. 

Widow  is  entitled  to  exempt  property  without  dissenting 
from  win  purporting  to  dispose  of  all  the  property 458 

EXEMPTION  FROM  TAXATION. 

Doubts  will  be  resolved  against,  in  construing  statutes  ....  736 

See  Taxation. 
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FEZLLOW  SERVANTS. 

Brakeman  and  laamer  of  the  business  of  a  brakeman  are 
fellow  seryants 317 

FORGERY. 

May  be  committed  by  typewriting 711 

FRAUD. 

1.  Taint  of,  in  creation  of  parol  tmst  in  land  will  not  affect 
the  beneficiary's  right  after  a  conveyance  to  him  in  exe- 
cution of  the  trust 1 

2.  License  to  practice  law  may  be  revoked  when  procured  by 
fraud 51 

8.  Party  to  a  contract,  as  the  grantee  or  beneficiary  of  a 
deed  of  conveyance  of  land,  is  not  affected  or  prejudiced 
by  the  fraud  or  duress  of  a  third  person,  when 173 

4.  Mere  acceptance  by  grantee  does  not  ratify  fraud  or  du- 
ress of  a  notary  public  in  procuring  execution  and  ac- 
knowledgment and  privy  examination,  when 173 

6.  Accord  a^d  satisfaction  may  be  set  aside  for  fraud  in 

an    action  at  law 368 

6.  Recission  of  contract,  even  for  fraud,  will  be  defeated  by 

laches 368 

FRAUDS,  STATUTE  OF. 

See  Statute  of  Frauds. 
FRAUDULENT  CONVEYANCES. 

1.  Trustee  in  bankruptcy  is  entitled  to  the  property  of  the 
bankrupt  fraudently  conveyed,  notwithstanding  his  dis- 
charge; four  months'  limitation  does  not  apply  201 

2.  Trustee  in  bankruptcy  is  the  proper  party  to  sue  for 
property  fraudulently  conveyed  by  the  bankrupt,  and  may 
intervene  in  a  suit  in  the  State  court 201 

8.  Suit  brought  by  the  creditors  of  a  bankrupt  to  set  aside 
fraudulent  conveyance  may  be  revived  in  the  name  of  the 
trustee,  when 201 

4.  Trustee  in  bankruptcy  is  entitled  to  the  entire  proceeds 
of  sale  of  property,  the  fraudulent  conveyance  of  which 
is  set  aside 201 

6.  Costs  taxed  to  defendant  and  sureties  on  appeal  bond  In 
suit  to  set  aside  his  fraudulent  conveyance 201 
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GRAMMAR. 

Grammatical  construction  usually  adopted,  but  will  be  dis- 
regarded to  proTent  repugnance  and  absurdity  defeating 
the  statute 470 

GRAND  JURY. 

1.  Has  inquisitorial  power  oyer  offense  of  selling  intoxicating 
liquor  without  a  license 98 

2.  Objection  to  formation  of,  must  be  seasonably  made,  and, 
after  Indictment,  can  only  be  made  by  plea  in  abatement, 
and  not  by  a  mere  motion  to  quash 855 

8.  Objection  that  negroes  are  excluded  on  account  of  their 
race  and  color  cannot  be  made  by  mere  motion  to  quash 
the  indictment 855 

HEIRS. 

The  term  is  not  a  word  of  purchase  in  a  limitation  OTer 
to  the  heirs  of  the  grantor 894 

IMPRISONMENT. 

1.  For  unlawfully  selling  intoxicating  liquors 98 

2.  Supreme  court  will  correct  erroneous  judgment  by  enter- 
ing proper  judgment  of  imprisonment 98 

INDICTMENT. 

Objection  to,  on  the  ground  that  negroes  were  excluded 
from  the  grand  jury  cannot  be  made  by  mere  motion  to 
quash 855 

INQUISITORIAL  POWER  OP  GRAND  JURY. 

Over  offense  of  selling  liquor  without  license 98 

INTERSTATE  COMMERCE. 

1.  Property  imported  from  other  States  into  this  State  is 
subject  to  the  tax  laws  of  this  State,  and  is  not  exempt 

as  interstate  commerce,  when 424 

2.  State  taxation  of  such  property  is  not  a  denial  of  the  equal 
protection  of  the  laws  424 

8.  Statute  prohibiting  traflic  in  nontransferable  signature  pas- 
senger tickets  is  not  invalid  in  its  application  to  inter- 
state passenger  travel 470 
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INTOXICATING  LIQUORS. 

1.  Act  superseding  old  city  charter  with  another  creates  a 
new  municipal  government  in  the  sense  of  the  statute  pro- 
hihitlng  the  sale  of  intoxicating  liquors  in  towns  of  certain 
population  subsequently  incorporated 71 

2.  Act  resuscitating  repealed  charter  creates  a  new  charter, 
so  that  intoxicating  liquors  cannot  be  sold  within  the 
town  so  incorporated,  when 71 

3.  Power  of  an  incorporated  town  to  regulate  the  sale  of 
intoxicating  liquors  must  remain  in  abeyance  until  the 
population  reaches  the  requisite  number,  when 71 

4.  Inquisitorial  power  of  grand  Jury  over  offense  of  selling 
intoxicating  liquors  without  license 98 

5.  Special  statute  prohibiting  sale  of  intoxicating  liquors 
without  license,  making  each  sale  a  criminal  offense.  Is 
not  repealed  by  general  revenue  acts  applicable  to  the 
business  of  selling 98 

6.  Unlawful  selling  of,  without  license,  is  punishable  by 
both  fine  and  imprisonment 98 

JURY. 

1.  Demand  for,  on  the  first  day  of  the  term 29 

2.  Entry  of  demand  for,  on  trial  docket 29 

3.  Trial  docket  means  clerk's  docket 29 

4.  Question  reserved,  and  not  decided 29 

JUSTICES  OF  THE  PEACES. 

Cannot  recover  for  supplies  furnished  to  county  workhouse.  685 

I.ACHES. 

Rescission  of  contracts,  even  for  fraud,  will  be  defeated  by 
laches 368 

LEASES. 

Lessees  entitled  to  compensation  for  land  taken  for  pub- 
lic use  under  eminent  domain  laws  594 

LICENSE. 

To  practice  law  may  be  revoked  when  procured  by  fraud..     51 

LIFE  INSURANCE. 

1.  Mere  indulgence  in  pasrment  of  premium  does  not  waive 
forfeiture  for  nonpayment 567 

2.  Tender  of  payment  of  premiums  after  death  is  ineffectual 
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LIFE  INSURANCE.— Continued. 

to  avoid  a  forfeiture  of  policy 557 

3.  Failure  to  pay  installment  of  premiums  when  due  works 

a  forfeiture,  though  the  condition  be  subsequent 557 

4.  Policy  Incontestable  for  causes  other  than  nonpayment  of 
premiums,  when 557 

5.  Policy  forfeitable  for  nonpayment  of  quarterly  premium 
is  not  extended  by  provision  for  deduction  from  amount 

of  policy  of  the  balance  of  the  dues  for  the  current  year. .  557 

6.  Penalty  for  nonpayment  of  policy  is  not  recoverable 
where  there  is  no  liability  557 

7.  Nonpayment  of  premium  after  payment  of  so  many  prem- 
iums and  death  of  assured  entitles  beneficiary  to  proceeds 

of  paid  up  policy,  and  not  of  a  term  policy,  when 658 

8.  Demurrer  to  bill  for  collection  of  policy  should  be  over- 
ruled, where  the  bill  shows  forfeiture  obviated  by  state- 
ment of  a  duly  authorized  agent  of  the  insurance  com- 
pany   658 

9.  Estoppel  of  insurance  company  to  insist  on  a  forfeiture 
obviated  by  statements  of  a  company's  duly  authorized 
agent 658 

LIMITATION  OVKR. 

1.  After  life  estate,  to  heirs  of  grantor  does  not  create  a 

remainder  but  leaves  the  reversion  in  the  grantor,  sub- 
ject to  his  disposition ^ 394 

2.  The  term  "heirs"  is  not  a  word  of  purchase  in  a  limita- 
tion over  to  the  heirs  of  the  grantor 394 

MARRIED  WOMEN. 

1.  May  accept,  hold,  and  execute  a  trust  in  land,  and  con- 
vey in  execution  of  the  trust,  without  the  joinder  of  her 
husband,  and  even  convey  to  him  1 

2.  Cannot  convey  her  general  estate  in  land  without  the 
Joinder  of  her  husband  and  privy  examination 1 

MASTER  AND  SERVANT. 

1.  Instruction  and  advice  for  youthful  and  inexperienced  em- 
ployees    817 

2.  In  suit  for  breach  of  contract  of  employment  by  wrongful 
discharge,  burden  of  proof  of  defense  of  incompetency 
rests  upon  the  defendant,  when 672 

3.  Contract  of  employment  to  be  performed  in  one  year  from 
acceptance  and  beginning  of  work  need  not  be  in  writing.  672 
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MASTER  AND  SERVANT.— Continned. 

4.  Verdict  tor  breach  of  contract  of  emplosrment  by  wrong- 
ful discharge  allowing  salary  for  unexpired  term  leas 
amount  earned  at  other  employment  is  not  excessiye  ....  -672 

IfAXIMS. 

VolenU  wm  fit  injuria  applied 29 

MEMBERS  OF  COUNTY  COURT. 

Cannot  recover  for  supplies  furnished  to  county  workhouse.  685 
MENTAL  INCAPACITY. 

That  renders  a  deed  of  conveyance  of  land  void 173 

MINUTES. 

The  only  competent  evidence  of  the  proceedings  of  the 
county  court 160 

MOTIONS. 

Correctness  of  the  trial  judge's  ruling  cannot  be  reviewed, 
if  the  bill  of  exceptions  fails  to  state  that  It  contains  all 
the  evidence 355 

MUNICIPAL  CORPORATIONS. 

1.  Act  superseding  old  charter  with  another  creates  a  new 
municipal  government  in  the  sense  of  the  statute  pro- 
hibiting the  sale  of  intoxicating  liquors  in  towns  of  cer- 
tain population  subsequently  incorporated 71 

2.  Act  resuscitating  repealed  charter  creates  a  new  charter, 
so  that  intoxicating  liquors  cannot  be  sold  within  the 
town  so  incorporated,  when 71 

8.  Power  of  an  incorporated  town  to  regulate  the  sale  of 
intoxicating  liquor  must  remain  in  abeyance  until  the 
population  reaches  the  requisite  number,  when 71 

4.  City  cannot  defeat  the  exercise  of  eminent  donmin  within 
its  limits  by  withholding  its  consent  for  the  occupation 

of  its  streets  by  a  railroad  500 

5.  Absence  of  city  franchise  cannot  be  interposed  by  land- 
owner against  condemnation  proceedings  to  obtain  rail- 
road right  of  way  in  a  city  500 

6.  Rule  of  property  established  as  to  part  of  a  public  prom- 
enade and  public  landing  is  applicable  to  the  whole  there- 
of   504 
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MUNICIPAL  CORPORATIONS.— Continued, 

7.  Decisions  that  city  may  make  any  disposition  of  a  pubUo 
promenade  and  public  landing  constitute  a  rule  oC  prop- 
erty giving  it  the  right  to  divert  it  for  a  private  use  ....  694 

8.  Adjudication  of  a  city's  power  to  lease  out  portions  of 
public  landing  for  private  purposes  is  conclusive  as  to 
subsequent  leases,  when 694 

9.  City's  grant  for  railroad  and  terminal  facilities  on  its 
public  landing  does  not  terminate  Its  previous  leases, 
and  the  railroad  must  compensate  the  lessees 694 

10.  Statute  extending  limits  of  a  dty,  and  exempting  annex- 
ed territory  from  prior  debts,  is  not  a  contract 736 

11.  Statute  destroying  partial  exemptions,  and  making  taxar 
tion  uniform  throughout  the  city,  is  valid 736 

MURDER  IN  THB  SECOND  DEGREE. 

Verdict  for,  supported  by  the  facts 865 

NEGUGENCB. 

Lack  of  capacity  in  a  public  officer  to  perform  official  duties 
is  negligence,  when  110 

NEGROES. 

1.  Objection  for  their  exclusion  from  the  grand  Jury  can- 
not be  made  by  mere  motion  to  quash  the  indictment. . . .  866 

2.  Objection  that  they  are  excluded  from  trial  panel  is  not 
sustained,  when 866 

OFFICERS. 

1.  Who  is  tide  facto  officer 150 

2.  Acts  Ota  de  facto  officer  will  be  held  valid 160 

8.  Mere  usurper  is  not  a  do  facto  officer 160 

OVERRULED  CASES. 

1.  Bym  V.  Fleming,  8  Head,  668 252 

2.  Taylor  v.  Wood,  4  Lea,  604 252 

See  Cases  Distinguished  or  Modified. 
PAROL  CONTRACTS. 

1.  To  devise  lands  is  void 262 

2.  Not  taken  out  of  the  statute  of  frauds  by  partial  perform- 
ance   : 262 

8.  Quantum  meruit  for  services  rendered,  though  speoifle 
performance  will  not  be  decreed 262 


778  INDEX.  [8  Gates 

PAROL  EfVIDBNGBL 

Inadmlnible  to  show  procoedlngs  or  Quarterly  ooanty 
oourt^whoB 294 

PABOL  TOU8T  IN  LAND. 

See  Tnitte  and  Trutteea. 

PARTIAL  PERFORMANOB. 

Doea  not  take  the  caae  out  of  the  atatute  ci  fraada 252 

PARTQBS  TO  SUIT& 

L  Suit  to  recoTer  counatf  teea  illegally  paid  oat  of  ooanty 
aohool  funda  may  be  proaecated  by  the  State  aaperin- 
te&dent  of  pobllo  instmotton 294 

2.  Salt  in  the  nan^  of  the  State,  for  the  aae  of  the  achool 
diatricts,  -or  acholastle  popalatlon,  la  solBclent  to  recover 
pablic  school  f onda 294 

8.  Action  by  school  diatrieta»  dtlsena,  taxpayers,  and  achol- 
aatic  popalation  for  Illegal  distrlbatlon  of  pabllo  school 
funds 294 

PARTITION. 

1.  Contingent  remaindermen  are  not  entitled  to  partition. ...  368 

2.  Statatea  relating  to  partition  are  la  pari  mtOeria 388 

8.  Sale  of  partition  at  anit  of  life  tenants,  when  for  the  bene- 

ikt  of  the  whole  estate^  notwithstanding  existence  of  con- 
tingent remainder 388 

4.  Distrlbatlon  of  yalae  of  proceeda  to  life  tenanta,  and  the 
reaidae  belonging  to  the  contingent  eetate  to  be  InToated  383 

6.  Bspenses  for  benefit  of  the  whole  eatale  may  be  paid  oat 
of  the  groaa  fund,  when 383 

6.  Bat  real  eatate  agent's  commission  shaU  not  be  paid  oat 
of  the  fond  bat  by  those  employing  him 383 

PRRSONAL  INJURIES  RBStJLTINa  IN  DEATH. 

No  eyidence  to  support  Terdlct  for  wrongful  death  where 
no  negligence  la  proved  against  the  railroad  conductor 
and  engineer,  when  817 

PLEADING. 

Replication  attacking  a  release  for  firaud  is  Insufficient  in 
law,  unless  accompanied  by  tender  of  the  money  receiyed 
under  it 868 


J 
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PLEADING  AND  PRACTICE. 

No  error  In  allowing  ameikled  declaration  not  prejudicial 
to  defendant's  rights 672 

PLEAS  IN  ABATEMENT. 

1.  Waived  by  trial  on  the  merits  without  action  thereon. . .  •    98 

2.  Must  point  out  defects  relied  on  and  eorolnde  every  legal 
intendment  in  favor  of  the  presentment 98 

8.  Correctness  of  the  trial  Judge's  ruling  cannot  be  reviewed* 
If  the  bill  of  exceptions  fails  to  state  that  it  contains  all 
the  evidence 356 

POUCB  POWER. 

1.  Statute  prohibiting  traffic  in  nontransferable  signature 
passenger  tickets  is  proper  legislation  under  police  power  470 

2.  Such  statute  is  not  unconstitutional  as  class.  legislation, 
because  it  is  in  the  proper  exercise  of  the  police  power. .  470 

8.  Inherent  and  vested  in  the  States  before  the  federal 
union  was  not  granted  to  the  federal  government,  and  re- 
mains in  the  States  to  be  exercised  for  what 584 

POLICY  OP  THE  LAW. 

ProhibltB  members  of  the  county  court  from  making  con- 
tracts with  the  county  or  its  institutions 686 

See  Public  .Policy. 

PREPONDERANCE  OF  EVIDENCE. 

All  that  is  required  to  sustain  a  plea  of  Justification  in  a 
slander  suit 20 

PRESENTMENTS. 

1.  Not  bad  merely  because  signed  by  only  twelve  grand 
Jurors 98 

2.  Plea  in  abatement  attacking  the  constitution  of  the  grand 
Jury  is  waived  by  a  trial  on  the  merits  without  invoking 
action  thereon 98 

8.  Plea  in  abatement  to  presentment  must  point  out  the  de- 
fects relied  on  and  exclude  every  legal  intendment  in  . 
favor  of  the  presentment  98 

PRESUMPTION. 

Not  that  legislature  intended  to  pass  a  nugatory  act 736 
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PRINCIPAL  AND  AGBNT. 

Declaration  of  agent  when  doing  an  act  within  the  scope  of 
his  employment  is  admissible  In  evidence  against  his 
principal 271 

PRIVILEGB  TAXES. 

1.  The  mere  renting  of  property  Is  not  a  taxable  prlyllege. .  259 

2.  The  renting  of  Its  property  by  an  educational  Institution 
Is  not  a  use  of  such  property  "In  secular  business/'  where 

its  Income  is  used  solely  for  Its  own  benefit 259 

PRIVY  EXAMINATION. 

1.  Necessary  to  a  married  woman's  deed  of  conveyance  of 
her  general  estate  in  land 1 

2.  Officer's  failure  to  explain  fully  the  transaction  will  not 
vitiate  a  married  woman's  deed,  when 173 

8.  Mere  acceptance  by  grantee  does  not  ratify  the  fraud  or 
duress  of  the  notary  public  in  procuring  the  execution 
and  acknowledgment  and  privy  examination,  when. 173 

PROBATE  OF  WILLS. 

1.  Not  necessary  in  case  of  foreign  will,  If  executed  accord- 
ing to  the  laws  of  Tennessee 245 

2.  Code  provisions  relating  to  wills  of  other  States  and  Ter- 
ritories do  not  apply  to  wills  of  foreign  countries 246 

8.  Of  aliens  is  not  regulated  by  statute  enabling  aliens  to 
acquire,  hold,  and  dispose  of  property 24^ 

4.  Statute  authorizing  attested  copies  to  be  given  in  evi- 
dence applies  alone  to  domestic  wills 246 

PUBLIC  OFFICERS. 

1.  Lack  of  capacity  to  perform  official  duties  is  negUgencSp 
when 110 

2.  May  be  sued  by  taxpayer  to  prevent  illegal  diversion  of 
funds 230 

8.  Courts  will  not  Interfere  with  their  lawful  discretion. . . .  230 

PUBLIC  POLICY. 

1.  Contracts  in  general  restraint  of  trade  are  void  as  being 
contrary  to 718 

2.  But  contract  not  to  engage  in  one's  business  or  profession 

at  a  particular  place  or  time  Is  valid • 718 

See  Policy  of  the  Law. 


116  Tenn.]  INDEX.  781 

PUBLIC  SCHOOL  FUNDS. 

1.  Statute  tor  collection  and  disbursement,  Is  not  unconsti- 
tutional as  embracing  more  than  one  subject 294 

2.  Suit  to  recover  counsel  fees  illegally  paid  out  of  county       | 
school  funds  may  be  prosecuted  by  the  State  superin- 
tendent of  public  instruction 291 

3.  Chairman  of  county  court  has  no  power  to  employ  counsel 

to  prosecute  such  suit 294 

4.  Quarterly  county  court  cannot  employ  counsel  to  pre- 
vent misappropriation  of  public  school  funds 294 

5.  Suit  in  the  name  of  the  State,  for  the  use  of  the  school 
district  or  scholastic  population,  is  sufficient  to  recover 
school  funds 294 

6.  Action  by  school  districts,  citizens,  taxpayers,  and  schol- 
astic population  for  illegal  distribution  of  public  school 
funds 294 

7.  Counsel  fees  cannot  be  paid  out  of  school  funds  by  the 
chairman  of  the  county  court  for  services  in  suit  for  pro- 
tection of  school  funds 294 

8.  Decree  for  counsel  fees  to  be  paid  out  of  the  school  funds 

is  nugatory,  when 294 

QUANTUM  MERUIT. 

1.  For  services  rendered  under  a  parol  contract  to  devise 
certain  lands  void  under  the  statute  of  frauds  and 
breached  by  death  without  performance 252 

2.  Statutes  of  limitations  begin  to  run  against  an  action  on 
quantum  meruit  for  breach  of  parol  contract  to  devise  cer- 
tain lands  from  death  without  performance 252 

QUARTEIRLY  COUNTY  COURT. 

1.  Power  to  employ  counsel  to  prosecute  suits  for  the  county 

294 

Cannot  employ  counsel  to  prevent  misappropriation  of 
public  school  funds 294 

2.  Jurisdiction  and  powers  are  purely  statutory 294 

3.  Parol  evidence  is  inadmissible  to  show  its  proceedings, 
when 294 

See  County  Court. 

RAILROADS. 

1.  Cattle  guards  intended  to  protect  landowners  29 

2.  Measure  of  damages  for  failure  to  erect  cattle  guards ...     29 

3.  Owner  must  fence  his  land  in  order  to  recover  for  failure 

of  railroad  to  erect  cattle  guards  29 
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RAILROADS.^Contlnued. 

4.  Bridenoe  of  dangerous  places  on  adjacent  land  ts  im- 
material, where  owner  has  not  inclosed  his  land  to  which 
the  cattle  guards  may  be  Joined 29 

6.  No  defense  that  cattle  guards  would  increase  danger  to 
trains 29 

6.  Cattle  guards  may  be  walred  by  the  landowner 29 

7.  Maxim  volenti  non  fit  infuria  applied  29 

8.  No  evidence  to  support  verdict  for  wrongful  death  where 
no  negligence  is  proved  against  the  railroad  conductor 
and  engineer,  when 317 

9.  Brakeman  and  a  learner  of  the  business  of  a  brakeman 
are  fellow  servants 817 

10.  Conductor  in  charge  of  a  freight  train  is  a  vice  principal 

as  to  the  other  trainmen 817 

11.  Rules  for  government  of  employees  are  required,  but  no 
special  rules  for  beginners  are  required 817 

12.  Instruction  and  advice  for  youthful  and  inexperienced  em- 
ployees   ; 817 

13.  Cannot  condemn  cemeteries  for  right  of  way 400 

14.  Liable  la  damages  for  putting  a  passenger  ofC  at  place 
other  than  station 470 

15.  line  not  finally  located  to  as  to  preclude  change  of  ter- 
minus under  statute;  case  in  Judgment 500 

16.  Building  of  parallel  lines  is  not  prohibited 500 

17.  Question  of  illegal  construction  of  railroad  cannot  be  col- 
laterally raised  in  condemnation  proceedings  under  emi- 
nent domain  laws  to  obtain  a  right  of  way 500 

18.  City  cannot  defeat  the  exercise  of  eminent  domain  within 
its  limits  by  withholding  its  consent  for  the  occupation 

of  its  streets  by  the  railroad 500 

19.  Absence  of  city  franchise  cannot  be  interposed  by  land- 
owners against  condemnation  proceedings  to  obtain  right 

of  way  in  city 600 

20.  One  railroad  may  condemn  the  land  of  another  railroad 
for  right  of  way,  when 500 

21.  Discretion  in  locating  route  is  not  controlled  by  the 
courts,  nor  exercised  by  the  landowners  in  condemnation 
proceedings  for  right  of  way 500 

22.  Care  required  of  railroad  and  sleeping  car  companies...  580 

REAli  ESTATB  AGENTS. 

Commissions  not  to  be  paid  out  of  fund  arising  from  sale 
for  partition,  but  to  be  paid  by  those  employing  them. . .  383 


J 
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REASONABLE  DOUBT. 

Rule  doee  not  apply  in  slander  cases;  case  In  judgment. ...    20 

RECORDS. 

The  minutes  are  the  only  competent  OTldence  of  the  pro- 
ceedings of  the  county  court 160 

REMAINDESR. 

Limitation  over,  after  life  estate,  to  heirs  of  the  grantor  does 
not  create  a  remainder,  but  leaves  the  reversion  in  the 
grantor,  subject  to  his  disposition 894 

See  Contingent  Remainders. 

REMAINDBRBCBN. 

See  Contingent  Remainders. 

REMOVAL  OF  CAUSES. 

1.  Not  by  a  nonresident  defendant  Joined  with  resident  de- 
fendants in  a  Joint  and  concurrent  action  shown  by  the 
declaration;  such  action  defined 317 

2.  Purpose  of  Joinder  to  prevent  the  removal  is  immaterial, 
where  the  cause  of  action  is  Joint 817 

REPEALS  BY  IMPLICATION. 

1.  Not  favored,  especially  of  a  special  statute  by  one  general 

in  character 98- 

2.  Special  statue  prohibiting  sale  of  intoxicating  liquors, 
without  license,  making  each  sale  a  criminal  offense,  is 
not  repesled  by  general  revenue  acts  applicable  to  the 
business  of  selling 98 

3.  Statute  conferring  on  county  courts  Jurisdiction  concur- 
rent with  the  chancery  and  circuit  courts  to  sell  lands  of 
decedents  does  not  impliedly  repeal  special  legislation  for 
administration  of  insolvent  estates 161 

See  Statutes. 

RESCISSION  OF  CONTRACTS. 

Even  for  fraud  will  be  defeated  by  laches 368 

RESTRAINT  OF  TRADE. 

Contracts  in  general,  are  void,  but  at  particular  place  or 
time  are  valid 718 
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RBVBRSION. 

limitation  over,  after  life  estate,  to  the  helrfl  of  the  grantor 
does  not  create  a  remainder,  but  leaves  the  reversion  in 
the  grantor,  subject  to  his  disposition  894 

RULB  OF  PROPBRTY. 

See  Stare  Decisis. 

SALBS  OF  LAND. 

1.  Relief  granted  for  excess  or  deficiency,  when  sold  by  the 
acre;  deed  is  not  conclusive  57 

2.  No  relief  except  for  fraud,  or  mistake  equal  to  fraud,  when 
sold  In  gross 57 

3.  If  vendee  Inspects  the  land,  there  can  be  no  recovery,  un- 
less the  deficiency  shocks  the  conscience  of  the  court. . .  57 

4.  If  part  be  held  by  superior  title,  vendee  may  recover  on 
covenant,  or.  If  loss  Is  material,  may  rescind 67 

5.  Knowledge  of  adverse  possession  of  part  by  vendee  de- 
feats recovery 57 

6.  Mere  recital  of  acreage  Is  not  a  warranty 57 

7.  Marked  lines  or  natural  boundaries  control  courses  and 
distances;  rule  applies  to  actions  on  covenants 57 

8.  £2xpres8  convention  as  to  number  of  acres  Is  a  warranty . .     57 

9.  In  gross,  bounds  control  distances;  no  recovery  for  ad- 
verse possession  known  to  vendee;  case  In  Judgment 57 

SAMS  OF  LANDS  TO  PAY  DEBTS  OF  DECEDENTS. 

1.  Appeal  lies  from  decree  of  county  court  to  the  supreme 
court  under  an  insolvent  bill  for  161 

2.  Statute  conferring  on  county  courts  jurisdiction  concur- 
rent with  the  chancery  and  circuit  courts  to  sell  lands  of 
decedents  does  not  impliedly  repeal  special  legislation  for 
administration  of  Insolvent  estates 161 

SCHOOL  FUNDS. 

See  Public  School  Funds. 

SLANDER. 

Plea  of  Justification  sustained  by  preponderance  of  evidence,    20 
Reasonable  doubt  rule  does  not  apply;  case  in  Judgment  ...     20 

SLEEPING  CAR  COMPANIES. 

1.  Degree  of  care  to  be  exercised  toward  passengers 580 

2.  Cannot  complain  of  error  in  the  charge  made  In  favor  of 
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SLBBPINO  CAR  COMPANIES.— GonUnned. 

4 

the  railroad  company  Jointly  sued  with  it,  when  not  Injurl- 

onB  .to  It  580 

8.  Care  required  of  railroad  and  sleeping  car  companies; 
liability  for  negligence  is  not  escaped  because  injury  to 
passengers  was  not  anticipated..., 680 

8TARB  DBCISIS. 

1.  Rule  of  property  established  as  to  part  of  a  public  prome- 
nade and  public  landing  is  applicable  to  the  whole  thereof.  694 

2.  Decisions  that  a  city  may  make  any  disposition  of  a  public 
promenade  and  public  landing,  constitute  a  rule  of  prop- 
erty giving  it  the  right  to  diyert  it  for  private  use 694 

8.  Adjudication  of  city's  power  to  lease  out  portions  of 
public  landing  for  private  purposes  is  conclusive  as  to 
subsequent  leases,  when 694 

STATE. 

Suit  in  name  of  State,  for  use  of  school  districts,  or  schol- 
astic population,  is  sufficient  to  recover  public  school 
funds 294 

STATB  BONDS. 

Not  exempt  from  taxation 641 

STATB  SUPERINTENDENT  OP  PUBLIC  INSTRUCTION. 

1.  May  prosecute  suit  to  recover  counsel  fees  illegally  paid 
out  of  the  county  school  funds 294 

2.  May  bring  suit  in  the  name  of  the  State,  for  the  use  of 
the  school  districts  or  scholastic  population,  to  recover 
public  school  funds  294 

STATUTES. 

1.  A  valid  statute  can  embrace  only  the  one  subject,  ex- 
pressed in  Its  title    40 

2.  Additional  nonseverable  subject  in  the  body  of  the  stat- 
ute vitiates  the  whole;  case  In  judgment 40 

3.  Acts  passing  only  one  reading  In  each  house  after  Its 
title  is  changed  from  an  amending  to  a  repealing  statute 

is  unconstitutional   71 

4.  Acts  superseding  old  city  charter  with  another  creates  a 
new  municipal  government  in  the  sense  of  the  statute  pro- 
hibiting the  sale  of  Intoxicating  liquor  in  towns  of  cer- 
tain population  subsequently  Incorporated 71 

116  Tenn.— 60 
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STATUTES. — Continued. 

6.  ResuBoiUtlon  of  repealed  charier  om«Us  a  new  charter, 
so  that  intoxicating  liquors  cannot  he  B6Ld  within  a  town 
so  incorporated,  when 71 

6.  Power  of  an  incorporated  town  under  its  charter  to  regu- 
late the  sale  of  intoxicating  liquors  must  remain  in  ahej- 
ance  until  the  population  reaches  the  requisite  number, 
when 71 

7.  Construction  to  he  made  by  the  courts,  and  not  by  the 
legislature 71 

8.  Repeals  by  implication  not  fftTored,  espedally  of  a  special 
statute  by  one  general  in  character 98 

9.  Special  statute  prohibiting  sale  of  intoxicating  liquors, 
without  license,  and  making  each  sale  a  criminal  offense 
is  not  repealed  by  a  general  rerenue  act  applicable  to  the 
business  of  selling 98 

10.  Conferring  on  county  courts  Jurisdiction  concurrent  with 
the  chancery  and  circuit  courts  to  sell  lands  of  decedents 
does  not  impliedly  repeal  special  legislation  for  admin- 
istration of  insolvent  estates  161 

11.  For  collection  and  disbursement  of  public  scho<ri  funds 
is  not  unconstitutional  as  embracing  more  than  one  sub- 
ject   294' 

12.  Act  prohibiting  traffic  in  nontransferable  signature  pas- 
senger tickets,  and  requiring  redemption  of  all  unueed 
tickets,  Is  not  unconstitutional  as  containlnng  more  than 
one  subject 470 

18.  Act  prohibiting  traffic  in  nontransferable  signature  tick- 
ets and  making  such  traffic  a  misdemeanor  is  not  uncon- 
stitutional as  a  delegation  of  legislative  authority  to  the 
common  carrier 470 

14.  Act  prohibiting  traffic  in  nontransferable  signature  paa- 
senger  tickets  is  proper  legislation  under  police  powers  to 
prevent  fraud  and  the  corruption  of  public  nM>rals 470 

15.  Such  statute  is  not  unconstitutional  as  class  legislation, 
because  it  is  In  the  proper  exercise  of  the  police  powers. .  470 

16.  Such  statute  is  not  unconstitutional  as  a  deprivation  of 
property  without  due  process  of  law,  because  such  ticket 
is  a  mere  token  of  right  to  transportation,  and  is  not  prop- 
erty   470 

17.  Act  prohibiting  traffic  in  nontransferable  signature  pas- 
senger tickets  is  not  invalid  In  its  application  to  inter- 
state passenger  travel  470 

18.  Indeterminate  statutes  will  not  be  enforced,  when 470 


116  Tenn.]  INDEX.  787 

STATUTEJS. — Continued. 

19.  Statute  not  defining  "fltandard  sehedule  rates/'  but  en- 
acted with  reference  to  such  rates  establlsbed  under 
existing  laws  is  not  inyalid  for  vagueness,  when 470 

20.  Statute  prohibiting  traffic  in  nontransferable  signature 
passenger  tickets  by  all  except  the  agents  of  the  common 
carriers  issuing  the  same,  who  sell  and  redeem  same 
only,  is  not  objectionable,  when 470 

21.  Grammatical  construction  usually  adopted,  but  will  be 
disregarded  to  prevent  repugnance  or  absurdity  defeating 
the  purposes  of  the  statute 470 

22.  Title  or  substance  of  law  amended  by  implication  need 
not  be  recited  in  the  amending  statute 500 

23.  Repeals  by  implication  apply  to  all  classes  of  legislation.  500 

24.  No  repeals  by  implication  where  there  is  no  repugnance; 
case  in  Judgment 500 

25.  Repugnancy  must  be  wholly  irreconcilable  to  work  a 
repeal  by  implication 500 

26.  Insufficient  repugnancy  to  effect  a  repeal  by  implication; 
case  in  Judgment 500 

27.  Special  laws  as  to  corporations  prohibited  by  the  con- 
stitution are  such  as  designate  particular  corporations  by 
name 500 

28.  Requiring  separation  of  white  and  colored  passengers  on 
street  cars  is  not  unconstitutional  for  that  reason 534 

29.  Nor  is  it  unconstitutional  because  it  excepts  nurses  ....  534 

30.  Nor  is  it  imconstitutional  because  it  authorises  conductors 

to  change  line  of  division  and  assignment  of  seats 534 

81.  Nor  is  such  statute  invalidated  by  exception  of  nurses, 
and  delegation  of  authority  to  car  conductors  to  change 
line  of  division  and  to  change  seats,  even  if  these  pro- 
visions were  void 534 

82.  Nor  is  such  statute  unconstitutional  as  a  deprivation  of 
property  rights  and  privileges  without  due  process  of 
law  in  requiring  change  of  seats  or  to  leave  car,  and 
misdemeanor  for  failure 534 

83.  ESxempting  Tennessee  State  bonds  from  taxation  against 
certain  corporations  is  unconstitutional  and  void 641 

34.  Unconstitutionality  of  part  of  a  taxation  statute  does  not 
prevent  taxation,  where  the  rest  of  the  statute  contains 
ample  provisions  therefor 641 

35.  Amendment  of  a  statute  by  amending  the  statute  which  it 
amended  and  became  a  part  of 641 

36.  Amendatory  act  becomes  a  part  of  the  original  act 736 
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STATUTES.— Continued. 

37.  To  amend  amendatory  act,  it  Is  sufficient  to  recite  the 
title  or  substance  of  the  original  act 736 

38.  Title  need  not  recite  character  of  amendment.  If  germane 

to  the  original  act 736 

39.  Extending  limits  of  city,  and  exempting  annexed  territory 
from  prior  debts  is  not  a  contract 736 

40.  In  construing,  doubts  will  be  resolved  against  exemptions 
from  taxation 736 

41.  Not  presumed  that  legislature  intended  to  pass  a  nuga- 
tory act 736 

42.  Destroying  partial  exemptions  from  taxation,  and  making 
taxation  uniform  throughout  the  city,  is  valid;  case  in 
Judgment 736 

STATUTE  OP  FRAUDS. 

1.  Parol  contract  to  devise  land  is  within  the  statute  of 
frauds  and  is  unenforceable 252 

2.  Parol  contract  is  not  taken  out  of  the  statute  of  frauds  by 
partial  performance 252 

3.  Quantum  meruit  for  services  rendered  under  a  parol  con- 
tract to  devise  land  void  under  the  statute  of  frauds, 
though  no  specific  performance  will  be  decreed 252 

4.  Statutes  of  limitations  begin  to  run  against  an  action  to 
recover  on  quantum  meruit  for  breach  of  a  parol  contract 
to  devise  land  from  the  breach  of  the  contract  by  death 
without  performance ' 252 

6.  Contract  of  employment  to  be  performed  in  one  year  from 
acceptance  and  beginning  of  work  need  not  be  in  writing.  672 

STATUTES  OF  LIMITATIONS. 

Begin  to  run  from  the  breach  of  a  parol  contract  to  devise 
lands  by  death  without  performance 252 

STREET  CARS. 

Statute  requiring  separation  of  white  and  colored  passen- 
gers is  constitutional 534 

SUPREME  COURT. 

1.  Will  correct  erroneous  judgment 98 

2.  May  fix  the  amount  of  compensation  for  services  different 
from  that  allowed  by  the  court  of  chancery  appeals  ....  161 
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SUPREME  COURT  PRACTICE. 

1.  Ruling  of  trial  judge  on  facts  not  reviewed,  when 355 

2.  Assignment  of  error  that  the  trial  judge  erred  In  giving 
jury  peremptory  instructions  to  find  for  the  defendant  Is 
good,  when  450 

3.  Objection  to  charge  not  made  In  motion  for  new  trial  will 
not  be  considered,  when  580 

TAXATION. 

1.  The  mere  renting  of  property  is  not  a  taxable  privilege  259 

2.  The  renting  of  Its  property  by  an  educational  Institution 
Is  not  a  use  of  such  property  "In  secular  business/' 
when  the  Income  Is  used  solely  for  Its  own  benefit 259 

3.  Property  Imported  from  other  States  into  this  State  Is 
subject  to  the  tax  laws  of  this  State,  and  Is  not  exempt 

as  Interstate  commerce,  when 424 

4.  State  taxation  of  such  property  is  not  a  denial  of  the  equal 
protection  of  the  laws   424 

5.  Payment  of  city  taxes  as  under  protest  is  not  voluntary 

so  as  to  prevent  their  recovery,  when 641 

6.  Bank  paying  taxes  on  its  stock  for  its  stockholders  under 
protest  may  recover  same,  if  illegally  collected 641 

7.  State  bonds  are  not  exempt  from  taxation  by  implication  641 

8.  Statute  exempting  Tennessee  State  bonds  from  taxation 
against  certain  corporations  is  unconstitutional  and  void  641 

9.  Unconstitutionality  of  part  of  a  taxation  statute  does  not 
prevent  taxation,  where  the  rest  of  the  statute  contains 
ample  provisions  therefor 641 

10.  Validity  of  acts  of  board  of  equalization  of  taxes  can  not 
be  questioned  collaterally,  because  one  member  was  not 

a  freeholder 641 

11.  Assessment  may  be  raised  by  board  of  equalization, 
though  no  appeal  Is  prosecuted  to  the  board  by  the  person 
assessed 641 

12.  Doubts  will  be  resolved  against  exemption  from,  claimed 
under  statute   736 

13.  Statute  destroying  partial  exemptions,  and  making  taxa- 
tion uniform  throughout  the  city,  is  valid 736 

TAXPAYERS. 

1.  May  sue  public  officers  to  prevent  illegal  diversion  of 
funds  by  them 230 

2.  May  maintain  suit  for  the  illegal  distribution  of  public 
school  funds 294 
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TENDER. 

Replication  attacking  release  for  fraud  Is  insufficient  in  law, 
unless  accompanied  by  tender  of  the  money  received  un- 
der it  368 

TITI4B  OF  ACTS. 

See  Statutes. 

TRAVERSE  JURY. 

Objection  that  negroes  are  excluded  from  trial  panel  is 
not  sustained,  when 355 

TRUSTS  AND  TRUSTEES. 

1.  Valid  express  parol  tmst  in  land  may  be  created  at  time 

of  conyeyance,  and  enforced,  when 1 

2.  Married  woman  may  accept,  hold,  and  execute  a  trust 
in  land,  and  conyey  in  execution  of  the  trust,  without 
joinder  of  her  husband,  and  even  ocmyey  to  him 1 

8.  Taint  of  fraud  in  creation  of  parol  trust  in  land  will  not 
affect  the  beneficiary's'  rii^t  after  a  conyeyance  to  him 
in  execution  of  the  trust •      1 

TRUSTEE  IN  BANKRUPTCY. 

See  Bankruptcy. 

TYPEWRITING. 

Forgery  may  be  committed  by 711 

UNLAWFUL  DETAINER. 

1.  Lies  only  where  defendant  enters  by  contract 117 

2.  Word  "tenant"  in  statute  defining  unlawful  detainer  has 
reference  to  the  relation  of  landlord  and  tenant 117 

3.  Will  not  lie  by  remainderman  against  an  assignee  of  the 
tenant  by  the  curtesy  holding  oyer  after  the  expiration 

of  that  estate 117 

USAGE. 

Question  reseryed  and  not  decided  as  to  whether  a  person 
is  affected  with  a  known  general  custom  and  usage  of 
the  market  unknown  to  him 141 

USURPER. 

Not  an  officer  de  facto,  when  150 
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VERDICTS. 

1.  Bvidence  as  to  a  defective  air  brake  examined  and  lield 
Buflajdent  to  sustain  the  finding  by  the  jury  271 

2.  No  eyidence  to  support  verdict  for  wrongful  death  where 
no  negligence  Is  proved  against  the  raUroad  conductor 
and  engineer,  when 817 

3.  Trial  judge  has  no  power  to  direct  where  there  Is  dispute 

as  to  any  material  determinative  question 4B0 

4.  For  plaintiff  for  indignities  inflicted  upon  her  while  a  pas- 
senger in  a  railroad  sleeping  car  is  supported  by  the 
evidence  stated   580 

5.  Not  supported  by  the  evidence  of  the  usable  rental  value 
of  an  equipment,  where  only  part  of  the  equipment  is 
involved,  when 624 

6.  Evidence  of  facts  insufficient  to  support  verdict  in  favor 

of  plaintift  for  breach  of  contract  of  employment 672 

7.  For  breach  of  contract  of  employment  by  a  wrongful  dis- 
charge allowing  salary  for  unexpired  term  less  amount 
earned  at  other  employment  is  not  excessive 672 

VICE  PRINCIPAL. 

Conductor  in  charge  of  a  freight  train  is  a  vice  principal 

to  the  other  trainmen 817 


WARRANT  OF  ARREST. 

May  be  issued  in  any  county,  and  may  be  executed  by  any 
lawful  offlicer  in  any  county 690 

WARRANTY  OF  liAND  TITLES. 

1«  Recovery  for  breach  of,  by  eviction  as  to  part 57 

2.  No  relief  for  breach  of,  where  adverse  possession  of  part 

was  known  by  vendee 57 

8.  Mere  recital  of  acreage  is  not  a  warranty 57 

4.  Express  convention  as  to  number  of  acres  is  a  warranty  . .  57 

WIDOW. 

Entitled  to  exempt  property  without  dissenting  from  will 
purporting  to  dispose  of  all  the  property  458 

WILLS. 

1.  Lots  in  cemetery  do  not  pass  by  will  as  real  estate 221 

2.  Foreign  wills  executed  according  to  the  laws  of  Tennessee 
need  not  be  probated 246 

8.  Code  provisions  as  to  wills  of  other  States  and  Territories 
do  not  apply  to  wills  of  foreign  countries  245 
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WILLS.— Continued. 

4.  Probate  of  alien's  will  is  not  regulated  br  a  statute  enar 
bling  aliens  to  aoQuire,  hold,  and  dispose  of  property  ....  246 

6.  Btatate  authorising  attested  oopies  of  probated  wills  to  be 
giren  in  evidence  applies  alone  to  domestic  wills 246 

6.  Owners  of  contingent  remainders  will  be  determined  upon 
the  happening  of  the  contingency,  when 382 

7.  Widow  is  entitled  to  exempt  property  without  dissenting 
from  will  purporting  to  dispose  of  all  the  property  ....  468 
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